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INDEX 

TO 

THE  CAUSES  OP  ACTION  AND  THE  PRINCIPAL 
POINTS  TOUCHED  UPON. 


A. 
Act. 

XIL  of  1843^  see  Appeai  No.  8. 
XX.  of  1841,  see  Certificate  No.  1. 
XXXIL  of  1889,  see  Intere$t  No.  2. 

Jdmiirion,  see  Practice. 
Accounts. 

1.  The  mere  circtimstance  of  ffae  rejeetioii  of  a  hkha 

iuhee  in  one  case  is  not  suflScient  to  inyalidate 
the  whole  book,  and  to  throw  discredit  upon  the 
accounts  of  all  other  parties  entered  therein,  •-       121 

2.  It  is  not  sufficient  to  base  a  decree  on  accounts 

which  are  merely  regularly  kept.  It  is  neces- 
sary to  prove  delivery  of  the  thing  sued  for, 
either  by  the  admission  oC[  the  defendant,  or  the 
evidence  of  witnesses,      --  —  --       147 

8.  Shop  books  of  accounts  may  not  be  so  full  and 
satisfactory  as  a  complete  set  of  books  of  a  bank- 
ing firm,  but  their  value,  as  the  best  evidence 
available,  must  be  weighed  in  the  same  scale 
with  other  evidence,  and  tested  by  the  same 
rules  of  judicial  enquiry,  -  -  -  -  -  -      858 

4.  It  is  optional  with  the  plaintiff  to  produce  his 

books  of  accounts  or  not,  -  -  —  -  -      860 

5.  Held  that  if  a  subsequent  adjustment  of  accounts 

is  established,  it  takes  place  of  all  prior  accounts,      531 

AMenation. 

1.  A  deed  alienating  ancestral  property,  purporting  to 
be  executed  by  the  mother  of  a  minor  son,  is  not 
binding  on  the  latter  or  his  property^  *-        21 

AMCettral  Property. 

1.    Suit  far  pMsesaon  of  ancestral  property  dtiring 

the  lifetime  of  fathier  cannot  be  entertJned,— 811;  866 
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1.  A  decree  cannot  bereversed  by  an  Appellate  Court 

without  trying  and  controyerting  the  points  upon     [193 
which thatdecree was  grounded,  14, 50,82,128, 164,  169 

2.  A  suit  held  to  be  barred  by  lapse  of  time.  Appel- 

late Court  should  confine  itself  to  the  point  and 
not  go  into  the  merits,  --  --  42,  75,  297 

8.  A  mere  order  of  confirmation  of  decision  appealed 
from,  held  to  be  insufficient  under  the  terms  of 
Act  Xn.  of  1848,  -.  ..  -68,244 

4.  Appellate  Court,  on  admitting  the  appeal  of  a 

defaulting  party,  is  incompetent  to  assume  ori- 
ginal jurisdiction  in  the  case  by  entering  on  the 
merits,  but  is  required  to  remand  it  to  the  lower 
Court  for  re-trial,  --  --  --        80 

5.  Admission  of  appeal  after  lapse  of  time  prescribed 

by  law,  without  adequate  or  specified  reason,  held 

to  be  illegal,        —  —  --  129,  219,  868 

6.  Appeal  confined  to  matter  of  costs  plaintiff  can- 

not be  nonsuited,        --  --  --  140,  219 

7.  Appellate  Court  should  not  dismiss  a  suit  against 

a  non-appealing  defendant,  without  a  special 
declaration  of  its  reasons  for  so  doing,  --      820 

8.  When  one  or  more  of  several  defendants  may 

withdraw  from  the  appeal,  their  withdrawal 
should  not  be  allowed  to  prejudice  the  right  of 
the  remaining  appellants  to  a  hearing,  and  deci- 
sion of  their  appeal  on  the  merits,   -  -  -  -       513 

Arbitration f  Arbitrator. 

1.  Arbitrators  incompetent  to  decide  a  case  without 

making  detailed  enquiries,  examining  witnesses, 
&c.,  and  should  confine  themselves  to  the  adju- 
dication of  the  case  referred  to  them,  -  -         76 

2.  An  award  not  completed  by  the  date  assigned  for 

that  purpose  is  null  and  void,*--  --  99,  270,  508 

3.  It  is  not  compulsory  on  the  party  in  whose  favor 

an  arbitration  award  regarding  land  may  be 
passed  to  apply  summarily  for  its  enforcement,-  -       176 

4.  When  good  and  sufficient  cause  is  shown  for  non- 

completion  of  award  of  arbitration  within  the 
limited  period,  further  reasonable  time  for  deli- 
very of  the  same  should  be  allowed^-  •  «*  -      206 


Digitized  by 


Google 


iHBEx.  ixvii 

Page. 

5«    An  award  in  which  arbitrator  has  gone  beyond 

the  point  referred  to  him  for  decision,  is  illegal,      213 

6.  Courts  are  required  to  record  a  distinct  opinion 

and  order,  when  objections  are  taken  to  an  award,      288 

7.  Where  reference  to  arbitration  might  take  place 

after  the  case  had  been  got  ready  for  decision 
in  the  Conrt  in  which  it  was  pending,  the  arbi- 
trator cannot  dispense  with  the  examination  of 
documentary  and  oral  eyidence  recorded  in  that 
Conrt,  --  --  -.  --  --       556 

8.  Arbitrators  competent  to  determine  the  question 

of  costs  in  cases  referred  to  them  for  decision,-  -     '  58 

B. 

Book$  of  Accounts^  see  Accounts. 

BtUwarah. 

1.    When  a  partition  is  effected,  the  produce  of  the 

land  goes  along  with  the  land  itself,  -  -  *  -         71 

Byewmlah. 

1.    Civil  Courts  required  to  call  for  a  byeumstah  in 

all  cases  of  inheritance,  where  doubts  exist,   -  -45,     56 

C. 

.Certificate. 

1.  A  party  to  whom  a  Certificate,  under  Act  XX. 
1841,  has  been  granted,  is  not  necessarily  the 
heir  at  law  of  the  person  whose  debts  he  has 
been  authorized  to  coUect,  -  -  -  -  -  -       158 

Circular  Order. 

1.    11th  January  1839  is  not  applicable  to  cases 

brought  under  Section  6,  Eegulation  VIII.  1881,     510 

CMl  Courts,  see  Practice^ 

Collector. 

1.  Until  the  order  of  a  Collector  is  set  aside  by  a 
regular  decision  as  to  the  matter  of  right  be- 
tween parties,  the  Civil  Court  should  uphold 
that  order  and  dismiss  any  claim  to  rent  by  a 
party  whose  possession  had  not  been  recogniz- 
ed by  the  Settlement  Officer,- «         -.  -.      861 
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Collusion^  see  Pfoeiiee. 
Compromise. 

1.  As  to  effect  of — in  a  ease  of  theft^  see  Practice  iVb.  IS. 

2.  A  party  entering  into  a  compromise  cannot^  when 

lie  finds  it  injorions  to  his  interests^  be  allow- 
ed to  disavow  it^  --  --  --       166 

Condiiiofud  Sak,  see  Mortgage. 

Confession  of  Judgment ,  see  Practice* 

Criminal  Authorities. 

1.  As  to  effect  on  Civil  Court  of  Magistrate's  order 
in  matters  relating  to  possession^  see  Possession 
No.  I. 

D. 

Damages. 

1.  Suits  cannot  be  entertained  for  damages  sustain- 

ed by  revocation  of  license  by  Collector,  or 
other  officer  in  charge  of  the  abkaree  mehal,  see 
Practice  No.  2. 

2.  Must  be  awarded  when  a  contractor  fails  to  fulfil 

his  engagement,  notwithstanding  that  the  indi-  ' 
go  plants  supplied  may  be  worth  more  than  the 
advances  made,  --  --  -•       120 

8.    In  a   vexatious  suit,  damages  may  be  awarded 

without  an  application  from  the  party  harassed,      198 

4«    Whether  a  contract  contains  an  exp^ss  stipubi- 
tion  to  that  effect  or  not,  an  infringement  of  its 
terms  by  one  of  the  contracting  parties,  gives  the 
other  party  a  remedy  for  damages,    --     -•     --       600 
Decree. 

1.  No  other  than  the  holder  of  a  decree^  or  his  le- 

gal representative,  by  either  private  or  pubUc 
transfer^  can  have  any  right  under  the  decree 
against  the  party  affected  by  it,  which  would 
entitle  him  to  put  it  into  force,       —  —       179 

2.  Records  not  filed  in  proof  should  not  form  basvi 

of  the  decree,  --  --  —       229 

8.    To  protect  parties  from  further  litigation,  a  decree 
should  be  given  on  clear  and  distinct  grounds, 
and  should  define  exactly  the  extent  of  interest 
awarded,  —  --  --  --      275 

4.    A  condition  cannot  be  attached  to  a  decree,      --      861 
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6.    *A  decree  cannot  issue  boih  for  ejectment  mnd 
arrear  of  rent,  establishment  of  tlie  latter  claim 
is  essential,  preliminary  to  such  further  arrange* 
ments  as  the  landholder  may  think  proper,     -  -       566 

I>eed. 

1.  Former  deeds  cannot  be  considered  as  annulled 
by  the  execution  of  a  later  one  in  possession  of 
the  same  party,  •--  -*  --84,124 

DifAtio/n, 

1.  In  a  suit  for  division  of  land  in  plainti£Ps  posses- 

sion, the  fact  of  proprietary  possession  is  the 
only  point  to  be  enquired  into,  and  if  proved,  a 
decree  will  necessarily  follow ;  it  is  not  neces- 
sary to  enter  upon  the  question  how  possession 
had  been  acquired,  provided  the  fact  were  found,      208 

2.  Where  division  would  be    detrimental  to  the 

interests  of  the  other  sharers  in  tl^e  property, 
Courts  can  withhold  decree,  --  --       271 

8.    To  entitle  to  a  division  of  lands,  proof  of  actual 

possession  is  necessary,   -  -  -  -  -^  -      284 

4.  Chdm  for  division  of  the  Government  jumma  and 
made  payable  through  the  parties  as  lumberdars 
is  not  cognizable,  -  -  -  -  -  -      847 

E. 

Endowed  Property,  see  Wuqf. 
Enhancement  qfRent,  see  Rent. 
Evidence. 

1.  Proofs  adduced  in  support  of  claim  should  be 

looked  into  and  determined  whether  defend- 
ant deny  or  not,  --  --  --        H 

2.  Evidence  adduced  in  a  former  suit  in  proof  of  a 

fact  cannot  be  suffered  to  be  denied  afterwards,      857 

Execution  of  Decree. 

1.  Section  6,  Regulation  VIII.  of  1881  is  not  appli- 

cable to  orders  passed  in  execution  of  summary 
decrees^  --  -*•  --  —        87 

2.  All  matters  at  issue  between  the  parties  to  a  suit, 

and  connected  with  its  decision,  which  property 
appertained  to,  and  admitted  of  satisfactory  ad- 
justment in  the  department  of  execution  of 
decrees  ahould  be  filially  disposed  of  in  that  de- 
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partment,  and  not  constitute  the  ground  of  a 
newtu^tion^     --  --  --  --         7^ 

P. 

Fees. 

1.  The  Court  deciding  the  case  is  the  best  Judge  for 
determining  the  amount  of  vakeeFs  fees  to  be 
charged  as  costs^  --  --  --       434 

Foreclosure^  see  Mortgage, 
Fraud,  see  Practice. 

H. 
Hbidoo  Law. 

1.    In  cases  of  inheritance,  where  doubts  exist  an 

exposition  of  the  law  should  be  required,    45,  56,  284 

Huq  Shoofa,  see  Preemption. 

I. 

Inheritance. 

1.    The  right  of  succession  to  the  estate  of  a  deceased 

gooroo  depends  upon  his  nomination,  -  -       463 

Interest. 

1.  Where  fairly  demandable,  should  be    allowed 

without  reference  to  the  peculiar  doctrine  of 

the  Mahomedan  law,       --  --  -.         88 

2.  Act.  XXXn.  of  1889  provides  that  interest  shall 

be  payable  in  all  cases  in  which  it  is  now  pay- 
able by  law,     --^  --  --  --      217 

8.  A  mortgagee  cannot,  under  the  pretence  of  taking 
the  usufruct  of  the  property  pledged  to  him  in 
lieu  of  interest,  receive  any  amount  of  interest 
however  contrary  to  law,  --  --      807 

J. 
Juris^tion. 

1.  The  Courts  are  competent,  and  are  required  to  take 

cognizance  of  pleas  in  bar  of  jurisdiction  that 

may  be  advanced  in  the  Appellate  Court,        -  -        58 

2.  The  power  of  summary  jurisdiction  in  the  matter 

of  infringement  of  rights  between  proprietors  of 
land  and  their  under-tenants,  '^  with  full  costs 
and  damages'' is  vested  in  CoUectonfi  --*        66 


Digitized  by  VjOOQ IC 


ncBix;  xzxi 

Page. 

LeoBet. 

1.  When  a  transfer  lease  is  granted  bj  Government  to 
a  mortgagee,  lie  is  not  accountable  for  the  pro- 
fits during  its  currency,  --  •-  --  7 

lAmHationy  Law  of. 

1.  An  unsuccessful  attempt  to  appeal  in  formd  pau" 

petiSf  does  not  necessarily  exempt  the  petitioner 
from  the  operation  of  the  law  of  limitation  in 
regard  to  appeals,  -«  --  --        94 

2.  Action  must  be  brought  immediately  on  minor 

attaining  his  majority,  or  good  and  sufficient 
cause  be  shown  for  the  delay,  otherwise,  the  suit 
becomes  barred,  --  --  i-       182 

S.  When  a  suit  is  barred  by  lapse  of  time,  no  opi- 
nion should  be  recorded  on  the  merits  of  the 
claim,  --  --  --  --       195 

4.  Deduction  of  the  period  of  default  from  the  twelve 

years'  limitation  should  not  be  allowed^  --     -•      280 

5.  When  plea  of  limitation  is  urged  in  bar  of  suit, 

there  must  be  a  decision  upon  it  before  the 
merits  of  the  claim  are  gone  into,  --  --      260 

6.  Where  a  suit  has  been  brought  to  recover  a  ba- 

lance of  rent,  a  portion  of  which  may  relate  to 
a  period  beyond  the  statute  of  limitation,  this  cir- 
cumstance does  not  preclude  the  trial  on  the 
merits  of  so  much  of  the  claim  as  is  not  barred 
by  that  statute,^ -  --  --  --     579 

M. 

Mahomedan  Law, 

1.  Afuiwa  not  furnished  by  the  constituted  Maho- 
medan Law  Officer  of  any  Court,  is  valueless,   -  -       509 

Hfoomiff. 

1.  The  presentation  of  a  petition  in  the  Moonsiff's 
Court  representing  that  a  change  had  taken 
place  in  his  claim  since  the  date  of  its  institu- 
tion, cannot  be  considered  as  a  supplemental 
plaint  so  as  to  incur  the  pentJty  of  nonsuit^  *  -       590 
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Mortgage. 

1.  A  suit  for  possession  as  proprietor  by  a  P&rtj 

holding  by  a  mortgage  of  a  date  prior  to  the  cea- 
sion  is  not  sustainable.  The  tenure  by  which 
possession  is  held  being  simply  the  temporary 
one  of  a  mortgage  with  possession  and  with  re- 
servation of  right  of  redemption  to  mortgage 
at  any  time  he  pleased.  Transfer  of  mortgaged 
property  does  not  affect  the  mortgagee's  Uen 
thereon,  who  can  sue  for  redress  for  any  injury 
sustained,       --  --  --  --     6,93 

2.  A  mortgagee  is  not  accountable  for  the  profits  of 

the  years  of  the  transfer  lease  granted  him  by 
Government,  --  —  --  .-7 

8.    Full  payment  not  having  been  made  within  the 

year  of  grace,  mortgage  declared  to  be  foreclosed,        60 

4.  The  mortgagee,  with  whom  rests  the  onus  probandi, 
is  required  to  deliver  in  the  accounts  of  his 
gross  receipts,  or  in  defiftult,  renders  himself 
liable  to  a  fine,  --  --  --        68 

6.  A  suit  for  the  recovery  of  money  advanced  on 
mortgage,  is  cognizable  in  the  district  where 
the  money  was  advanced,  and  not  in  the  district 
where  the  mortgaged  land  is  situated,  -  -       158 

6.  Plaintiff  having  obtained  a  decree  for  possession 

on  a  deed  of  conditional  sale,  and  the  property 
pledged  in  the  deed  had  been  advertized  and  sold 
before  execution  could  be  fully  carried  out,  can- 
not institute  a  second  action  for  the  recovery  of 
the  principal  and  interest  of  the  loan  advanced 
on  the  security  of  the  deed,  --  •-      272 

7.  A  mortgagee  cannot,  under  the  pretence  of  taking 

the  usufruct  of  the  property  pledged  to  him  in 
lieu  of  interest,  receive  any  amount  of  interest^ 
however  contrary  to  law,--  --  --      807 

8.  A  mortgagee  out  of  possession  must  bring  his 

suit  within  the  period  prescribed  by  law  in  order 
to  establish  the  validity  of  the  document,  un- 
der which  he  claims  possession,        -  -  -  -      82S 

9.  A  mortgagee  must  himself,  and  not  by  karinda 

swear  to  the  authenticity  of  his  account,  -  *       607 

10.  A  mortgager  cannot  alienate  property  mortgaged 
by  him,  in  direct  violation  of  the  mortgaged 
deed,  -  -^  -  -•      614 
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N. 

MmmU,  see  Praetiee. 

1.    Certain  buildings  constructed  by  defendant  were 

considered  to  be  a  private  nuisance  to  plaintiff,      340 

P. 
Partition. 

1.  When  a  partition  is  effected,  the  produce  of  the 

land  goes  along  with  the  land  itself,  -  -         71 

2.  On  possessi<^    of   proprietary    and   malgoozaree 

right,  the  right  of  partition  follows,     -  -         -  -        90 
Plea. 

1.  Omission  to  notice  and  decide  a  plea,  renders  a 

judgment  incomplete,  and  a  re-tnal  necessary,    6, 10 

2.  Plea  not  urged  in  Court  of  first  instuoice  cannot 

be  admitted  in  appeal,  •-  --     210,  404 

8.  Plea  of  misjoinder  of  claim  not  urged  in  eith^ 
of  lower  Courts,  cannot  be  brought  forward  for  the 
first  time  in  special  a^^al,  --  —      470 

PosieiHon. 

1.    A  Magistrate's  order  giving  a  party  possession  is 

not  binding  on  the  Civil  Courts,      --  --         55 

2  Possession  acquired  by  an  order  of  the  Settlement 
Officer  under  Regulation  IX.  of  1838,  and  not 
confirmed  by  Commissioner,  cannot  be  regarded 
as  substantive  and  bond  fide  possession,  -  -       178 

8.  Possession  under  order  of  Settlement  Officer  must 
be  maintained  until  the  incorrectness  of  the 
settlement  record  is  declared  by  the  Courts,   --      818 

Practice. 

1.  Plaintiff  having  once  instituted  a  suit  for  half  the 

amount  of  a  bond,  cannot  again  sue  for  the  re- 
maining moiety,  --  --  --  1 

2,  Civil  Courts  cannot  entertain  suits  for  the  reco- 

very of  damages  sustained  from  the  revocation 
of  a  license  by  a  Collector,  or  other  Officer  in 
chxage  o£  the  Abkaree  Mehal,  --  --  3 

8«  C&vil  Courts  are  not  to  concern  themselves  with 
the  rights  of  parties  who  are  not  before 
them,.-  ^.  ..  -.     42,  118,  278 
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4.  Civil  Courts  required  to  call  for  byewmtah  in  all 

cases  of  inheritance^  where  doubts  eiist^         -  -        -45 

5.  Courts  are  bound  to  uphold  the  decision  of  a  Set- 

tlement Officer^  unless  it  be  shown  that  the  de- 
cision had  been  altered  or  annulled  by  compe- 
tent authority,     --         --  --  --         62 

6.  A  decision  cannot  be  passed  in  opposition  to  a 

former  one,     --  --  --  --        62 

7.  The  entire  claim  of  a  plaintiff  cannot  be  dismiss- 

ed when  its  justness  is  admitted  by  one  of  the 
defendants,     --  --  --67,92,107,177 

8.  Held  that  a  party  having  filed  a  razeenamah, 

cannot  sue  to  set  it  aside  on  the  ground  that 
certain  conditions  contained  in  it  had  not  been 
fulfilled,  —  —  —  -^         73 

9.  One  Civil  Court  is  prohibited  from  interfering 

with  the  decree  of  any  other  Civil  Court,         -  -         84 

10.  When  a  written  obligation  for  the  payment  of 

money  On  which  suit  is  brought,  is  declared  in- 
admissible, the  Courts  are  not  competent  to 
proceed  to  the  decision  of  the  case  on  the  re- 
maining evidence,  --  --  --         85 

11.  The  entire  claim  of  a  plaintiff  should  not  be 

disallowed  when  a  portion  of  it  is  admitted  by 
defendant,        --  --  --  --        89 

12.  As  to  validity  of  award  not  completed  within  date 

assigned,  see  Arintration  No.  2. 

13.  A  plaintiff  in  his  character  of  decreeholder  is 

competent  to  institute  a  suit  to  establish  fraud 
and  collusion  between  his  judgment  debtor  and 
the  mortgagees  of  the  property,  and  to  bring  that 
property  to  sale  freed  from  the  incumbrance  which 
the  collusive  mortgage  has  imposed  upon  it,      101,  135 

14.  Suit  for  portion  of  a  claim  with  express  declara- 

tion of  suing  forthe  remaindere  hereafter  must 

be  nonsuited,  -  -  --  --  --       111 

15.  A  party  compromising  a  case    of  theft  cannot 

afterwards  seek  redress  in  the  Civil  Court,       --       113 

16.  A  party  suing  for  a  debt,  secured  by  a  simple 

mortgage  lien,  need  not  include  in  his  suit  any 
claim  to  set  aside  alienation  of  subsequent  date, 
as  the  liabilities  of  the  property  are  not  effected 
by  after  transfers,  nor  is  their  validity  in  any 
way  altered  by  the  issue  of  such  suit,  --       138 

10 
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17.  Admission  by  defendant  on  &  former  occasion 

not  having  been  made  with  any  fraudulent  in- 
tent|  or  with  a  view  to  obtain  any  thing  to 
which  he  was  not  strictly  entitled^  held  not  to  be 
fatal,  —  --  —  —      160 

18.  When    defendant  pleads  non-receipt  of    consi- 

deration, though  the  (mu9  probandi  rests  with 
him^  the  Courts  should  record  the  plea  as  one  of 
the  issues  for  trial,  --  --  -r-      262 

19.  The  whole  of  the  decision  recorded  in  English 

should  be  translated  into  the  vernacular,         842,  844 

20.  Where  erroneous  valuation  may  have  the  effect  of 

altering,  the  jurisdiction  of  the  Courts,  the  pe- 
nalty of  nonsudt  should  follow,         -  -  -  -    .  349 

21.  Civil  Courts  should  strictly  confine  themselves  to 

the  acyndication  of  the  points  at  issue  between 
the  parties  as  set  forth  by  themselves  and  de- 
cide upon  the  claims  brought  before  them  in 
reference  to  the  grounds  of  action  and  proofs 
upon  which  the  parties  have  themselves  rested 
their  decision,  --  --  --       354 

22.  A  decision  cannot  be  passed  in  opposition  to  a 

former  one,      --  --  --  --       487 

28.  When  a  defendant,  or  respondent,  dies  pendente 
lite,  it  is  incumbent  on  the  plaintiff,  appel- 
lant, to  name  his  heir  or  representative  with- 
in the  period  allowed  by  law,  with  the  usual 
penalty  in  case  of  default,  -  -  -  -      457 

24.  A  deed  of  sale  collusively  executed  with  a  view  to 

injure  a  third  party,  no  consideration  being 
either  paid  or  received,  cannot  afterwards  be 
voided,  --  --  ,--  --468 

25.  There  is  nothing  to  prevent  a  party  holding  se- 

veral bonds  against  one  individual,  executed  on 
the  same  date,  from  making  each  the  subject  of 
a  separate  suit,  --  --  --       473 

26.  Where  the  point  at  issue  in  a.  suit  as  regard)^  the 

defendants  is  identical  and  turns  on  one 
ground  of  title,  which  is  common  to  them  all,  it 
is  competent  to  any  one  of  the  co-defendants 
to  appeal  against  the  whole  decree,  and  the 
Courts  may  reverse  the  decree  in  favor  of  all 
the  defendants,  though  not  joining  in  the 
appeal,  -.-  --  --  --     --615 
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27.  Deciiions^  passedv4>y  Retenne  Offitiers^  under  Be- 

golation  VII.  1822^  are  open  to  a  r^olac^snit 
in  the  Civil  Courts^  to  which  Courts  also  an  ap- 
peal lies  from  the  decisions  of  the  Collectors  of 
Revenue  in  cases  originally  instituted  before 
them  under  Section  30,  Regulation  II.  1819,  •-       616 

28.  A  deed  of  sale  executed  by  a  minor  declared  to 

be  voided  as  far  as  his  interests  are  concerned,       528 

29.  Civil  Court  should  decide  upon  the  documentary 

evidence  exhibited  by  the  parties  to  the  suit, 

and  not  what  it  calls  for  suo  motu,         -  -         554,  572 

30.  Civil  Conrt  not  competent  to  amend  an  arbitra- 

tion award,      --  --  --  --       582 

31.  The  presentation  of  a  petition  in  the  MoonsifiF's 

Court  by  plaintiff  representing  that  a  change 
had  taken  place  in  lus  claim  since  the  date  of 
its  institution,  does  not  incur  the  penalty  of 
nonsuit,  --  --  —  --       590 

32.  One  or  more  plaintiffs    appearing  as  appellants 

are  bound  to  make  their  oo-plaintiffiB,  who  refiise 
to  join  in  appeal,  respondents  before  the  appeal 
can  be  heaixl,  --  --  --  --       620 

Preemption. 

1.  The  mere  fact  of  acquisition  of  property  by  recent 

purchase  will  not  effect  the  claim  to  preemption, ' 
which  is  derived  from  common  usage,  --         49 

2.  The  mere  presentation  of  a  suwal  is  not  a  sufficient 

fulfilment  of  the  conditions  of  the  preemption 
claim,  --  --  --  --      227 

Purjote. 

1.  Settlement  recognizing  the  right  to  collect  /wr- 
jote  dues.  Civil  Court  incompetent  to  disallow 
it  on  the  ground  of  illegal  cesses,  --  --         72 

R. 
Bedemptum^  see  Mortgage. 

Regulation. 

1.  V.  1812,  Sections  9  and  10,  see  Rent  No.  1. 

2.  VII.  1824,  Section  7,  Clause  4,  see  Practice  No.  2. 

3.  VIII.  1881,  Section  6,  see  Summary  Award  No.  1, 

and  Circular  Order  No.  1. 

4.  .VII.  1822,  Section  14,  Clause  3,  see  Practice  Hoi. 

5  and  i7,  and  Collector  No.  h 
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Plage. 
6.    XXXIV.  1808,  Section  10^  see  Mortgage  No.  4. 

6.  XIX.  1814,  see  Partition  No.  1. 

7.  IX.  1883^  see  PoeseisUm  No.  1. 
&  VI.  1818,  see  Arbitration  No.  3. 
9.     XIV.  1829,  see  Security  No.  1. 

10.    n.  1819,  see  Practice  No.  27. 

Rent. 

1.  An  itUanamah  or  notice,  under  Sections  9  and  10, 

Regulation  V.  1812,  can  be  issued  only  for  the 
enhancement  of  rent  heretofore  paid  by  a  cultiva- 
tor and  not  for  any  former  jumma,  •-  2 

2.  A  decree  for  enhanced  rent  cannot  be  passed 

when  the  Courts  have  admitted  that  the  legal 
notice  upon  which  the  claim  was  founded  did 
not  take  eflfect,  --  --  --      122 

3.  Claim  for  rent  of  a  portion  of  the  year  before 

delivery  of  its  accounts  can  be  hewrd  by  Civil 
Courts,  --  --  •-  --      246 

4.  B^;arding  institution  of  a  suit  for  ejectment  and 

arrear  oif  rent,  see  Decree  No.  5. 


Sale. 
1.  The  petition  required  by  Clause  3,  Section  3,  Ee- 
gulation  VII.  of  1825  is  a  necessary  prelimi- 
nary only  to  the  reversal  of  a  sale  in  a  sum- 
mary enquiry,  and  there  is  nothing  to  prevent 
the  institution  of  a  regular  suit,  the  object  of 
which  is  to  reverse  a  sale  on  the  ground  of  irre- 
gularity, whether  such  petition  has  beenpresent- 
edornot,  --  —  --  --      606 

Security. 

1.  No  special  demand,  for  security  is  necessary  in  , 
cases  in  which  the  Eegulation  XIV.  1829,  (re- 
garding inhabitants  of  foreign  estates,)  requires 
that  it  should  be  given;  it  must  be  furnished 
by  the  party  of  his  own  accord,  failing  which, 
he  incurs  the  penalty  of  default,      -  -  -  -       428 

Settlement  Officer. 

1.    As  to  force  of  Settlement  Officer's  decision,  see 
^  Practice  No.  5.  , 
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2.  Suit  ta  amend  the  batf-yearly  pajiiers  drawn  up 
agreeably  to  the  roobakaree  of  settlement^  is 
tantamount  to  amending  the  settlement  itself^ 
and  will  not  lie  when  barred  by  the  limitation 
law,      —         -n  --  --  --        97 

8.  Possession  under  order  of  Settlement  Officer,  see 
Pdssemon  No.  8. 

^uihmahee  Papers,  see  Settlement  Officer. 
Summary  Award* 

1.  Section  6,  R^ulation  VIII.  of  1881  refers  solely 

to  the  period  within  which  regular  suits  to 
contest  summary  awards  of  the  Revenue  Autho- 
rities in  matters  connected  with  arrears  or 
exactions  of  rent,  must  be  instituted,  and  is 
not  applicable  to  orders  passed  in  execution  of 
summary  decrees,  --  --  --  -     37 

2.  The  awai^  of  the  Bevenue  Authorities  in  a  sum- 

mary suit  for  rent,  are  binding  on  the  Qvil 
Courts,  until  formally  set  aside  in  the  mode 
prescribed  by  law,  --  --  --       153 

8«    A  suit  for  the  reversal  of  a  summary  decree  for 
rent  cannot  be  entertained  so  long  as  the  sum- 
mary order  of  the  Bevenue  Authorities  declar- 
.    ing  the  land  liable  to  the  payment  remained  in 
force> 


Supplemental  Plaint, 

1.  After  admission  of  a  supplemental  plaint,  the  op- 
posite party  must  be  called  upon  for  an  answer 
to  the  same,    --  --  --  --       390 

T. 
Transfer. 

1.  Collusive  or  fraudulent  transfer  of  property,  made 
with  a  view  of  evading  satisfaction  of  judicial 
decrees,  shall  not  be,  deemed  valid,  -  -  -  -      602 

U.  V. 

Vhder-vdluation,  see  Valuatum. 
Valuation. 

1 .   -  When  the  claim  is  wrongly  valued,  it  should  be  non- 
suited and  not  decided  on  the  me^ts,  -  -  -  -      189 
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2.     Where  erroneous    or  over- valuation   of  a  claim 
may  have  the  effect  of  altering  the  jurisdiction 
of  the  Courts^  the  penalty  of  nonsuit  should 
follow,      —  .-  --  --     349,  420 

W. 
WMqf. 

1.  Endowed  property  can  legally  be  made  the  subject 
of  a  civil  suit,  though  no  private  proprietary 
claim  to  such  property  can  be  admitted,  -  -       171 
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r        '  The  ^d  February y  185JJ. 

Present:  S.  S.  Brown,  Judge. 

r  Regular  appeal  from  the    decision    of 
Case  No.  116  of   1851.  J       Vi^^yel  Ali  Khan,  Principal  Sudder 

I      Ameen  of  AUahabad,  dated  3rd  May^ 
t     1851. 

PiRBHOo  Dass,  (Plaint^),  Appellant, 

versus 

Kadir  Ali,  Nasir  Ali  and  Furkhoonda  Hoosssin,  (Defendants), 

Respondents, 

.  This  was  an  action  for  Rs.  5,685-5-6,  principal  and  interest, 
nnder  a  bond,  dated  the  23rd  March,  1847,  which  had  passed 
into  plaintiff's  hands  by  purchase. 

The  defendants  admitted  execution  of  the  bond,  but  denied 
its  effect.  They  pleaded  that  they  had  had  money  dealings  with 
two  persons,  Eamtapershad  and  Beneepershad,  which  were  set- 
tled by  the  assignment  to  them  of  the  profits  of  three  mouzahs 
under  a  three  years'  lease,  in  satisfaction  of  all  demands;  that 
the  lease  was  given  in  the  name  of  Beneepershad,  and  that  a 
counterpart  document,  in  the  form  of  a  bond,  for  the  same 
amount,  was  drawn  out  in  favor  of  Kamtapershad;  that  both 
documents  formed  one  and  the  same  transaction,  and  had  been 
acknowledged  to  be  the  same  by  Kamtapershad  and  Beneeper- 
shad in  a  previous  suit ;  that  the  lessee  had  received  possession, 
but  had  failed  in  all  the  stipulated  conditions,  by  misappro- 
priating the  proceeds  and  withholding  payment  of  the  revenue, 
and  had  been  in  consequence  dispossessed  by  them.  Kamta- 
pershad and  Beneepershad  then  transferi^d  the  bond  to  the 
plaintiff,  who  had  purchased  it  on  speculation  for  a  trifling  sum; 
and  it  was  urged  that  the  bond,  when  separated  from  the  trans- 
action of  which  it  formed  a  part,  was  of  no  validity  and  effect. 

Plaintiff,  in  replication,  denied  that  the  bond  was  connected 
with  the  lease  transaction  or  with  any  other,  or  that  the  suit 
referred  to  by  the  defendants  had  any  relation  with  his  present 
claim,  and  he  pleaded  that,  if  this  had  been  the  case,  the  defend- 
ants, on  the  contrary,  would  not  have  brought  a  summary  suit 
simply  as  the  lessors  against  Beneepershad,  as  they  had  done, 
the  bringing  of  which  suit,  it  was  argued,  did  in  effect  directly 
contradict  their  present  statements,  and  showed  that  the  lease 
and  bond  were  distinct  transactions. 

The  Principal  Sudder  Ameen,  adverting  to  the  proofs  filed 
Dy  the  defendants,  and  in  particular  to  the  suit  above  referred 
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to^  which  had  been  instituted  in  1850  by  some  of  the  defend- 
ants' party^  against  Kamtapershad  and  Beneepershad^  in  a  mat- 
ter arising  out  of  the  same  transaction^  observed  that  in  the 
plaint  in  that  case^  the  details  of  the  transaction  as  now  plead- 
ed by  the  defendants  were  fully  set  forth,  and  that  Kamtaper- 
shad and  Beneepershad^  in  their  answer,  had  not  attempted  to 
deny  them,  and  had  even  produced  evidence  on  their  own  side 
in  confirmation  of  the  facts.  The  Principal  Sudder  Ameen  waa 
therefore  of  opinion  that  the  bond  and  lease  were  one  and  the 
same  transaction,  and  that  the  present  suit  was  a  dishonest 
contrivance  for  the  purpose  of  supporting  an  unfounded  claim. 

The  appellant,  in  his  ijeasons,  urges  that  the  docum^its  afford 
no  internal  evidence  of  any  connection.  He  repeats  his  denial 
of  the  other  party's  statements,  and  pleads  that,  if  they  had  a 
counter-claim  on  account  of  any  other  transaction,  they  might 
prosecute  it  in  any  way  they  thought  proper.  He  maintains 
that  the  Principal  Sudder  Ameen  should  have  confined  himself 
to  the  proofs  of  the  bond,  or,  if  it  were  considered  necessary  that 
the  enquiry  should  extend  to  extraneous  matters,  that  these 
should  have  been  fully  entered  upon,  and  that  the  balance  due 
should  have  been  determined.  Even  assuming  the  view  of  the 
Principal  Sudder  Ameen  to  be  correct,  it  is  pleaded  that  the 
claim  should  have  been  nonsuited,  not  dismissed. 

The  points  for  consideration  in  the  case  are,  whether  the 
transaction  was  a  mere  debt  on  bond,  or  one  of  a  mixed  nature 
as  pleaded  by  the  respondents,  and  if  the  latter  be  proved^ 
whether,  under  the  averments  in  the  pleadings,  the  case  admits 
of  any  decision  but  that  of  dismissal.  The  burden  of  proof  in 
the  case  rested  with  the  respondents,  who  admitted  the  bond 
but  denied  its  operation;  and  the  oral  and  documentary  evidence 
produced  by  them  to  the  unity  of  the  transaction,  is  convincing. 
The  documents  were  executed  at  the  same  day  and  place;  seve- 
ral of  the  witnesses  are  the  same;  the  term  of  both  is  for  three 
years;  the  joint  interests  of  Kamtapershad  and  Beneepershad 
in  the  money  dealings  are  shown,  as  well  as  their  joint  concern 
in  the  lease ;  and  in  the  previous  suit,  which  has  a  direct  bear- 
ing on  the  present  action  inasmuch  as  it  arose  out  of  the  same 
transaction,  the  particulars  of  it  as  now  pleaded  by  respondents 
were  not  denied.  The  oral  evidence,  which  comprises  several  of 
the  marginal  witnesses  to  both  documents,  further  confirms  the 
respondents^  statement.  The  same  evidence  represents  the 
bond  to  have  been  discharged  in  full  from  the  usufructuary 
possession.  These  are  strong  grounds  for  disbelieving  the 
statement  in  the  plaint,  ^nd  they  are  not  shaken  by  the  mere 
omission  of  any  mention  of  the  bond  in  the  lease  or  kudoolettii, 
hr  by  the  evidence  on  the  appellant's  side. 
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It  is  contended  by  the  appellant  that  the  summary  suit 
brought  by  the  respondents  under  the  lease^  in  which  no  men- 
tion was  made  of  the  bond,  virtually  amounted  to  a  declaration 
that  the  lease  was  a  distinct  transaction,  and  debarred  them 
from  the  line  of  defence  now  taken ;  but  the  events  of  the  sum- 
mary litigation  are  not  of  force  to  set  aside  the  facts,  as  now 
established  on  evidence.  If  the  appellant,  as  the  represen- 
tative of  Kamtapershad  and  Beneepershad,  considered  that  the 
respondents  had  committed  a  breach  of  faith  in  their  engage- 
ments in  bringing  that  suit,  he  should  have  brought  his  own 
action  accordingly.  By  wilfully  concealing  the  real  facts  of 
the  case,  and  constantly  denying  that  any  assignment  was 
made,  appellant  has  himself  opposed  a  bar  to  any  renewal  of 
the  suit,  or  to  any  award  for  an  usufructuary  adjustment  of 
accounts  at  variance  with  his  own  averments.  The  statement 
on  which  the  claim  rested  has  not  been  supported,  and  it  only 
remains  for  the  Court  to  confirm  the  decision  of  dismissal^ 
with  costs. 

^«— — 


The  9th  February,  1852. 


Present 

B.  Harington,  Offg.  Judge. 


L  H.  B.  Harington,  OjgH 


'Special  appeal  from  the  decieion  of  W.  P. 
CasiNo.  6  o»  1852.-^      Masson,  Esq.,    Offg.  Judge  of  Goruck- 

pore,  dated  22nd  March,  1851. 

HuREE  DuTT,  (Plaintiff),  Appellant, 

versus 

SooMUT  Dass,  Annun  Dass,  heirs  of  Chadeb  Lall,  and  Run- 

DOOLLAH  SbIN,   FOR  HIMSELF  AND    AS   HEIR  OF   MUSSUMAT  KlTN- 

wuL,  koomharee,  (Defendants),  Respondents. 

The  particulars  of  this  case  are  in  the  printed  Decisions  for 
the  month. 

A  special  appeal  was  admitted  to  try,  ''  1st.  Whether  the 
Construction  No.  1129,  is  a  bar  to  the  suit  relative  to  the  inter- 
ests of  RundooUah  Sein. 

2nd.  Whether  it  was  necessary  for  the  purposes  of  the  suit, 
that  the  abstract  right  of  the  parties  whom  plaintiff  represents^ 
should  be  made  one  of  the  points  at  issue.'' 

The  second  point  in  the  certificate  may  be  most  conveniently 
disposed  of  first,  and  the  Court  are  of  opinion  that  a  wrong 
issue  has  not  been  tried  in  it.    The  appellant,  as  representative 
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of  Mussumat  Kunwul,  koomharee,  brought  his  action  to  recover 
from  the  respondent,  who  was  the  principal  decreeholder,  the 
excess  receipts  over  and  above  the  dividend  justly  receivable  by 
him,  on  the  ground  that  the  sale  price  of  the  shares  of  Mussu- 
mat Kunwul,  koomharee,  and  Rundoollah  Sein  in  the  joint  pro- 
perty sold,  had  been  applied  in  the  course  of  execution  to  the 
liquidation  of  the  judgment  debts  of  Byragut  Sein.  The  Courts, 
finding  that  Mussumat  Kunwul,  koomharee,  possessed  no  rights 
in  the  property,  dismissed  this  part  of  the  claim.  The  claim 
as  set  forth  in  the  plaint,  rested  on  the  allegation  that  Mussu- 
mat Kunwul,  koomharee,  was  owner  of  the  rights  and  interests 
sold  as  her's.  If  none  existed,  nothing  was  sold,  and  no  wrong 
had  been  sustained  by  her  or  her  representative  to  call  for 
redress.  The  respondent  was  therefore  entitled  to  put  the 
appellant  to  the  proof  of  the  right,  and  the  issue  decided  by  the 
Courts  necessarily  arose  in  the  case. 

With  regard  to  the  other  point  in  the  certificate,  the  Court 
consider  that  the  judgment  is  incorrect.  It  is  in  the  following 
terms.  ^'  With  regard  to  Rundoollah  Sein,  it  appears  that 
he  was  brought  into  direct  relation  with  Chadee  Lall  in  this 
execution  by  one  of  the  decrees  in  the  Schedule  having  been 
obtained  against  him  by  the  respondent ;  and  having  thus 
become  his  judgment  debtor,  Rundoollah  Sein  and  his  repre- 
sentative, the  appellant,  are  barred  by  the  Construction  from 
suing  to  disturb  the  distribution  then  made,  in  process  of  the 
execution.**  The  Construction,  the  Court  observe,  compre- 
hends "  any  order  passed  in  the  execution  of  a  decree  in  regard 
to  mesne  profits,  interest  or  other  matter  in  dispute  between 
the  parties  to  the  suit,  which  may  be  involved  in  the  decision ;" 
but  it  does  not  reach  a  case  like  the  present,  in  which  it  is  aver- 
red, that  by  an  irregularity  of  the  sale  procedure,  a  party  has 
been  brought  within  the  operation  of  a  particular  decree  in 
execution,  for  which  he  was  in  no  way  liable.  The  mere  cir- 
cumstance that  one  of  the  decrees  for  which  the  joint  property 
was  brought  to  sale  had  been  obtained  against  Rundoollah  Sein, 
will  not,  therefore,  bar  the  cognizance  of  a  suit  brought  to  con- 
test the  orders  passed  in  the  Miscellaneous  Department  with 
reference  to  this  person's  interests.  The  Court  accordingly 
overrule  this  part  of  the  decisions  of  both  Courts,  and  reman4 
the  case  to  the  Court  of  the  Principal  Sudder  Ameen,  in  order 
that  a  judgment  may  be  passed  on  the  merits  as  regards  the 
interests  of  Rundoollah  Sein. 
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The  9lh  February,  1852. 

fA.  W.  Beobie,!   r  J 
iV«m/ J  S.  S.  Brown,    J-^«^«' 

I^H.  B.  Harington,  Ojffff.  Judge, 


r  Special  appeal  from  the   decision  of  G.  Fl 
Harvey,  Esq,,  Jm' 
nth  June,  1851. 

Sheikh  Mohumed  Rufpee  and  Usghur  Ali,  fPlaintiJfs), 


Case  No.  5  of  1852.  <      Harvey,  Esq,,  Judge  of  Cawnpore,  dated 


Appellants, 

versus 

Bajah  Jyindurqir  and  Mussumat  Chunder  Koonwur, 

(Defendants),  Respondents. 

For  the  particulars  of  this  case,  see  pages  141  to  145  of  the 
printed  Decisions  for  zillah  Cawnpore  for  the  past  year. 

A  special  appeal  from  the  Judge's  decision  was  admitted  to 
determine,  ''  whether  the  Judge  is  right  in  ruling  that  neither 
according  to  Mahomedan  l^w,  or  the  conditions  of  the  wajid- 
aol'Urz,  are  the  plaintiflFs  entitled  to  claim  preemption,  and  that 
they  must  be  held  to  have  relinquished  all  claim,  when  they 
assented  to  the  conditional  sale  of  the  2nd  November,  1847.^' 

The  Court  are  of  opinion  that  the  Judge  has  not  taken  a  cor- 
rect view  of  this  case.  The  reasons  given  by  him  for  consider- 
ing the  right  of  preemption  extinguished,  are  not  satisfactory. 
The  plaintiflFs*  claim  to  preemption  is  based,  not  on  the  Maho- 
medan law,  but  on  iYiewajib-ool'ttrz ;  and  the  fact  of  the  defend- 
ant, Jyindurgir,  having  been  allowed  to  purchase  a  share  in 
the  village  seventeen  years  ago,  when  the  wajib-ool-urz  was  not 
in  existence,  is  not  a  bar  to  the  plaintiflFs*  present  claim,  which 
is  based  on  the  wajib-ool-urz.  That  claim  cannot  be  adjudicated 
with  reference  to  the  Mahomedan  law.  The  case  must  be  dis- 
posed of  solely  with  advertence  to  the  conditions  of  the  taajib- 
eol-urz,  and  the  Judge  must  decide  from  the  facts  found  by 
kim,  whether  the*  stipulations  of  that  instrument  have  been 
fulfilled  by  the  parties  or  otherwise,  and  order  hiB  decree  accord- 
ingly. The  chief  plea  of  the  plaintiflFs  is,  that  agreeably  to  the 
wc^ilhool-iirz,  the  seller  was  bound  to  give  them  notice  of  his 
intention  to  sell,  but  that  he  omitted  to  do  so :  the  defendant, 
Jyindurgir,  on  the  other  hand,  afl&rms  that  he  did  give  the  required 
notice.  This  is  a  question  o{  facts,  on  which  the  parties  joined 
iMme,  and  on  which  it  behoved  the  Judge  to  record  an  opinion. 
The  Court  can  by  no  means  acquiesce  in  the  conclusion  arriv- 
ed at  by  tiie  Jmdgej  that  because  the  plaintiffs  assented  to  tl»     , 
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ctmiRiional  sale  of  the  2nd  Noyember  1847>  they  must  be  held 
to  have  relinquished  all  claim  to  preemption^  and  that  they 
have  themselves  violated  the  terms  of  the  kheumi.  The  plain- 
tiffs argue^  and^  in  the  opinion  of  the  Courts  quite  correctly, 
that  in  regard  to  the  aforesaid  conditional  sale,  both  parties 
JkdfiUed  the  conditions  of  the  khetvut.  The  conditional  seller  hay- 
ing obtained  the  plaintiffs'  consent  to  the  temporary  transfer, 
and  that  transaction  having  terminated  in  the  redemption  of 
the  property  by  the  proprietors,  all  parties  were  thereby  restor- 
ed to  their  primitive  positions,  the  conditions  of  the  kheimU 
remaining  in  full  force  in  regard  to  any  further  transfers. 
The  Court  further  remark^  in  reference  to  the  fourth  ground  of 
the  Judge's  decision,  that,  having  ruled  that  theright  of  preemp- 
tion under  the  khewui,  (wajib-ool-urz)  was  extinguished,  it  was 
unnecessary,  and  indeed  improper,  for  him  to  record  any  opinion 
as  to  whether  the  conditions  of  the  khevmt  had  been  infringed 
by  the  plaintiff. 

The  decision  of  the  Judge  is  annulled,  and  the  case  remanded 
to  the  Judge,  in  order  that  he  may  pass  a  fresh  decision,  with 
advertence  to  the  foregoing  observations. 


The  llth  Feln%iary,   1852. 

Present  ."i  S.  S.  Brown,    j"''*'*^' 

L  H.  B.  Harinoton,  Offg,  Judge. 


r  Special  appeal  from  the  decision  of  F,  P. 
Case  No.  166  op  1851.  <      Butler,  Esq,,  Offg.  Judge  of  Furruck- 

[_     abad,  dated  hth  April,  1851. 

Cuujjoo  Lall,  (Defendant),  Appellant, 

versus 

JooRAWUN  Lall,  (Plaintijf),  Respondent, 

See  pages  56  to  58  of  the  printed  Decisions  for  zillah  Fm> 
ruckabad  for  the  past  year  for  the  particulars  of  this  case. 

A  special  appeal  was  admitted  to  try,  ^'  whether  the  Judge^f 
''  recorded  reasons  for  holding  that  the  plaintiff  held  a  prior 
''  lien  on  the  property  are  agreeable  to  law  or  otherwise." 

The  following  extract  from  the  Judge's  decision  is  that  to 
which  the  certi^cate  of  special  appeal  has  reference. 

'^  As  regards  the  second  objection,  Chujjoo  Mull,  mortgagee, 
(Misree  Lall  does  not  defend),  urges,  that  the  property  was  in 
his  possession  long  before  plaintiff's  mortgage.  But  aU  former 
deeds,  by  which  he  held,  are  annulled  by  the  last  one,  under 
which  he  holds  possession  at  present.    If  this  were  not  the 

Digitized  by  VjUUV  IC 


85 

b,  there  was  no  use  in  writing  a  new  deed^  as  this  deed  4s 
clearly  of  a  subsequent  date  to  that  of  plaintiff's;  it  follows 
that  plaintiff  holds  a  prior  lien  on  the  property.'^ 

The  Court  are  unanimous  in  recording  their  dissent  from  the 
doctrine  propounded  in  the  foregoing  extract.  They  observe 
that  the  '^  former  deeds'^  held  by  the  appellant,  Chujjoo  Lall, 
are  by  no  means  ^'  annulled  by  the  last  one,  under  which  he 
holds  possession  at  present.''  They  are,  it  is  true,  superceded  by 
the  later  deed;  but  up  to  the  time  of  the  latter  instrument's 
execution,  the  previous  deeds,  if  genuine,  must  be  held  to  be  in 
full  force.  The  Judge's  remark  that ''  if  this  were  not  the  case, 
there  was  no  use  in  writing  a  new  deed,"  is  founded  on  an  erro- 
neous view  of  the  case.  There  was  an  obvious  use  in  the  new  deed, 
as  it  included  fresh  demands  of  Chujjoo  Lall  against  the  sub- 
scribing parties,  for  which  the  former  deeds  provided  no  secu- 
rity; and  the  amount  specified  in  the  new  bond,  represented  the 
consolidated  sum  due  to  the  bond-holder  up  to  that  date,  and 
repledged  the  property,  which  had  been,  theretofore,  hypothecated 
for  a  smaller  sum.  Equally  unsound  is  the  Judge's  declaration 
''  that  as  this  deed  is  clearly  of  a  subsequent  date  to  the  plain- 
tiff's, it  follows  that  the  plaintiff  holds  a  prior  lien  on  the  pro- 
perty." If  this  doctrine  were  admitted,  a  wide  door  would  be 
opened  to  fraud;  a  dishonest  debtor,  simply  by  antedating  a 
bond,  might  invalidate  a  genuine  deed  of  later  date.  The  ques- 
tion for  decision  in  the  present  case  is,  not  the  order  of  dates 
in  the  conflicting  deeds,  but  whether  the  owners  of  the  property 
in  dispute  were  competent  to  execute  the  bond  which  consti- 
tutes the  plaintiff's  cause  of  action,  which  they  clearly  were 
not,  if  the  authenticity  of  Chujjoo  Lall's  deeds  of  the  8th  Octo- 
ber, 1824,  and  17th  April,  1833,  be  admitted,  on  which  point 
it  is  unnecessary  for  this  Court  to  offer  any  opinion,  as  it  is  a 
question  oifact  to  be  determined  by  the  Zillah  Courts,  and  not 
forming  a  ground  of  special  appeal. 

With  advertence  to  the  foregoing  observations,  the  Court  are 
pleased  to  annul  the  decision  of  the  Zillah  Judge,  and  to  remand 
the  case  to  him  for  fresh  adjudication  on  the  merits. 
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The  Wth  February,  1852. 
Present:  S.  S.  Baowjf,  Judge. 


{Special appeal  from  the  decision  of  C.  C. 
Jackson,  Esq,,  Judge  of  MeenU,  dated 
%lst  July,  1851. 

Balmoorund  and  others,  ( Plaintiffs) y  Appdlants, 

versus 

MussuMAT  Jbskuob  AND  OTHERS,  ^  Defendants  J ,  Respondents. 

The  decision  appealed  from  is  in  the  printed  volume  of  the 
month. 

A  special  appeal  was  admitted  to  try  whether  the  order  of 
the  Judge,  that  the  respondent  pay  all  costs  of  appeal,  is  not 
opposed  to  judicial  usage ;  the  Judge  having  confirmed  the  deci- 
sion df  the  Moonsiff  as  regards  a  portion  of  the  claim. 
•  No  reason  has  been  assigned  by  the  Judge  for  the  deviation 
from  the  established  usage  of  the  Courts,  noticed  in  the  cer- 
tificate, and  the  decision  is  therefore  open  to  amendment  in 
this  particular.  The  respondents  have  consented  to  such  revi- 
sion being  made. 

The  respon&ents  have  further  consented  to  the  amendment 
of  the  decretal  order  of  the  Judge  in  another  particular  com- 
plained of  by  the  appellants,  the  usual  charge  for  the  costs  of 
the  copy  having  been  appended  to  the  decree,  which  charge  was 
modified  by  the  Circular  Order  issued  on  the  8th  August,  1851, 
before  application  for  the  copy  had  been  made. 

The  judgment  is  amended  accordingly  upon  consent  of  th^ 
parties.     Each  party  will  pay  his  own  costs  in  appeal. 

The  llth  February,  1852. 
Present:  S.  S.  Brown,  Judge. 


rSpecieU  appeal  from  the  decision  of  C.  C. 
Case  No.  46  of  1852. -<      Jackson,  Esq.,  Judge  of  Meerut,  dated 
I     21st  July,  1851. 

Balmookund  and  others,  (Plaintiffs),  Appellants, 

versus 

KooEB  Singh  and  others,  (Defendants),  Respondents. 

Order  of  amendment  of  the  decision,  the  same  as  in  the  case 
No.  45,  the  circumstances  being  the  same. 
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The  11/A  February y  1852. 
Present:  S.  S.  Brown,  Judge. 


{Special  appeal  from  the  decision  of  C.  C 
Jackson,  Esq.,  Judge  of  Meerut,  dated 
2\st  July,  1851. 

Balmookund  and  others,  fPlaintiffsJ,  Appellants, 

versus 

TooLA  AND  OTHERS,  (Defendants J,  Respondents. 

Ordbr  of  amendment  of  the  decision,  the  same  as  in  the  case 
No.  45^  the  circumstances  being  the  same. 

_<Sh— -^ 

The  1 1/A  Februaiy,  1852. 
Present:  S.  S.  Brown,  Judge. 


{Special  appeal  from  the  decision  of  C.  C. 
Jackson,  Esq,,  Judge  of  Meerut,  dated 
2lstJuly,  1851. 

Balmookund  and  others,  fPlaintiffsJ,  Appelllants, 

versus 

Bamjus,  (Defendant,)  Respondent. 

Order  of  amendment  of  the  decision  the  same  as  in  the  case 
No.  45^  the  circumstances  being  the  same. 

-®— 


The  16th  February,  1852. 

TA.  W.  Begbie,  \  ,   . 
Present :'i  S.  S.  Brown,     ^"^9^^^ 

(^H.  B.  Harington,  Offg.  Judge. 


r  Special  appeal  from  the  decision  of  DoO' 
r*  ^  -KT  Ton  TQci  I  dS  Jowala  Pershad,  Principal  Sudder 
C^E  No.  189  OF  1851.  ^      ^^^^  ofAzimgurh,  datedlOth  May, 

'[^     1851. 

Shuhab  Khan,  (Plaintiff),  Appellant, 

versus 

GuNESH  Singh  and  others,  (Defendants),  Respondents. 

Plaintiff  sued  to  recover  Rs.  252-14,  on  account  of  the 
balance  of  the  amount  decreed  to  him  in  a  summary  suit,  under 
date  26th  September^  1835^  in  supercession  of  an  order  of  the 
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Deputy  Collector^  under  date  27th  February,  1847,  by  which  two 
receipts  for  the  amount  above  specified,  filed  by  the  defendants 
in  the  aforesaid  case,  were  recognised  as  genuine. 

The  Moonsiff  of  Asimgurh  passed  a  decree  in  plaintiff's  favor, 
being  of  opinion  that  the  receipts  filed  by  the  defendants  were 
spurious. 

In  appeal,  the  Principal  SudderAmeen  reversed  the  Moonsiff's 
decision,  and  dismissed  the  plaintiff's  suit  on  the  ground  that 
agreeably  to  the  provisions  of  Section  6,  Regulation  YIII.  of 
1881,  Sections  8,  10  and  11,  Regulation  XXVI.  of  1814,  and 
C!onstruction  No.  1028,  the  period  for  the  institution  of  suits  to 
set  aside  orders  passed  in  execution  of  summary  decrees,  was 
limited  to  one  year  from  the  date  of  the  order. 

A  special  appeal  was  admitted  to  try  ''  whether  the  decision 
of  the  Principal  Sudder  Ameen  that  this  suit  is  barred  by 
Section  6,  Regulation  YIII.  of  1831,  is  correct  or  otherwise." 

The  Court  are  of  opinion  that  the  Principal  Sudder  Ameen 
is  altogether  in  error  in  his  view  of  the  law  under  which  he 
proposes  to  dismiss  the  plaintiff's  suit :  Section  6,  Regulation 
VIII.  of  1881,  does  not,  at  all,  apply  to  the  present  case.  The 
law  quoted  refers  solely  to  the  period  within  which  regular 
suits  to  contest  summary  awards  of  the  revenue  authorities, 
in  matters  connected  with  arrears  or  exactions  of  rent,  must 
be  instituted,  and  in  the  absence  of  any  specific  enactment, 
extending  the  rule,  the  Courts  are  not  competent  to  declare  it 
applicable  to  orders  passed  in  execution  of  summary  decrees. 
The  Sections  of  Regulation  XXVI.  of  1814,  quoted  by  the 
Principal  Sudder  Ameen,  are  equally  foreign  to  the  question,  and 
the  Court  are  at  a  loss  to  understand  why  they  are  referred  to, 
and  are  disposed  to  think  that  there  is  an  error  in  the  trans- 
cription of  the  decree.  The  Court,  accordingly,  annul  the  Prin- 
cipal Sudder  Ameen's  decision,  and  remand*the  case  for  retrial. 
In  passing  a  fresh  decision,  the  Principal  Sudder  Ameen  should 
consider  whether  the  Construction  No.  1129  opposes  any  obsta- 
cle to  the  institution  of  a  suit  of  the  present  nature. 
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7%e  16th  February,  1852. 

{A.  W.  Begbie,\  ^  ^ 
S.S.Brown,    /-My^. 
H.  B.  Harinqton,    Qjgfff.  Judge. 

f  Special  appeal  from  the  decisum  of  Abdoor 
Casi  No.  14  OP  1852.-^      Rahman  Khan,  Principal  Sadder  Ameen 
I     of  Benares,  dated  12th  June,  1861. 

Ramjss  Bseas,  (Plaintiff),  Appellant, 

versus 

SiTMPUTRAM,  tewarree,  (Defendant),  Respondent, 

Plaintipf  stated  his  case  as  follows.  Defendant  occupied  a 
house,  which  had  formerly  belonged  to  Mussumat  Goolab 
Koonwur,  plaintiff's  mother-in-law,  who,  about  eighteen  months 
since,  had  executed  a  will,  by  which  she  constituted  plaintiff  exe- 
cutor to  her  estate  and  guardian  of  her  minor  son,  Krishnajee, 
and  on  her  death,  (which  occurred  soon  after),  plaintiff  entered 
on  his  duties  as  executor  and  guardian.  Defendant  entered 
into  engagements  with  plaintiff  to  rent  the  house.  Rs.  21  are 
due  on  account  of  one  year  and  nine  months'  rent,  which 
defendant  not  paying  after  repeated  demands,  plaintiff  is 
necessitated  to  bring  this  action. 

Defendant  in  reply  urged  that  plaintiff  is  not  entitled  to 
institute  this  suit,  as  the  will  under  which  he  professes  to  act 
has  not  been  recognized  by  any  competent  authority ;  and  even 
supposing  the  will  to  be  authentic,  the  plaintiff  has  not  fulfilled 
its  requirements,  inasmuch  as  he  has  filed  no  accounts.  Defend* 
ant,  on  the  other  hand,  can  produce  an  account  between  him- 
self and  the  son  of  Mussumat  Goolab  Koonwur,  from  an  inspec- 
tion of  which  it  will  appear  that  nothing  is  due  from  defendant. 
The  eligibility  of  the  plaintiff,  agreeably  to  Hindoo  law,  to 
assume  the  office  of  guardian  of  the  minor,  is  likewise  denied 
by  defendant,  there  being  other  nearer  relatives  on  whom  this 
right  properly  devolves.  In  short,  the  authenticity  both  of 
the  will,  and  the  keraienamah  put  forward  by  the  plaintiff,  is  dis- 
puted by  defendant;  the  object  of  this  suit  being  (as  he  alleges) 
to  take  advantage  of  the  youth  of  Krishnajee,  who  is  quite 
capable  of  managing  his  own  affairs. 

The  Moonsiff  being  of  opinion  that  the  will  was  proved,  and 
perfectly  valid  under  the  Hindoo  law,  and  that  the  alleged  pay- 
ment to  Ejrishnajee,  even  if  admitted,  was  an  insufficient  plea, 
with  advertence  to  that  person's  nonage,  passed  a  decree  in 
£avor  of  plaintiff* 
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From  this  decision  the  defendant  appealed :  and  the  Princi- 
pal Sadder  Ameen  reversed  the  Moonsiff's  decree^  and  dismiss- 
ed the  suit  on  the  following  grounds.  Having  summoned 
Krishnajee  to  his  Court,  he,  on  personal  examination,  ascer- 
tained that  the  said  Krishnajee  had  for  fourteen  or  fifteen 
months  past,  lived  apart  from,  and  independently  of  the  plain- 
tiff^ that  it  was  not  necessary  for  him,  (the  Principal  Sudder 
Ameen,)  to  record  any  opinion  in  regard  to  the  authenticity  of 
the  will,  inasmuch  as  Krishnajee,  whose  interests  were  princi- 
pally affected  thereby,  was  not  a  party  to  this  suit ;  and  that 
the  Moonsiff,  in  recording  an  opinion  on  this  point,  had  contra- 
vened judicial  usage;  that  there  is  one  stipulation  in  the  will 
which  excited  suspicion,  viz.,  that  which  related  to  the  funeral 
expenses,  which  would  afford  an  opportunity  to  the  plaintiff  to 
give  in  such  an  account  as  would  leave  nothing  for  the  minor : 
that  doubtless  the  plaintiff  is  nearly  related  to  the  minor,  and 
that  it  is,  therefore,  possible  that  the  will  may  be  genuine;  that 
the  plaintiff  has  a  right  to  the  custody  of  the  property,  and  to 
this  extent  the  will  may  be  considered  effective.  The  only  remain- 
ing point  for  consideration,  therefore,  is  whether  the  payment 
of  the  rent  by  defendant  to  Krishnajee,  (which  is  admitted  by 
the  latter,  and  proved  by  defendant's  witnesses,)  is  to  be  recog- 
nized as  a  valid  payment,  in  defendant's  favor ;  on  this  point, 
the  Principal  Sudder  Ameen  is  of  opinion  that  the  present  age 
of  Krishnajee  cannot,  from  his  personal  appearance,  be  less 
than  sixteen  years ;  and  it  is  proved  that  for  fourteen  or  fifteen 
months  past,  he  has  lived  separate  from  plaintiff;  there  is, 
therefore,  nothing  irregular  in  the  payment  of  the  money  to  a 
person,  who  is  capable  of  taking  care  of  himself;  it  is  evident, 
also,  that  all  the  property  of  the  minor  is  in  plaintiff's  posses- 
sion ;  if,  then,  Krishnajee  be  not  at  liberty  to  receive  this  rent, 
how  is  he  to  maintain  himself?  It  is  further  proved  by  the 
defendant's  witnesses,  that  Krishnajee  receives  the  rents  of 
other  property  besides  that  which  forms  the  ground  of  the  pre- 
sent suit,  and  if  the  defendant  has  paid  this  rent  to  Krishnajee, 
he  should  not  be  compelled  to  pay  it  a  second  time  to  the  plain- 
tiff. Finally,  the  Principal  Sudder  Ameen  considers  that  he  is 
not  at  present  called  upon  to  determine  whether  or  not  Krish- 
najee is  competent  to  exercise  the  power  of  alienating  his  pro- 
perty; but  he  is  clearly  capable  of  receiving  rents,  and  such 
like  payments,  and  to  give  acquittances  to  the  rent  payers ;  thfe 
plaintiff,  if  he  considers  himself  to  be  the  lawful  guardian,  is 
at  liberty  to  prevent  the  alienation  of  the  property  till  the 
minor  attains  the  age  of  eighteen ;  but  he  is  not  competent  to 
demand  a  second  time  from  the  tenants  the  rents  which  they 
have  already  paid  to  Krishnajee. 
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From  this  decision,  a  special  appeal  on  the  part  of  the 
plaintiff  was  admitted  "  to  try,  Ist,  whether  the  Principal 
Sudder  Ameen  has  decided  agreeably  to  law,  in  allowing 
the  defendant  credit  for  money  paid  to  Krishnajee,  a  minor, 
and  in  disallowing  the  plaintiff^s  claim  thereto,  preferred  by 
him  as  the  minor's  guardian  under  the  will  of  the  mother, 
deceased  ;  2ndly,  whether  the  Principal  Sudder  Ameen's  deci- 
sion is  not  inconsistent,  inasmuch  as  he  intimates  doubts 
regarding  the  genuineness  of  the  will,  although  he,  at  the  same 
time,  declares  that  there  is  no  necessity  for  offering  any  opi- 
nion regarding  that  document/' 

The  Court  are  unanimous  in  thinking  that  the  decision  of 
the  Principal  Sudder  Ameen  is  obnoxious  to  the  objections  stat- 
ed in  the  certificate  of  special  appeal.  As  the  plaintiff's  title  to 
sue  the  defendant  altogether  depends  on  the  authenticity  of 
the  will,  it  was  obviously  incumbent  on  the  Principal  Sudder 
Ameen  to  express  an  opinion  on  the  point ;  should  the  will  be 
upheld  by  him,  it  will  then  be  necessary  for  him  to  go  into  the 
ether  point;  viz.,  the  alleged  nonage  of  Krishnajee,  and  to 
determine  whether,  under  the  conditions  of  the  will,  that  person 
was  emancipated  from  tutelage  at  the  period  of  the  alleged  pay- 
ment made  to  him  by  the  defendant,  or  the  contrary ;  and  the 
Court  expect  that  the  Principal  Sudder  Ameen  will  adjudicate 
this  question  in  a  mode  more  consonant  with  judicialusage  than 
that  pursued  by  him.  They  do  not  consider  that  the  age  of 
Krishnajee  can  properly  be  determined  by  personal  obser- 
yation.  The  Principal  Sudder  Ameen  has  treated  the  matter  as  if 
it  were  a  question  as  to  Krishnajee's  competency  to  give  evidence, 
rather  than  as  a  matter  of  fact  to  be  elicited  by  the  evidence  of 
the  witnesses.  The  Court  desire  to  impress  on  the  Principal  Sud-* 
der  Ameen  the  necessity  of  expressing  in  his  revised  judgment 
an  explicit  opinion  on  the  points  above  specified,  and  of  avoiding 
all  ambiguous  phraseology,  such  as  is  observable  in  his  present 
decree,  from  which  it  is  impossible  to  gather  whether  he  means 
to  give  any  opinion  at  all  regarding  the  will.  The  Civil  Courts 
are  not  competent  in  a  matter  of  this  nature  to  decide  accord- 
ing to  their  own  ideas  of  expediency  :  they  must  be  guided  by 
the  law;  and  if  that  be  doubtjidy  a  reference  should  be  made  for 
the  opinion  of  the  Hindoo  Law  Officer,  on  the  facU  as  found  by 
the  Court  making  the  reference. 

The  decision  of  the  Principal  Sudder  Ameen  is  annulled,  and 
the  suit  remanded  to  that  officer,  in  order  that  he  may  pass  a 
fresh  judgment,  with  advertence  to  the  foregoing  observationsv 
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The  16/A  February,  1852. 
fA.  W.  Bbgbib,! 
Pre$erU:<  S.  S.  Brown,    jJ^es. 

L  H.  B.  Harington,  Ojff'g,  Judge, 

rSpecial  appeal  from  the  decision  of  F.  P. 

Case  No.  15  of  1852.-^      BuUer,  Esq.,  Offg.  Judge  of  FwrwA^ 

L     abad,  dated  30/&  Jume,  1851. 

HuBNARAiN  Singh  and  othbrs,  (PlainHffsJ,  Appellants, 

versus 

Rajah  Singh,  (Defendant),  Respondent. 

The  decision  of  the  Judge  is  in  the  printed  volume  for  the 
month. 

A  special  appeal  was  admitted  to  try,  1st,  whether  the  suit 
is  barred  by  limitation ;  and  2nd,  whether  the  Judge  can  be 
held  to  have  adjudicated  the  pleas  of  the  parties,  and,  whether 
in  declaring  the  right  of  the  Government  in  the  property  in 
litigation,  the  Judge  has  not  transgressed  judicial  usage. 

The  Court  are  of  opinion  that  the  decision  is  open  to  the 
objections  set  forth  in  the  certificate.  They  notice  in  the  first 
place  that  the  Judge  has  not  observed  the  rule  laid  down  in  the 
Circular  Order  of  the  13th  September,  1843,  which  requires  the 
Judge  to  restrict  himself  in  the  first  instance,  to  the  individual 
point  or  points  raised  by  the  pleas  in  bar  of  jurisdiction,  '^  and, 
if  satisfied  of  the  validity  of  the  defendants  objections,  to  non- 
suit the  plaintifi*  accordingly,  without  entering  upon  the  consi- 
deration of  matters,  with  which,  as  they  cannot  be  investigated 
or  adjudicated  in  his  Court,  he  can  have  no  occasion  to  inter- 
fere.'^ In  this  case,  the  Judge,  considering  the  suit  to  be  barred 
by  the  lapse  of  time,  should  have  confined  himself  to  the  point 
which  was  raised  in  appeal,  and  should  not  have  gone  into  the 
merits. 

The  Court  do  not,  however,  concur  in  the  opinion  which  the 
Judge  has  expressed  in  regard  to  the  limitation  at  the  close  of 
his  decision.  The  exclusion  of  the  appellants  from  nudgoozaree 
possession  between  the  year  1220  Fuslee  and  the  general  Set- 
tlement cannot  be  taken  as  a  bar  to  the  suit,  without  reference* 
to  the  cause  of  their  exclusion.  The  Moonsiff  found  that  the 
appellants,  whose  names  had  been  previously  borne  on  the  books 
astalooqdars,  had  been  excluded  merely  by  reason  of  their  refusal 
to  engage,  and  the  Judge  has  not  decided  otherwise.  The  Set- 
tlement of  the  year  1220  Fuslee  having  been  continued  by 
successive  enactments  up  to  the  period  of  the  general  Settle- 
ment, the  appellants  had  no  opportunity  of  putting  forward 
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their  claim  again  until  the  latter  period^  when  they  were  refer- 
red by  the  revenue  authorities  to  the  Civil  Courts  for  the  estab- 
lishment of  their  right.  Their  present  cause  of  action  arose 
from  that  order,  and  the  suit  is  therefore  within  time. 

The  Court  further  consider  that  the  adjudication  on  the 
merits  is  defective.  The  suit  was  for  the  zenUndaree  right,  and 
it  is  no  decision  of  the  claim  to  say  that  the  appellants  acknow- 
ledge that  their  ancestors  held  as  talooqdars,  and  that  the 
rights  of  talooqdar  and  zemindar  are  quite  distinct^  unless  it 
were  also  shown  from  the  evidence  that  the  appellanti^  never 
possessed  any  zemmdaree  rights  in  the  property.  This  is  to 
assume  a  decision  of  the  point  at  issue  from  part  of  the  state- 
ment of  the  claim,  instead  of  grounding  it  on  the  proofs  adduc- 
ed by  the  parties. 

The  Judge  has  also  erred  in  declaring  the  right  of  the  Gro- 
vemment  to  the  property  in  litigation,  without  the  Government 
having  been  made  a  party  to  the  suit.  It  has  been  often  ruled 
that  Courts  are  not  to  concern  themselves  with   the  rights  of 

parties  who  are  not  before  them,  and  the 

wsTS  ^'*'^'  ^^  ^""     ^^^^  principle  has  been  extended  by  the 

No  14.  decisions  noted  in  the  margin*  to  any 

Prendenoy  Court,  10th  May,    rights  of  the  Government  that  may  be 

**^^*     No.  287.  supposed  by  the  Judge  to  be  involved 

in  the  matters  in  dispute. 
The  Court  accordingly  annul  the   decision^  and  direct    the 
demand  of  the  case  in  order  to  its  retrial  in  advertence  to  the 
foregoing  remarks. 

The  \%th  February,  1852. 

fA.  W.  Begbib,\  ,  ^ 
Pre$erU:<  S.  S.  Brown,    J^^^^ 

(^H.  B.  Harington,  Qffff.  Judge. 

r  Special  appeal  from  the  decision  of  P.  C. 
Case  No.  21  or  1852. -|       Trench,  Esq.,   Offjf.  Judge  of  Saharwir 
I     pore,  dated  28rd  July,  1851. 
GopAL  Rai,  fPlainiiff'J,  Appellant, 
versus 
Shadbebam,  (Defendant),  Respondent. 
The  decision  is  in  the  printed  volume  of  the  month. 
A  special  appeal  was  admitted  to  try,  whether,  on  the  facts 
found  in  the  case,  the  Judge^s  decision  is  correct  in  law,  t.  e., 
whether  the  plaintiff  is  not  entitled  to  a  decree. 
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The  Court  are  of  opinioki^  that  the  considerations  of  eqoit  j 
which  appear  to  have  guided  the  Judge^  cannot  be  allowed  a 
place  in  a  matter  of  positive  law.  It  has  been  enacted  by  Sec- 
tion 2,  Act  XIX.  of  1843,  "  every  deed  of  sale  or  gift  of  lands^ 
**  houses  or  other  real  property,  a  memorial  of  which  has  been 
"  or  shall  be  duly  registered  according  to  law,  shall,  provided 
''  it9  authenticity  be  established  to  the  satisfaction  of  the  Courts 
f '  invalidate  any  other  deed  of  sale  or  gift  of  the  same  property, 
"  which  may  not  have  been  registered,  and  whether  such  second 
f^  or  oiher  deed  shall  have  been  executed  prior  or  subsequent 
*'  to  the  registered  deed."  The  Judge  has  declared  the  deed  of 
sale  held  by  the  appellant  to  be  an  authentic  document,  and 
the  respondent,  whose  deed  is  dated  four  years  after  the  pro- 
mulgation of  the  Act,  cannot  be  permitted  to  plead  his  neglect 
of  its  provisions.  If  this  were  all  in  the  case,  the  appellant 
would  be  entitled  to  a  decree  in  reversal  of  the  decision  appeal- 
ed from;  but  the  respondent  has  urged,  and  the  Court  find 
•the  plea  to  be  supported  by  the  record,  that  the  suit  was  not 
brought  merely  to  obtain  a  declaration  of  superior  title 
under  a  registered  deed.  It  was  grounded  on  the  averment^ 
that  the  use  of  the  buildings  was  given  to  the  respondent  for  six 
months,  on  the  understanding  that  they  were  to  be  kept  in 
repair,  and  vacated  after  that  period,  and  the  breach  of  engage- 
ments by  the  respondent  was  made  the  cause  of  action.  The 
Moonsiff  tried  the  facts,  and  passed  a  decision  on  them  in  favor 
of  the  claim.  The  Judge,  in  reversing  the  decision,  found  as 
a  fact  that  there  was  no  proof  that  the  appellant  had  ever  been 
in  possession.  The  grounds  on  which  the  action  was  brought 
having  been  thus  disposed  of ,  there  was  no  occasion  for  the  Judge 
to  have  gone  further  in  quest  of  reasons  other  than  those 
which  entered  into  the  decision  on^  the  facts  set  forth  in  the 
plaint,  and  a  special  appeal  cannot  be 
Co^r^Xu^r^.mT*^  had  on  a  reason  which  although  bad  in 
No.  186.  law,  IS  not   necessary   to   support   the 

actual  decision.  The  Court  accordingly 
are  precluded  from  interfering  with  the  decision,  and  they  dii^ 
miss  the  appeal,  with  costs. 
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The  16th  February,  1852. 

fA.  W.  Begbie,1  ^ 
,  Pre8erU:<  S.  S.  Brown,    J 'Judges, 

L  H.  B.  Habinoton,  Offg.  Judge. 

{Special  appeal  from  the  decision  of  Mr.  J. 
Mercer,    Principal    Sudder    Ameen  of 
Purruckabad,  dated  23rd  June,  1851. 
Bhujjun  and  Atbul,  f Defendants),  Appellants, 
versus 
MussuMAT  MooLLo,  (Plaintiff),  Respondent. 
This  suit  is  for  the  redemption  of  a  mortgage  of  five  biswahs 
in  mouzah  Batoul,  executed  by  oneSookhee,  the  plaintiff^s  hiisr 
band's  brother,   and  now  held  by  the  defendants  as  sub-mort- 
gagees, by  purchase  of  the  rights  of  a  former  sub-mortgagee  at 
public  sale.     Plaintiff  put  forward  her  right  of  inheritance  from 
Sookhee,  who  died  eighteen  years  ago,   and  alleged   that  her 
right  was  acknowledged  by  the  original  mortgagee.     She  fur- 
ther stated  that  the  mouzah  had  been  lately  subjected  to   divi- 
sion, and  that  the  five  biswahs  were  recorded  on  that  occasion 
in  her  name. 

The  defendants  dediiced  their  right  from  a  common  ancestor 
of  their  own,  and  Sookhee  as  follows. 

Hant. 

I 

, J 

I  I 

Kandim.  Chandmi. 

I  I 

Munooo.  Kheong. 

I  I 


)                                      II  I 

Bnktbee.                      Sookhee,             Salaram.  Bhowannee. 

deceased  husband              deceased,  the                |  | 

of  pUintiff.                   mortgager.             Atbul,  Bhnjjiui, 

defenduit  defendant. 

They  pleaded  that,  as  heirs  of  Sookhee,  they  had  bought  up 
the  mortgage  claims  on  his  share;  that  the  plaintiff,  as  widow 
of  Bukshee,  had  no  right  of  inheritance  under  the  Hindoo  law; 
that  all  she  could  claim  was  maintenance,  and  that  she  had  led 
a  dissolute  life,  and  was  excluded  from  caste. 

The  plaintiff  replied  that  the  defendants,  in  their  character 
ms  sub-mortgagees,  were  not  in  a  position  to  resist  the  redemp- 
tion, and  that  the  claim  could  not  be  met  by  counter-allegations 
of  their  right  by  inheritance,  which  their  silence  regarding  it 
during  the  period  that  had  elapsed  since  the  death  of  Sookhee^ 
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as  well  as  the  other  circumstances^  were  sufficient  to  defeat. 
She  returned  to  her  statement  of  the  division  which  had  been 
lately  made^  and  urged  that,  if  defendants  had  any  claim  by 
Hindoo  law,  they  might  prefer  it  in  due  form. 

The  Moonsiff  did  not  think  fit  to  call  for  a  bywustah  in  the 
case.  He  decreed  the  claim,  observing  that  defendants  were 
merely  the  representatives  of  the  mortgagee.  It  was  clear,  he 
added,  that  they  were  not  the  near  relatives  of  Sookhee,  and  if 
they  considered  that  they  had  a  right  by  inheritance,  why  did 
they  place  themselves  by  their  purchase  in  the  position  of  mort- 
gagees ? 

The  Principal  Sudder  Ameen  upheld  the  decision.  JHe  dis- 
posed of  the  renewed  pleas  of  the  defendants,  appellants,  by 
observing  that  the  Moonsiff  had  overlooked  the  length  of  time 
that  had  elapsed  since  the  death  of  Sookhee,  which  was  of  itself 
sufficient  to  defeat  any  claim  advanced  by  them  as  his  heirs. 

A  special  appeal  was  admitted  to  try,  whether  the  lower 
Courts  were  competent  to  enter  upon,  and  decide  the  rights  of 
inheritance  of  the  parties  in  the  suit,  the  suit  having  l>een 
brought  for  redemption,  and  if  so,  whether  Kbywustah  should  not 
have  been  called  for  on  the  facts  set  forth  in  the  pleadings. 

The  Court  observe  that  the  respondent  grounded  her  claim  to 
redeem,  on  the  right  derived  to  her  by  inheritance  from  the 
mortgager.  The  appellants  were  not  obliged  to  relinquish 
their  mortgage  tenure  to  a- stranger,  and  they  were  in  a  poBi^* 
tion  both  as  mortgagees,  and  as  the  admitted  descendants  from 
a  common  stock  with  the  mortgager,  to  meet  the  claim  on  the 
same  ground,  and  to  put  the  respondent  to  the  proof  of  her  title. 
The  division  pleaded  by  the  respondent,  which  was  carried 
through  at  the  time  when  she  was  out  of  possession,  will  not  of 
itself  convey  a  title,  unless  it  be  supported  by  the  law  of  the 
country.  The  question  of  right,  therefore,  arose  as  the  first 
issue  in  the  case,  and  the  Courts  were  competent  to  decide  it 
before  proceeding  to  the  fact  of  the  redemption.  But  in  deter- 
mining the  right,  the  Courts  have  not  attended  to  the  law  in 
Clause  2,  Section  6,  Regulation  V.  of  1831,  which  requires  the 
Moonsiffs  to  obtain  an  exposition  of  the  Hindoo  law  in  all  cases 
of  inheritance,  where  doubts  exist,  and  the  reasons  recorded  by 
them  are  altogether  dependent  for  their  force  on  this  exposition. 
In  consideration  of  this  obvious  defect  in  the  judgments,  the 
Court  annul  them,  and  direct  the  remand  of  the  case  to  the 
Moonsiff's  Court,  in  order  that  it  may  be  retried. 
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The  16/A  February,  1852. 

TA.  W.  Bbgbie.  "1  r  j 
Preueni :  \  S.  S.  Brown,       |-M?^^ 

L  H.  B.  Harington,  Offg,  Judge. 

C  Special  appeal  from  the  decirion  of  H. 
Casi  No.  25  of  X852.    X       Unwin,  Esq.,  Offg.  Judge  of  Futieh^ 

I    pore,  dated  28M  August,  1851. 

BuLWUNT  Singh,  (Defendant),  Appellant, 

versus 

LoDEB  Singh,  hbib  op  Runjeet  Singh,   (Plaintiff'),  Respondent. 

Thb  decision  of  the  Judge  is  in  the  printed  volume  of  the 
month. 

A  special  appeal  was  admitted  to  try,  whether  the  decision  of 
the  Judge  is  not  incomplete,  in  his  having  failed  to  determine 
whether  Runjeet,  the  original  plaintiff,  was  the  legitimate  or 
adopted  son  of  Buryar,  particularly  with  reference  to  the  claim 
put  forward  by  Lodee  Singh  to  appear  in  the  suit  as  heir  of 
Runjeet. 

The  Judge  has  made  it  appear  in  his  decision  that  the  defends 
ant  had  pleaded  in  answer  to  the  plaint 

..  nil^.r'cb^ee'^,  bdJ    «f  ^^i^^'  Y^o  ^l""'^?  the  inheritance 
**  or  the  son  of  Buryar  Singh,     AS  the  SOU  of  Buryar,  that  Runjeet  was 
"  bnt    merely  his  adopted     not  the  legitimate,  but  the  adopted  son 
•*"•  of  Buryar,  and  in  the  part  of  the  judg- 

ment which  has  relation  to  the  special  appeal,  the  Judge 
observes,  '^  whether  Runjeet  was  Buryar  Singh^s  real  or  adopted 
son,  he  at  least  held  the  share,  four  annas,  which  would  devolve 
to  him  as  son,  and  proved  his  claim  by  a  regular  suit,  which 
it  must  be  presumed  would  have  been  contested  by  the  other 
sharers,  if  untenable.  The  question  of  his  heirship  may  there- 
fore be  considered  settled.'^  The  Court,  hpwever,  find  that  the  • 
abstract  of  the  pleadings,  which  has  been  embodied  in  the 
Judge's  decision,  is  in  this  respect  erroneous.  The  defendant 
did  not  plead  that  Runjeet  was  merely  the  adopted  son  of 
Buryar.  They  confined  themselves  on  this  point  to  a  simple  denial 
that  Buryar  had  a  legitimate  son,  or  that  he  had  ever  married^ 
The  doubt,  therefore,  which  the  Judge's  decision  has  thrown  on 
the  real  character  of  Runjeefs  heirship,  not  having  any 
foundation  in  the  pleadings,  might  have  been  regarded  as  sur- 
plusage, and  would  not  have  afforded  ground  for  special  appeal 
relatively  to  Runjeet  himself.  But  it  appears  that  whilst  the 
appeal  was  pending,  Runjeet  deceased,  and  Lodee  Singh,  who 
had  put  himself  forward  as  the  nephew  by  natural  relationship 
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of  Bnnjeet^  was  admitted  on  his  petition  to  succeed  to  the  pitv 
secution  of  the  suit  as  his  heir.  It  has  now  been  contended  by 
the  appellants  that  the  right  of  Lodee  Singh  to  appear  as  heir 
is  involved  in  the  precise  determination  of  character  of  Run- 
jeet's  heirship^  and  that  the  ambiguity  of  the  expressions  in  the 
Judge's  decision  not  only  invalidates  the  permission  given  to 
jjoiee  Singh  to  prosecute  the  suit^  but  opens  the  question 
whether  under  Hindoo  law  a  nephew  can  be  heir  to  one,  whO| 
by  his  adoption  into  another  family,  has  severed  himself  from 
his  natural  relations. 

The  Court  do  not  find  on  the  file  any  record  of  the  decree 
in  the  regular  suit,  .which  has  been  referred  to  by  the  Judge  as 
proving  the  heirship  of  Bunjeet,  and  which  might  have  cleared 
up  the  doubt  from  this  part  of  the  finding.  They  are  therefore 
of  opinion  that  the  defect  pleaded  materially  affects  the  com* 
pleteness  of  the  decree,  and  they  accordingly  annul  the  deci- 
sion, and  direct  the  remand  of  the  case  to  the  Judge,  who  will 
proceed  to  pass  a  fresh  judgment  in  reference  to  the  foregoing 
remarks. 

The  Court  remark  that  the  vernacular  translation  of  portions 
of  the  Judge's  decree  is  so  loose  and  faulty,  that  it  conveys  very 
imperfectly  the  meaning  of  the  original. 

■g- 

The  IQth  February,  1852. 

Present: 


iJs.  S.BBOWN,      J-^"' 
(^  H.  B.  Harington,  Offg.  Jm 


Cass  No.  29  or  1852.     ^ 


Harington,  Offg.  Judge. 

'Special  appeaifrom  ihededgion  of  Mfnd^ 
vee  Hudeeb-ooUah,  Offg.  Prindpal 
SudderAmeen  ofCawnpore,daied^XHk 
My,  1851. 

IsHREBPERSHAD  AND  DooLLEE,  fPlttifUiffsJ,  Appellants, 

versus 

BuRTAR  AND  Salikram,  f Defendants  J,  Respondents. 

This  is  a  suit  for  possession  and  registry  in  a  one-anna  share 

of  mouzah   Dharadoopore,  for  the  avoidance  of  a  deed  of  sale 

executed  by  the  defendant,  Buryar,  in  favor  of  Salikram,  and 

for  the  recovery  of  Bs.  30,  the  profits  of  one  year. 

The  suit  is  brought  under  the  preemption  clause  in  the 
wajUhool-urz  of  Settlement  which  was  executed  in  the  year  1840. 
The  terms  of  the  clause  are  as  follow :  '*  If  any  co-parcener  shall 
wish  to  transfer  his  share  by  sale  or  mortgage,  the  other 
co-parceners  in  the  same  puttee  shall  have  the  preferential  right 
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tt  tlransfer.  In  the  event  of  their  declining  it,  the  right  dhall 
vest  in  the  sharers  in  the  second  puttet.  If  they  also  decline^  ^ 
he  may  alienate  to  whomsoever  he  chooses."  The  plaintiff 
acquired  a  share  in  the  estate  by  purchase  under  the  above- 
mentioned  conditions  in  the  year  1844,  and  sues  for  the  purpose  . 
of  establishing  his  right  of  preemption  in  the  sale  of  the  share^ 
which  the  defendant,  Buryar,  who  is  a  co-parcener  in  the  second 
puUee,  had  made  to  a  stranger,  the  defendant,  Salikram. 

The  defendant,  Salikram,  replied  that  plaintiff  was  himself  a 
stranger,  and  that  the  preemption  conditions  in  the  wajib-ool-urz 
to  which  he  was  not  a  party,  could  not  be  claimed  by  him ; 
that  the  puttees  were  distinct  properties,  and  the  plaintiff,  being 
neither  an  hereditary  sharer  nor  having  any  interest  in  the 
ptUtee  of  the  seller,  had  no  foundation  for  his  claim,  which  was 
opposed  to  all  usage,  and  that  a  sale  which  had  been  affirmed 
by  a  decree  of  Court,  could  not  be  superceded  by  any  thing  in 
the  wajUhool-vrz, 

The  Moonsiff  decreed  the  claim.  He  was  of  opinion  that  it 
was  borne  out  by  the  plain  terms  of  the  ivajib-ool-urzy  which  the 
Collector  had  himself  endeavored  on  this  occasion  to  main* 
tain. 

The  Principal  Sudder  Ameen  reversed  the  decision  of  the 
Moonsiff.  He  first  observes  that,  under,  a  decision  of  this  Court 
of  the  7th  January,  1850,  the  wajid^ol-urz  has  been  declared  to 
be  a  private  agreement,  and,  consequently,  that  plaintiff,  who  came 
in  as  a  purchaser  afterwards,  cannot  claim  under  an  agreement 
to  which  he  was  no  party.  The  share  sold  belonged  to  another 
puttee.  If  the  purchaser  was  a  stranger,  so  was  plaintiff,  and  as 
the  intent  of  the  preemption  stipulation  was  to  prevent  the  intru- 
sion of  strangers,  plaintiff  had  no  right  of  preference  over  an- 
other in  the  same  position.  His  own  intrusion  under  his  pur- 
chase was  opposed  to  the  intent  of  the  contract,  and  he  could 
not  now  claim  its  advantages.  The  Principal  Sudder  Ameen 
disallowed  the  plea  that  the  plaintiff  stood  in  the  place  of  the 
original  party  to  the  agreement,  on  the  ground  that  plaintiff 
was  not  purchaser  by  public  sale,  and  that  it  did  not  follow 
that  all  the  rights  and  privileges  of  the  original  sharers  at- 
tached to  a  purchaser  by  private  transfer.  No  provision  of  this 
kind  was  made  in  the  wajUhOol-urz,  and  none  but  the  parties 
to  it  could  derive  advantage  from  its  conditions. 

A  special  appeal  was  admitted  to  try,  whether  the  Principal 
Sudder  Ameen  had  placed  a  right  construction  on  the  preemp* 
tion  clause  in  the  wajib-ooUMrz. 

The  Court  are  of  opinion  that  the  decision  of  the  Principle 
Sadder  Ameen  is  founded  on  an  erroneous  view  of  the  clause. 
It  is  not  denied  th^^  the  appellant  was  duly  admitted  under  it4 
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conditions  by  virtue  of  his  purchase^  and  the  conclusion  which 
the  Principal  Sudder  Ameen  has  drawn  from  what  he  supposes 
to  have  been  the  latent  intent  of  the  agreement^  namely^  that 
the  admission  of  the  appellant  himself  amounted  to  a  violation 
of  it^  is  not  supported  by  any  thing  in  the  pleadings.  The 
preemption  agreement  cannot  be  regarded  in  the  light  of  a 
personal  contract^  only  claimable  by^  and  binding  upon^  those 
who  were  direct  parties  to  it.  Its  stipulations^  under  this  view 
of  it^  would  expire  with  them.  It  must  rather  be  taken  in  its 
obvious  meaning  and  force^  and  be  construed  along  with  the 
other  clauses  in  the  same  document.  The  heads  of  the  pro- 
prietary community  lay  down  in  it  by  mutual  agreement,  in 
behalf  of  themselves  and  their  constituents,  certain  rules  for 
future  observance  which  are  to  be  binding  during  the  currency 
of  the  Settlement,  and  all  who  are  joined  to  their  body  after- 
wards, whether  by  inheritance  or  acquisition,  succeed  to  the 
liabilities  and  advantages  of  the  general  compact.  The  cir- 
cumstance of  the  acquisition  having  been  by  private  transfer, 
and  not  by  public  sale,  will  not  make  any  difference  in  the 
claim,  which  is  founded  on  the  plain  letter  of  the  agreement. 
It  has  been  already  ruled*  that  the  mere   fact  of  acquisition  by 

recent  purchase  will  not  affect  the  claim 
d«J'^uS'nhM*!:;.mt  to  preemption  which  is  derived  from 
No.  202.  common  usage,  and  there  is  nothing  in 

the  conditions  of  the  umjib-col-urz  to  bar 
the  operation  of  the  same  rule. 

The  Court  accordingly  reverse  the  decision  of  the  Principal 
Sudder  Ameen,  and  uphold  that  of  the  Moonsiff,  with   costs. 

-i.®.. 

ne  16ih  Fehnurry,  1852. 

Present: 


fA.  W.  Bbobib,!  .  ,  ^ 
:\  S.  S.  Brown,    j^'^^ 
L  H.  B.  Habinoton,  Offg. 


Judge. 


{Special  appeal  from  the  decitum  efC. 
R.  Tulloh,  Esq.,  Judge  of  Mirmport, 
dated  2nrf  ./Wy,  1851. 
Faqubkbchund  and  Sheonarain,  (Defendants),  AppetUmts, 

versus 
Joooooi*  Dass,  fPlairUiffJ,  Respondent. 
Thb  decision  of  the  Judge  is  in    the  printed   volume  of  the 
month. 

A  special  appeal  was  admitted  to  try,  whether  there  had  not 
been  a  defective  investigation  of  the  case;  the  Judge  in  reversing 
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the  decision  of  the  Principal  Sadder  Ameen  ha\dng  omitted  to 
notice  and  record  any  opinion  on  the  pleas  and  evidence  of  the 
defendants. 

The  Court  find  the  decision  of  the  Judge  to  be  defective  for 
the  reasons  stated  in  the  certificate.  The  suit  was  brought  on 
account  books^  and  the  balance  claimed  was  said  to  comprise  a 
small  balance  due  on  a  previously  settled  account^  and  the  ex- 

Cses  of  a  despatch  of  goodsto  Jubbulpore,  which  had  been  dis- 
sed  by  the  plaintiflT^  agreeably  to  an  order  of  the  defend- 
ants, together  with  the  amount  of  a  hoondee  drawn  by  the 
defendants  on  the  plaintiff's  firm.  The  defendants  admitted 
that  there  had  been  money  dealings  and  trade  transactions 
between  themselves  and  plaintiff,  but  they  gave  a  very  different 
statement  of  the  account;  and  in  regard  to  the  goods  despatched 
to  Jubbulpore,  they  alleged  that  the  goods  had  been  consigned 
to  the  plaintiff,  who  had  failed  to  account  for  their  price,  and 
that  a  considerable  sum  was  in  fact  due  to  them  by  plaintiff. 

Both  parties  adduced  their  proofs,  and  the  Principal  Sudder 
Ameen  dismissed  the  suit.  In  appeal,  the  Judge  observed  that 
he  saw  no  reason  to  distrust  the  depositions  of  the  appellants' 
witnesses,  and  that  the  report  of  the  Ameen  who  examined  the 
appellants'  account  books  was  favorable  to  their  correctness. 
A  decree  was  therefore  given  in  reversal  of  the  decision  of  the 
lower  Court. 

It  is  obvious  that  the  case  has  not  been  properly  decided. 
The  plea  on  the  defendants'  side  has  not  been  tried  at  all,  and 
judgment  has  been  given  without  advertence  to  paragraph  3, 
Circular  Order,  2nd  October,  1840,  issued  in  enforcement  of  the 
rules  in  Section  10,  Regulation  XXVI.  of  1814,  which  requires 
that  the  precise  points  at  issue,  and  the  grounds  on  which  the 
parties  maintained  their  several  pleas,  be  recorded  in  the  trial 
of  appeals  as  well  as  of  original  suits. 

The  Court  further  notice  that  the  Judge  has  not  recorded 
any  reasons  for  believing  the  testimony  which  the  Principal 
Sudder  Ameen  had  rejected.  It  is  not  sufiScient  for  the  ends  of 
justice  that  the  Appellate  Court  should  content  itself  with  a  bare 
declaration  of  its  belief  of  evidence,  in  opposition  to  the  opinion 
of  the  Court  below,  without  the  grounds  for  its  conclusion  being 
iassigned  in  detail. 

The  Court  accordingly  annul  the  decision,  and  remand  the 
case  for  retrial. 
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TSc  16th  February,  1852. 

{A.  W.  Begbie,\ 
S.S.Brown,    jJ^^^y 
H.  B.  HABiNGtoN,  Offg.  Judge, 


Case  No.  80  op  1852. 


^  Special  appeal  from  the  decision  of  Mofm-^ 
med  Qasim  Khan,  Principal  Sudder 
Ameen  of  Banda,  dated  ImI  September, 
1851. 

Thakoob,  f Defendant  J,  Appellant, 

versus 

GoviND,  (Plaintiff),  Respondent. 

This  is  a  suit  to  recover  a  balance  of  rent  for  the  year  1254  Futo 
lee,  amounting  to  Rs.8-1,  according  to  the  rate  fixed  by  the 
Settlement  ^mmatondee.  The  claim  was  resisted  by  the  defend- 
i^nt,  on  the  ground  that  his  right  to  share  in  the  privileged  or 
bhej  burar  rate  common  to  the  proprietary  community,  had  been 
determined  at  the  time  of  Settlement,  which  right,  it  was  urged^ 
was  of  force  against  any  entry  in  the  jummabundee,  and  re- 
moved defendant  from  the  class  of  common  cultivators. 
.  It  appears  that  the  plaintiff  first  obtained  a  decree  fof  the 
rent  claimed  by  him  in  a  summary  suit,  which  was  reversed  by 
the  Civil  Court,  on  the  ground  that  the  revenue  authorities 
had  exceeded  their  authority  under  Regulation  VIII.  of  1831, 
in  decreeing  more  than  the  defendant  was  proved  to  have  paid 
in  previous  years.  The  plaintiff  then  instituted  his  present  suit 
to  recover  the  rent  of  the  same  year. 

.  The  Moonsiff  dismissed  the  suit,  being  of  opinion  that  the 
claim  was  opposed  to  the  Settlement  records,  which  had  recog- 
nized the  right  of  the  defendant  to  the  privilege  of  the  bhej 
burar. 

In  appeal,  the  Principal  Sudder  Ameen  observed,  that  the 
order  of  the  Settlement  Officer  of  the  27th  October,  1843,  which 
the  defendant  had  put  forward  in  support  of  his  claim  to  the 
bhej  burar  had  been  virtually  superceded  by  the  jummabundee, 
which  had  been  duly  promulgated  on  the  occasion  of  the  revi- 
sion of  the  Settlement  in  1845.  In  the  jummabundee,  the  defend- 
ant had  been  recorded  as  a  common  cultivator,  and  as  such  he 
was  liable  to  the  payment  of  the  rate  entered  therein.  The 
revenue  authorities  in  giving  a  decree  in  the  summary  suit 
had  followed  the  jummabundee,  and  it  was  for  the  defendant  to 
have  sued  for  the  amendmeiit  of  that  document,  if  dissatisfied 
with  it.  The  evidence  is  then  entered  into,  and  the  Principal 
Sudder  Ameen,  considering  that  it  supported  the  claim,  revers- 
ed  the  decision  of  the  Moonsiff. 
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A  special  appeal  was  admitted  to  try,  whether  the  Principal 
Sndder  Ameen  had  not  contrayened  in  his  decision  the  law  in 
Clause  3,  Section  14,  Regulation  YII.  of  1822. 

The  Court  consider  that  the  decision  of  the  Principal  Sudder 
Ameen  is  opposed  to  the  law  cited,  which  rules  that  *'  the  deci- 
sions passed  by  the  Collectors  under  the  above  powers,  if  not 
altered  or  annulled  by  the  Board  or  by  Government,  shall  be 
maintained  by  the  Courts,  unless  on  investigation  in  a  regular . 
suit,  it  shall  appear  that  the  possession  held  under  such  a  deci- 
sion is  wrongful/^  The  appellant  was  formerly  admitted  to  the 
bhq  burar  right  after  due  enquiry  by  the  Settlement  OflScer  in 
1848,  and  unless  it  could  be  shown  that  the  decision  had  been 
altered  or  annulled  by  competent  authority,  the  Courts  are 
bound  to  uphold  it..  The  Settlement  record  which  has  been 
referred  to,  affords  no  evidence  of  the  revision  of  Settlement  in 
1845,  having  been  any  thing  more  than  a  financial  revision,  or 
that  any  alteration  was  intended  of  the  rights,  which  had  been 
previously  determined.  It  would  be  of  no  purpose  to  enquire  how 
an  entry,  at  variance  with  the  record  of  the  Settlement,  was 
made  in  ihejummaiundee.  The  legal  force  of  the  jummabundee 
in  its  annulment  of  the  previous  decision,  will  depend  on  the 
fact  of  whether  the  rate  of  rent  and  mode  of  payment,  for  which 
the  appellant  was  made  liable  by  it,  had  been  ''ascertained'^  and 
'*  avowed'*  by  him  as  required  by  Clause  1,  Section  9,  of  the 
same  Begulation.  This  is  not  shown  to  have  been  the  case, 
and  the  Settlement  decision  must  therefore  be  maintained. 

The  decision  of  the  Moonsiff  is  accordingly  upheld  with  rever- 
sal of  that  of  the  Principal  Sudder  Ameen,  and  with  costs. 


The  16th  February,  1851. 

B.  Habington,  Offg.  Judge. 


TA.  W.  Bbgbib,1  jj^^ 
PteeeniU  S.  S.  BaowN,    j    ^^ 
LH.  B.  Habington,  0^ 


r  Special  appeal  from  the  decision  of  Mohu- 

Casb  No.  81  or  1852.  J  ^^  Q^"^**^  **^'  Principal  Sudder 
I  Ameen  of  Banda,  dated  1st  September, 
I     1851. 

BuLLBEBAM,  (Defendant),  Appellant, 

versus 

6oBnn>,  (Plaintiff),  Respondent. 

The  particulars  of  this  case  are  precisely  similar  to  those  of 

the  case  No.  80,  disposed  of  on  this  date,  and  the  decision  is 

the  same. 
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The  16/A  February,  1852. 

PteBerU: 


L  H.  B.  Hawnoton,  Offg* 


B.  Hawnoton,  Offg,  Judge, 

{Special  appeal  from  the  decisum  ofMohumed 
Qastm  Khan,  Principal  Sudder  Ameem 
of  Banda,  dated  Ist  September,  1851. 

OoMRAO^  (Defendant J,  Appellani, 

versus 
GoBiND^   (Plaintiff),   Respondent. 
The  particulars  of  this  case  are  precisely  similar  to  those  of 
the  case  No.  30^  disposed  of  on  this  date>  and  the  decision  is 
the  same. 

^®— 

The  16/A  February,  1862. 
Present: 


tA.  W.  Beobie.I  •  J 
S.S.Brow^,    K«^«' 
H.  B.  Harington,  Offg. 


Harington,  Offg.  Judge. 

r  Special  appeal  from  the  decision  of  Mohsh 

PA^.TSTn  V\ni,\M7.J      ^^   ^^^  ^^*^'    Princ^    Sudder 
Case  No.  33  or  1852.^      ^^^^  ^j   ^^^^^   ^^^^   j^  ^^^ 

L     ber,  1851. 

GtBER,   (Defendant),  Appellant, 

versus 

GoBiND^  (Plaintiff),  Hespondent. 

The  particulars  of  this  case  are  precisely  similar  to  those  of 
the  case  No.  30^  disposed  of  on  this  date^  and  the  decision  is 
the  same. 


•^ 
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The  17 th  February,  1862. 

{A.  W.  Begbie,"!  ,  . 
S.S.Brown,    /•^'^^'> 
H.  B.  Harington,    Offg 


Offg,  Judge. 

{Special  appeal  from  the  decision  of  A, 
Lang,  Esq.,  Judge  of  Allahabad,  dated 
9th  July,  IS^l. 

Jafib  Ali  and  others,  (Defendants),  Appellants, 

versus 

Mussumat  Kuramut-oon-nissa  and  others,  (Plaintiffs), 

Respondents. 

A  SPECTAL  appeal  was  admitted  to  try,  ^^whe/her  the  Judge  has 
correctly  assumed  the  date  of  the  Foujdaree  Court's  order  as  the 
period  from  which  to  calculate  the  plaintiflFs'  dispossession.'^ 

The  Court  are  unanimous  in  ruling  that  the  Judge  has  erred 
in  assuming  the  plaintiffs'  dispossession  from  the  date  of  the 
order  passed  by  the  Criminal  Court,  on  the  5th  January,  1838, 
onder  the  provisions  of  Eegulation  XV.  of  1824.  They  observe, 
that  in  disposing  of  cases  under  that  enaclment,  the  Criminal 
Courts  were  required  to  look  simply  to  the  fact  of  possession,  and 
in  summarily  determining  that  fact,  they  created  no  new  cause 
of  action  which  could  constitute  the  ground  of  a  civil  suit 
having  for  its  object  the  reversal  of  the  order  passed  by  them. 
The  same  remark  applies  equally  to  cases  disposed  of  under  Act 
No.  IV.  of  1840,  which  has  taken  the  place  of  Regulation  XV.  of 
1824.  Moreover,  in  the  present  case,  it  appears  on  reference  to 
the  proceeding  held  by  the  Magistrate,  that  the  party,  of  whom 
the  defendant  is  the  legal  representative,  complained  against  the 
persons  represented  by  the  plaintiffs  for  attempting  to  dispossess 
him,  and  that,  after  a  summary  enquiry,  under  the  provisions  of 
the  Regulation  above  referred  to,  the  Magistrate  decided  in 
favor  of  the  possession  of  the  then  complainant,  which  he  or- 
dered should  be  maintained,  and  it  is  obvious  therefore,  that 
the  order  of  the  Magistrate  in  this  case  can  by  no  means  be 
appealed  to  as  a  proof  of  the  possession  of  the  plaintiff  at  that 
period;  on  the  contrary,  if  it  proved  any  thing,  it  would  be  an 
argument  unfavorable  to  the  plaintiff,  rather  than  otherwise,  but 
the  order  of  the  Magistrate  in  no  way  binds  the  Civil  Courts, 
and  when  the  statute  of  litfiitations  may  be  pleaded  as  a  bar 
to  the  cognizance  of  a  suit,  all  that  the  Civil  Courts  have  to  do 
is  to  determine,  irrespectively  of  the  order  of  the  Criminal 
Court,  whether  the  plaintiff  has  actually  been  dispossessed  withitt 
the  period  of  limitation. 
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The  Court  annul  the  decision  of  the  Judge,  with  a  view  to  a 
fresh  adjudication  of  the  case  by  that  officer,  in  advertence  of 
the  foregoing  observations. 


^. 


Present 


The  \7ih  February,  1852. 
LH.  B.  Harington,  Offg* 


r  Special  appeal  from  the  decision  of  Mout- 

n       XT     A€%      TOCO    J      veeMohumed  Abdool  Azeez  Khan,  Prin' 

Casi  No.  42of  1852.  ^      ^^^  Sudder  Ameenof  Ghazeepore, dated 

[^     23rd  July,  1851. 

PuRHisHua  AND  OTHERS,  (Defendants),  Appellants, 

versus 

Ram  Buksh  and  othbbs,  (Plaintiffs),  Respondents. 

The  plaintiffs  brought  their  action  to  maintain  their  posses- 
sion of  18  beegahs  18 1  biswahs  of  land,  their  hereditary  pro- 
perty.   They  state  their  descent  as  follows  : 

Nimdrmin. 

I 

i i 

Data*  Mnnsa* 


Lekraj, 


I 


^MdchiidlMt.  I  I 

Bj  anoUier  wifis  Bj  one  ii\h* 

I  .1 

I  II 

Boodhnr.  BnkCawnr.        PUIntiff. 

I  I 

Bebaree*  B«insiibte« 

defendant.  defendant. 

They  allege  that  they  shared  the  ancestral  property  with 
defendants  in  moieties,  and  that  in  a  previous  litigation  with 
defendants  regarding  the  share  of  Lekraj,  who  died  childless,  a 
moiety  was  decreed  to  them.  In  the  year  1247  Fuslee,  tiie 
defendants  dispossessed  them  from  the  land,  the  subject  of 
their  present  suit. 

The  defendants  made  answer  denying  that  plaintiffs  had  been 
dispossessed,  and  amongst  other  reasons  they  pleaded,  that 
according  to  the  genealogy  set  forth  by  the  plaintiffs  them- 
selves, plaintiffs  were  only  entitled  under  the  laws  of  inheri- 
tance to  athird. 
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The  Moonsiff  dismissed  the  suit^  being  of  opinion  that  plain- 
tiffs had  not  proved  their  dispossession,  and  that  they  had  also 
failed  to  establish  their  right  to  a  moiety. 

The  Principal  Sudder  Ameen  reversed  the  decision.  He 
considered  that  the  fact  of  the  dispossession  was  proved,  and 
in  the  determination  of  the  question  of  right  which  had  been 
put  to  issue  by  the  parties,  his  decision  in  favor  of  the  claim 
was  based  on  the  result  of  the  former  suit  between  them,  rela- 
tive to  the  share  of  Lekraj,  in  which  a  moiety  had  been  decreed 
to  the  plaintiffs. 

A  special  appeal  was  admitted  to  try,  whether  the  decision 
of  the  Principal  Sudder  Ameen  was  not  at  variance  with  the 
Hindoo  law  on  the  subject  laid  down  in  the  precedent  of  the 
27th  June,  1844,  vol.  II.   Sudder  Dewanny  Adawlut  Reports, 
and  whether  the  Principal   Sudder  Ameen  should  not  have 
obtained  an    exposition  of  the  law    from  the    Hindoo    law 
ofBcer,  as  directed  in  Clause  2,  Section  6,  BegulationV.  of  1881. 
The  main  issue  between  the  parties  in  this  case  is  confined 
to  the  question  of,  whether   the   sons   of  Munsa,  by  different 
mothers,  are  entitled  to  share />^  stvyes  ox  per  capita,  and  this 
was  a  point  of  Hindoo  law,  which,  in  the  opinion  of  the  Court, 
should  have  been  referred  by  the  Principal  Sudder  Ameen  to 
the  law  officer.    It  has  been  urged  by  the  respondents,  that 
this  point  has  been  already  adjudicated  in  the  former  suit  in 
which  the  same  parties  were  arrayed  against  each  other,  and 
the  same  pleas  were  advanced.    The  Court,  however,  do  not 
find  any  thing  in  the  result  of  the  former  suit  that  could  be 
held  to  affect  the  grounds  of  the  defence,   or  bind  the  judg- 
ment of  the  Courts  in  the  present  action.     The  property  su^ 
for  and  the  cause  of  action  are  different,  and  it  has  been  ruled 
by  the  Presidency  Court  in  their  decision  of  the  18th  December, 
1848,  No.  840,  that  Section  12,  Regulation  III.  of  1793  refers 
only  to  the  "  same  identical  suit  which  may  have  been   previ- 
ously instituted  in  another  Court  in  which  it  was  cognizable,^' 
the  condition  of  its  application  being  ''  that  the  parties,  the 
property  sued  for,  and  the  ground  of  action   shall  be  oue  and 
the  same.''    This  rule  in  the  decision   referred  to   was  applied 
to  the  objection  raised  by  the  defendants  in  bar  of  the  suit,  but 
it  is  equally  of  force  against  the  respondents'  plea  in  the 
present  case.     There  has  not  been  any  dispute  about  the  genea- 
logy in  either  case,  and  although  the   same  point  of  law  was 
raised  before,,  the  law  officer  was  not  caUed  upon  for  his 
opinion  on  it,  nor  was  it  even  adverted  to  in  the  judgment 
which  was  given  on  totally  distinct   grounds.     The  former 
decision  will  not  therefore  exempt  the  Courts  from  the  course 
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prescribed  by  law  in  ail  questions  of  inheritance  admitting   of 
doubt. 

The  decision  is  accordingly  annulled,  and  the  case  will  be 
remanded  to  the  Principal  Sadder  Ameen,  who  will  replace  it 
on  his  file,  and  proceed  to  a  re-trial  in  conformity  with  the  pre- 
ceding remark. 

The2:&rdFehruaTy,  1852. 
Present 


{A.  W.  Bbobib,"!  r  J 
S.  S.  Brown,  '  ^^^'^^ 
H.  B.  Harinoton,  ilffg. 


B.  Harinoton,  i)jgrg.  Judge. 

{Special  appeal  from  the  decision  of  G. 
Blunt,  Esq.,  Judge  oj  AUygurh,  daUd 
23rd  May,  1851. 

Choonnbe  Lall  ANDRoopcH(jND,/^2%itn/»^^,  Appellants, 

versus 

PiRTHBE  Singh  andBhoop  Singh,  (Defendants),  Respondents, 

The  decision  of  the  Judge  is  in  the  printed  volume  of  the 
month. 

A  special  appeal  was  admitted  to  try,  whether  the  Judge  was 
right  in  refusing  to  entertain  the  suit  in  his  Court,  on  the 
ground  of  want  of  jurisdiction. 

The  appellants'  arguments  are  reducible  to  three  heads.  They 
plead  that  no  demur  was  made  to  the  jurisdiction  in  the  Court 
of  first  instance ;  that  the  real  object  of  their  suit  was  to  bring 
the  property  to  sale  in  satisfaction  of  their  claims;  and  that  it 
had  been  rightly  instituted  in  the  Allygurh  district,  where  the 
property  was  situated.  Further,  that  they  do  not  seek  to  set 
aside  the  alleged  collusiye  decree  obtained  by  the  respondents 
in  the  Agra  Court,  and  that  they  had  no  further  interest  in 
that  decree  than  to  prevent  it  from  interfering  with  the  realisa- 
tion of  their  own  claims  against  the  property. 

The  first  objection  cannot  be  maintained.  The  Courts  are 
competent,  and  are  required  to  take  cognizance  of  pleas  in  bar 
of  jurisdiction  that  may  be  advanced  in  the  Appellate  Court. 
The  objection  was  duly  urged  in  appeal,  and  the  Judge  was 
bound  to  see  that  the  rules  which  enforce  uniformity  of  pro- 
cedure were  rightly  observed. 

The  appellants'  argument  under  the  second  head  must  also 
be  overruled.  The  Court  admit  that  if  this  object  of  the  suit 
can  be  gathered  from  the  plaint,  any  loose  or  defective  wording 
will  not  be  sufficient  in  itself  to  justify  a  nonsuit,   but  the 
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pleadings  in  the  lower  Courts  do  not  bear  out  the  appellants' 
assertion.  The  object  of  the  suit  is  repeatedly  declared  to  be 
to  suspend  the  operation  of  the  decree  of  the  Agra  Court  until 
the  appellants'  decrees  were  satisfied^  and  that  this  was  the 
real  intent  of  the  appellants  is  evident  from  the  suit  itself.  The 
mortgage  lien  declared  by  the  Agra  Court  to  attach  to  the 
property,  which  had  been  advertised  for  sale  by  the  appellants, 
might  defeat  their  object  in  bringing  it  to  sale ;  but  it  imposed 
no  obstacle  on  ihe  sale  in  process  of  execution  so  as  to  render 
it  necessary  for  them  to  sue  for  its  removal.  The  appellants 
do  not  allege  that  any  claim  was  advanced  by  the  respondents, 
under  the  Agra  decree,  to  the  property  after  its  advertisement 
for  sale,  which  would  have  required  an  investigation  by  the 
proper  judicial  authority  of  the  district  in  which  the  property 
was  situated.  If  such  had  been  the  case,  a  questioi^  might 
have  arisen,  whether,  the  respondents,  by  preferring  their  claim 
in  the  AUygurh  Court  had  not  afforded  a  cause  of  action  against 
themselves,  which  would  have  brought  the  present  suit  within 
the  jurisdiction  of  that  Court.  It  is,  on  the  contrary,  clear  from 
the  statements  in  the  pleadings,  that  the  appellants,  hearing  of 
the  decree  of  the  Agra  Court,  instituted  the  suit  as  a  precau- 
tionary measure  in  order  to  prevent  their  interests  being  enda- 
maged by  it,  and  having  sued  with  this  professed  object  they 
should  have  pursued  the  regular  course  of  procedure. 

The  last  plea  of  the  appellants,  in  which  it  is  urged,  that  they 
do  not  seek  to  interfere  with  the  decree  of  the  Agra  Court  in 
as  far  as  the  parties  to  it  are  concerned,  and  that  it  is  not  in 
consequence  incumbent  on  them  to  sue  in  the  Agra  Court  for 
its  reversal,  is  obviously  opposed  to  fact.  Their  object  could 
only  be  obtained  by  a  judicial  declaration  of  the  nullity  of  a 
material  part  of  the  decree  of  that  Court,  and  this  accordingly 
has  in  effect  been  declared  by  the  decision  which  was  appealed 
to  the  Judge* 

The  Court  therefore  concur  in  holding  that  the  Judge  has 
correctly  ruled  the  point  of  jurisdiction,  and  that  the  cause  of 
action  must  be  considered  to  have  arisen  in  the  district  where 
the  alleged  collusive  decree  was  given.  To  decide  otherwise 
would  be  to  allow  to  the  Courts  in  one  district  the  power  of 
superceding  or  virtually  invalidating  the  decrees  obtained  in 
another,  and  might  lead  to  a  collision  of  jurisdictions.  The* 
course  to  be  followed  in  such  cases  has  been  indicated  in  the 
Construction  No.  1299.  '^  The  aggrieved  decreeholder  should 
be  referred  to  a  regular  suit  against  the  colluding  parties  for  all 
damages  that  he  may  have  sustained  by  their  fraudulent  pro- 
ceedings, pending  the  issue  of  which  the  whole  of  the  property 
in  quetticm  might  be  attached,  and  the  interest  of  the  decree- 


Digitized  by  VwJ 


uogle 


60 

bolder  protected/*  The  Constraction  confirms  the  view  neir 
taken^  as  it  evidently  contemplates  that  the  party  who  considers 
that  he  has  sustained  injury  by  fraudulent  collusion  through 
the  intervention  of  the  Courts  will  have  recourse  for  the  redresa 
of  his  wrong  to  the  same  tribunal. 
The  Court  accordingly  dismiss  the  appeal,  with  costs. 

—8" 

The  23rd  February,  1852. 

Pre$erU: 


{A.  W.  BSQBIX.       "1    y    . 
S.   S.   Brown;     j-^«*%^* 
H.  B.  Habington,  Offg.  J% 


Habington,  Offg.  Judge. 

especial  appeal  from  the  decision  of  Mo^ 
r»*—  TM/x  ASk^r^m  iftM  J  humed  Luteef  Khan,  Principal  Sudder 
Casi  No  48or  1862.^      ^^^^        Goruckpo^e,  dated  29th  July, 

I     1851. 

Baboo  Indubjebt  Sinqh,  (PlainHff),  Appellant, 

verms 

Baboo  Bhan  Pebtap  Singh  and  othebs^  f  Defendants  J, 
Respondents. 

This  was  a  suit  to  obtain  possession  of  certain  villages^  four  in 
number^  under  a  deed  of  conditional  sale  of  the  9th  January, 
1848^  the  mortgage  having  been  foreclosed^  and  the  sale  made 
absolute;  and  for  the  avoidance  of  the  transfer  specified^  which 
had  been  made  by  the  defendants;  also  for  the  recovery,  of 
wasildt  from  the  date  of  suit. 

The  claim  was  based  on  the  grounds  of  the  expiry  of  the 
term  allowed  by  law^  and  of  the  failure  on  the  part  of  the  mort- 
gagers to  discharge  the  fuU  amount  of  principal  and  interest 
due. 

The  Sudder  Ameen  disallowed  the  claim.  He  was  of  opinion 
that  the  equity  of  redemption  had  been  saved  by  the  payment 
of  the  full  sum  due  within  the  year  of  grace  allowed  by  the  law. 
In  appeal^  the  decision  was  upheld  by  the  Principal  Sudder 
Ameen. 

A  special  appeal  was  admitted  to  try^  whether  the  decisions 
'of  the  lower  Courts^  which  ruled  that  the  mortgage  had  not 
foreclosed,  were  good  in  law;  first,  with  regard  to  the  non-expiry 
of  the  term,  and  second,  with  regard  to  payment  in  full. 

The  Court  concur  with  the  lower  Courts  in  their  ruling  that 
the  term  had  not  expired.  The  written  notification  prescribed 
in  Section  8,  Regulation  XVIL  of  1806,  bears  an  endorsement 
of  issue,  dated  the  14th  February^   1849^  but  from,  another 
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endorsement  it  appears  that  the  tulubanah  of  the  peon  charged 
with  the  service  of  it,  was  not  deposited  until  the  15th  February. 
The  Circular  Order  of  the  9th  April,  1817,  which  was  issued  in 
explanation  of  the  Section  above  quoted,  has  ruled  that  the 
term  of  one  year  allowed  for  the  redemption  should  be  calcula* 
ted  from  the  date  of  the  actual  issue,  and  in  the  Construction 
644,  the  order  for  issue  is  directed  to  be  passed  after  the  deposit 
of  the  (Mktbanah.  The  appellant  has  not  attempted  to  show  that 
the  actual  issue  was  made  before  the  deposit,  and  in  conformi*- 
ty  with  the  precedent  of  the  19th  June,  1837,  Selected  Reports, 
die  order  of  the  14th  February  must  therefore  be  held  to  have 
been  incorrectly  and  irregularly  dated,  and  the  mortgagers  are 
entitled  to  have  the  ^^  year  from  the  date  of  the  Notification^ 
reckoned  from  the  15th  February^  1849,  to  the  15th  February, 
1850. 

In  regard,  however,  to  the  payment  in  full  within  the  period 
thus  fixed,  the  decisions  are  manifestly  wrong :  Section  7  of  the 
above  Regulation  declares  the  mortgager  entitled  to  redemption 
on  'Hhe  payment,  or  established  tender  of  the  principal  sum 
lent,  with  any  interest  due  thereupon^'  before  the  mortgage  is 
finally  foreclosed,  '^  provided  that  such  payment  or  tender  be 
clearly  proved  to  have  been  made  to  the  lender,  or  mortgagee, 
or  his  legal  representative;  or  that  the  amount  due  be  deposited, 
within  the  time  specified^  in  the  Dewanny  Adawlut  of  the  Zillah 
or  City  in  which  the  mortgaged  property  may  be  situated/^  The 
terms  of  the  law  are  strict  and  must  be  strictly  applied.  How- 
ever small  the  balance  may  be^  the  fact  of  a  balance  will  be 
sufficient  to  bar  redemption.  The  amount  of  principal  and  inter- 
est due  up  to  the  9th  February,  1849,  is  stated  in  the  notifica- 
tion to  be  Rs.  3,390,  with  interest  accruing  on  the  principal 
for  the  intermediate  period.  The  sums  deposited  in  the  Court 
by   the  mortgagers  or  their  representatives  were  as  follow; 

9th  February,  1850,      1711  15    0 

14.^1,  n;*f/.  ri868    0    0 

15th         Ditto, 550    1     0 

Total  Rs...  8750  0  0 
The  mortgagee  was  not  obliged  to  receive  the  sums  thus  deposit- 
ed on  account  until  the  whole  was  paid  in.  He  would  have 
defeated  his  own  claims  by  so  doing.  Nor  were  the  mortgagers 
or  their  representatives  entitled  to  any  interest  on  their  deposits 
until  the  demand  was  discharged  in  full,  andvdue  notice  given 
to  the  mortgagees.  But  it  appears  that  the  appellant  in  mak- 
ing out  hi«  aoooimt  has  claimed  less  than  the  law  allowed  him, 
and  has  credited  the  respondents  with  the  broken  interest  on 
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their  deposits  from  the  date  specified^a  balance  of  Bs.  2-2  being 
«till  found  to  be  due.  The  Courts^  adopting  the  appellants' 
method  of  account^  have  surmounted  this  difficulty  by  ruling 
that  the  respondents  are  entitled  to  be  credited  with  interest 
on  the  deposit  of  Bs.  1^868  from  the  9th,  instead  of  from  the 
14th  February,  and  have  found  a  small  balance  in  the  respon- 
dents' favor.  They  state  that  the  deposit  of  Rs.  1,368  is  proved 
to  have  been  tendered  to  the  Court  on  the  9th  February,  but 
that  it  could  not  be  received  on  that  day  owing  to  the  Treasury 
office  having  closed  for  the  day,  that  holidays  intervened  betweeu 
the  9th  and  14th,  and  that  the  respondents  having  lost  no 
time  in  depositing  the  amount  on  the  office  being  opened  dn 
the  14th,  the  date  of  the  deposit  of  the  sum  will  reckon  from 
the  9th  February.  The  Court  have  no  hesitation  in  overruling 
this  finding  as  contrary  to  the  law  above  cited,  which  requires 
either  an  actual  deposit  in  the  Court,  or  proof  of  a  private  tender. 
If  the  respondents  by  their  own  default  lost  their  opportunity 
on  the  9th,  they  might  still  have  tendered  payment  privately. 
The  facts  of  the  case  cannot  be  set  aside  on  such  grounds  with- 
out direct  violation  of  the  terms  of  the  enactment,  and  as  even 
under  the  lenient  application  of  the  law  claimed,  the  mortgage 
must  be  held  to  have  foreclosed,  the  Court  reverse  the  decision 
of  both  Courts,   and  decree  the  claim,  with  costs. 

The  23rd  February,  1852.  * 
fA.  W.  Begbib,T 
/Ve*e»/.J  S.  S.  Brown,    jJ^^^ 

LH.  B.  Hakinoton,  Offg.  Judge. 

r  Special  appeal  from  the  decision  of  Mohu- 

Case  No.  44  or  1852.  J      ^^  ^^  ^^^  ^T^l^.ff?^ 
]      Ameen  of  Goruckpare,  dated  26ih  July, 

I     1851. 
Debbedyal,  {Defendant J,  AppeUant, 
versus 
Jhokoo  and  Byjnath,  (Plaintiffs),  Respondents. 

This  was  a  suit  for  the  value  of  the  produce  of  certain  trees, 
and  for  the  value  of  the  produce  of  a  fishery,  and  rent  of  land, 
amounting  to  Rs.  149,  in  the  total  claim. 

The  suit  was  brought  on  the  ground  that  the  land,  the  pro- 
duce and  rent  of  which  were  claimed,  had  been  included  in  the 
share  of  the  plaintiff  in  the  course  of  a  partition  of  the  pro- 
perty, which  had  been  carried  through  in  the  year  1839. 

2  -  T 

Digitized  by  VjOOQIC 


68 

Simultaneously  with  the  institution  of  this  suit^  the  defend- 
ant brought  a  counter-suit,  as  plaintiff,  for  the  purpose  of  inva- 
lidating the  alleged  partition. 

Both  suits  came  on  for  hearing  in  appeal  before  the  Principal 
Sudder  Ameen  at  the  same  time.  The  Principal  Sudder  Ameen 
decreed  the  claim  for  the  invalidation  of  the  partition,  but  he 
upheld  the  decision  of  the  Moonsiff,  which  awarded  Bs.  58-8 
of  the  sum  claimed,  assigning  as  a  reason  that  the  division  was 
good  whilst  it  lasted,  and  that  the  defendant,  not  having  sued 
to  set  it  aside  sooner,  was  liable  to  the  claim. 

A  special  appeal  was  admitted  to  try,  whether  the  decision  of 
the  Principal  Sudder  Ameen  was  not  inconsistent  with  a  deci- 
sion passed  by  him  in  another  suit  between  the  same  parties^ 
the  Principal  Sudder  Ameen  having  by  one  decision  annulled 
the  division,  whereas  in  this  suit  the  claim  is  decreed  on  the 
ground  of  the  division. 

The  Court  consider  that  the  decision  is  vitiated  by  the  mani- 
fest inconsistency  stated  in  the  certificate.  The  partition  was 
declared  by  the  judgment  in  the  other  suit  to  have  been  an  irre- 
gular and  incomplete  one,  and  it .  was  accordingly  held  to  be 
void  and  of  no  effect  ab  iniHo.  In  annulling  the  partition,  the 
decision  destroyed  all  foundation  of  the  claim  in  the  present 
suit,  and  necessitated  its  dismissal. 

The  decisions  of  both  Courts  are  reversed,  and  the  suit  is  dis- 
missed, with  costs. 

— — «>- 

7%6  iSrd  February,  1853. 
rre$efu,^^  B.  Haeington,  Offg.  Judge. 

{Special  appeal firom  the  decision  qfJ.Lean, 
Esq.,  Judge  of  Mooradabad,  dated  Sth 
August,  1851. 

Jeskaj,  (HamtiffJ,  Appellant, 

versus 

Bamsxthai  and  Suddasookh,  (Defendants),  Respondents. 

The  decision  of  the  Judge  is  in  the  printed  volume  of  the 
month.  . 

A  special  appeal  was  admitted  to  try,  whether  the  Judge  has 
conformed  in  his  decision  to  the  requisitions  of  the  law  in  the 
Act  XII.  of  1848.  • 

The  question  proposed  in  the  certificate  was  brought  forward 
by  the  Judge,  who  admitted  the  special  appeal  as  involving  the 
proper  interpretation  and  application  of  the  Act.    The  suit  was 
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brought  for  Rs.  1^575-5^  principal  and  interest,  on  books  of 
acoount,  against  the.  defendants  as  partners  in  a  banking  firm. 
The  defendants  pleaded  in  answer,  that  they  were  not  partners, 
but  only  goomashtaa.  The  Principal  Sudder  Ameen  decided 
that  the  partnership  was  not  proved,  for  the  reasons  recorded. 
The  Judge  in  appeal,  after  summoning  the  respondent,  dispos- 
ed of  the  case  in  general  terms,  obserring,  '*  the  plaintiffs 
appeal  this  decision,  but  after  attentively  considering  the  whole 
case,  I  can  see  no  reason  for  interfering  with  it.'^ 

The  Court  are  of  opinion  that  the  decision  does  not  satisfy 
the  requirements  of  the  law,  and  that  the  case  must  be  remand- 
ed to  the  Judge  with  instructions  to  record  fully  and  distinctly 
the  grounds  of  his  decision.  The  Act  explicitly  prescribes 
'^  that  so  much  of  all  decrees  as  consists  of  the  points  to  be 
decided,  the  decision  thereon,  and  the  reaams  for  the  decision, 
and  all  injunctions  for  the  revision  of 
7Ui  nJ?'*^*^?',  . . .  .414  d^'®^  ^^  regular  suits,  and  all  orders 
tsrd  Dec'.,  I8w',  ....     8    for  reviews  of  judgmenl^^  shall  be  writ- 

«th  May,  1851, 8     ten  by  the  Judge.  A  mere  order  of  con- 

13th  May,  1851, 8     firmation  of  decision  appealed  from,  has 

been  held  by  the  Judges  of  the  Presidency  Court,  both  indivi- 
dually and  collectively,  to  be  insufficient  under  the  terms  of  the 
enactment,  and  the  opinions  delivered  on  this  subject  are  con«. 
curred  in  by  this  Court,  The  appellant  urged  numerous  rea- 
sons involving  questions  of  fact  and  commerciid  usage  against 
the  grounds  of  the  Principal  Sudder  Ameen's  decision,  and  the 
case  having  been  regularly  hciard  in  the  presence  of  both  par- 
ties, the  judgment  should  have  fulfilled  the  intent  of  the  act. 

Present:  A.  W.  Bsgbie,  Judge. 
I  concur  with  my  colleagues  in  thinking  that  in  the  present 
case  the  Judge  has  not  fulfilled  the  requirements  of  the  law. 
Had  he,  on  the  mere  perusal  of  the  record,  and  without  sum- 
moning the  respondent,  confirmed   the  decision  of  the  lower 
Court,  it  might  have  been  sufficient  for  him  to  record  an  order 
to  that  effect  in  the  very  concise  form  adopted  by  him  on  the 
present  occasion.   In  the  words  of  this 
6  ^p'rS^pion,  Court's  letter  to  the  Secretary  to  Govem- 

A.  w.  Bcgb^  ment,  under  date  2nd  June,  1849,*  (when 

and  commenting   on   the    decisions  of  the 

H.  ^~*^i'^  ,  ^  Judge  of  Jounpore), ''  the  Judgein  thus 
acting  must  be  su]^K>8ed  to  adopt  the 
reasdhing,  as  he  upholds  the  order  of  the  lower  Court.  'She 
point  to  be  decided,  the  decision  thereon,  and  die  reasons  for  the 
decision  are  recorded  in  the  judgment  of  the  lower  Court,  and 
Ibe  Judge,  fleeing  no  reason  after  perusal  of  the  record  of  the 
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original  suit  and  the  petition  of  appeal^  to  alter  the  decision 
passed^  need  not  recapitulate  in  his  judgment  the  facts  of  the 
case^  and  the  arguments  on  which  that  decision. is  founded.  It 
is  sufficient  that  the  Judge  approve  the  decision^  and  pass  order 
of  confirmation  accordingly."  But  in  the  present  case,  the 
Judge  did  not  thus  summarily  dismiss  the  appeal.  He  thought 
it  necessary  to  summon  the  respondent,  from  which  circumstance 
it  is  reasonable  to  suppose  that  he  was  not  altogether  satis- 
fied with  the  case  as  it  stood,  and  that  arguments  were  adduced 
in  the  petition  of  appeal  preferred  to  him,  which  throw  doubt 
on  the  correctness  of  the  lower  Court's  decision,  and  called  for 
refutation  before  he  could  uphold  the  decision.  Such  being  the 
case,  I  am  of  opinion  that  it  was  incumbent  on  the  Judge  to 
specify  in  his  decision  the  considerations  which  induced  him 
to  summon  the  respondent,  and  his  reasons  for  eventually  con- 
firming the  decision  of  the  lower  Court.  But  although  I  so 
far  differ  from  my  colleagues  in  their  view  of  the  law,  (which  I 
am  disposed  to  regard  as  less  comprehensive  than  they  hold  it 
to  be),  there  can  be  but  one  opinion  as  to  the  desirableness  of 
the  Zillah  Judges'  writing  their  decisions  more  at  length  than 
is  now  frequently  done,  when  the  decisions  of  the  lower  Court 
are  affirmed,  and  a  Judge  properly  regardful  of  his  reputation 
will  always  so  draw  up  his  judgments  as  to  satisfy  both  the 
parties,  and  the  public  at  large  that  he  has  carefully  considered 
the  case,  and  mastered  the  detail,— a  conclusion  not  readily 
deducible,  when  the  order  of  the  Appellate  Court  is  so 
concisely  worded  as  in  the  case  before  us.  Holding  this  opi- 
nion, I  am  not  sorry  that  my  colleagues  and  the  Presidency 
Court  consider  the  intention  of  the  law  to  be  more  general  than 
I  have  hitherto  supposed  it  to  be,  and  henceforward  the  European 
Covenanted  Judges  will  be  expected  to  regulate  their  proceed- 
ings in  conformity  with  the  opinion  of  the  majority  of  the  two 
Sudder  Courts. 


9  3 
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The  28rd  February,  1852. 

Present: 


{A.  W.  Begbie,!  ,  ' 
S.S.Brown,    /•MS'^, 
H.  B.  Harington,  Offg^ 


1 


HaringtoNj  Offg>  Judge. 

/Special  appeal  from  the  decision  of  Mohu- 
med  Hoossem  Kham,  Ptincipal  Sudder 
Ameen  of  Bareilfy,  doled  2Sih  May, 
1851. 

SiTRUBsooKH,  (PUdntijf),  AppellafU, 

versus 

MooxA  Lall,  fDefendanlJ,  Respondent. 

The  suit  was  brought  in  the  Moonsiff's  Court,  for  the  reco- 
yery  of  damages  amounting  to  Rs.  60-5-6,  sustained  in  conse- 
quence of  the  illegal  act  of  the  defendant  in  ejecting  the  plain- 
tiff from  his  field  in  1257  Fuslee. 

The  plaintiff  had  first  sued  the  defendant  summarily  in  the 
Bevenue  Court,  in  order  to  recover  possession,  and  obtained  a 
decree.  A  separate  regular  action  has  now  been  brought  for 
the  damages  arising  from  the  same  act. 

The  Moonsiff  decreed  the  suit.  In  appeal,  the  Principal  Snd- 
der  Ameen  reyersed  the  decision,  on  the  ground  that  cogni- 
zance could  not  be  had  in  the  Courts  of  a  claim,  which  had  not 
been  preferred  in  the  proper  Court,  and  at  the  proper  time. 

A  special  appeal  was  admitted  to  try,  whether  the  reason  of 
the  Principal  Sudder  Ameen  for  refusing  to  entertain  the  suit, 
was  good  in  law. 

The  Court  consider  that  the  Principal  Sudder  Ameen  has 
ruled  the  point  correctly.  The  power  of  summary  jurisdiction 
in  the  matter  of  infringement  of  rights  between  proprietors  of 
land  and  their  under-tenants, ''  with  full  costs  and  damages,* 
which  was  conferred  on  the  Civil  Courts  by  Clause  7,  Section 
82,  Regulation  XXYIII.  of  1803,  was  transferred  to  Collectors 
of  Bevenue  by  Section  4,  Regulation  VIII.  of  1831.  Summary 
redress  for  the  wrong  by  award  of  damages  could  therefore  have 
been  had  in  this  case  from  the  Collector's  Court,  and  the  appel- 
lant, by  neglecting  to  prosecute  it  there,  has  raised  a  bar  to  any 
further  litigation  in  the  regular  Civil  Courts.  The  Courts  could 
not  take  cognizance  of  a  claim  arising  from  the  same  act  of 
ejectment,  without  entering  upon  the  fact  of  the  ejectment  itself, 
and  indirectly  retrying  a  matter,  which  has  already  been  dis- 
posed of  by  a  competent  Court,  whose  decision  is  final,  subject 
to  a  regular  suit  for  its  reversal.  In  permitting  the  division  of 
claims  arising  out  of  the  same  cause  of  action,  and  their  insti- 
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I 

tution  in  different  Courts^  the  same  inconveniences  would  result 
which  have  been  provided  against  in  the  Civil  Administration 
by  the  Circular  Chrder  of  the  11th  January  1839,  and  the  Court 
are  of  opinion  that  the  spirit  of  that  Circular  is  equally  appli- 
cable to  the  judicial  procedure  of  the  revenue  authorities. 
The  appeal  is  accordingly  dismissed,  with  costs. 


The  2Srd  Februmry,  1852. 

{A.  W.  Begbib,\  ,  , 
S.  S.  Brown,    J^^^^^ 
H.  B.  Harington,  Offg,  Judge. 

r  Special  appeal  from  the  decision  of  C 
Case  No.  51  of  1852.     <      F.  Thompson,  Esq.,  Judge  of  Myn- 

L    po<nTf,  dated  30A  August,  1851. 
SuDDASOOKH,  (IHointiff),  Appellant, 
versus 
MussuMAT  Man  Kuor  and  Pershad,  (Defendants),  Respondents. 

The  decision  of  the  Judge  is  in  the  printed  volume  of  the 
month. 

A  special  appeal  was  admitted  to  determine,  whether  the 
Judge  ought  not  to  have  upheld  the  decision  of  the  lower 
Court  as  regards  Mussumat  M&n  Kuor,  who  confessed  judg- 
ment. The  certificate  was  amended  by  the  addition  of  the 
words,  "  and  who  did  not  appeal.^* 

The  exemption  of  the  defendant,  Mussumat  M&n  Kuor,  from 
liability  under  the  circumstances  stated  in  the  certifidte,  and 
confirmed  by  the  record,  is  clearly  opposed  to  judicial  practice. 

Deeimfu.  No.     '^^^  P^^^*  ^^^  }^^    ^^^^^    ^7    various 

25th  July,  1849,    •  •    83     precedents  of  this  Court  to  which  advert- 

80th  May,  1850,    ••  147    encc   should    have    been    had    by   the 

i^ir/mo;    ::227    Judge  at  the  time.     The  Judge  has  given 

his  opinion  that  the  suit  was  instituted 

at  the  instigation  of,  and  in   collusion   with,  Mussumat  M4n 

Kuor,  and  the  Court  have  already  indicated  that  the  invariable 

observance  on  such  occasions  of  the  rule  which  the  practice  of 

the  Courts  prescribes,  in  decreeing  against  the  confessing  party, 

will  afTord  a  safe  corrective  of  such  fraudulent  practices. 

The  decision  of  the  Judge  is  accordingly  amended,  and  the 
decision  of  the  Moonsitf,  as  regards  the  defendant,  Mussumat 
MAn  Kuorj  is  upheld. 
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The  23rd  February,  1852. 

Present: 


fA.  W.  Begbie.^  j  , 
J  S.  S.  BaowN,   j-^^^- 
LH.  B.  Harinoton^  Offg, 


B.  Harinoton^  Offg.  Judge. 

^Regular    appeal  from    Hie    decision  of 

i-i        XT     1/^        Tori  Qa-2te  Yar  AH  Khan,   Principal  Sud- 

Case  No.  100  op  1851.  <       j       ^  j>    r  jIj  oo^r 

x^Ao*     V.  xx/y/  ur  xc^^x.  -.^      ^^  ^meoi  o/  Jounporc,  doled  28rt 

JIfflrcA,  1851. 

ROOCHEBHEB  DoOBE^  FOR  HIMSELF  AND  AS   GUARDIAN  OF  THE  HEIRS 

OP  Ramsurn  AMD  OTHERS,  f  Defendants  J ,  Appellants, 
versus 

MUSSUMAT  SOGHRA  BeEBEE  AND  OTHERS,  HEIRS  OpBuKSH  AlI, 

(Plaintiffs),  Respondents. 

The  particulars  of  this  case  are  given  in  the  decision  of  this 
Court  of  the  19th  August,  1850.  It  was  then  remanded  with 
instructions  to  the  Principal  Sudder  Ameen  to  call  upon  the 
mortgagees  to  file  the  accounts  prescribed  in  Section  10,  Regu- 
lation XXXIV.  of  1803,  and  the  attention  of  that  oflBcer  was  at 
the  same  time  directed  to  the  annual  nikasee  papers  filed  by  the 
putwarree  in  the  Revenue  Office  as  a  valuable  test  of  their 
correctness. 

On  the  return  of  the  case,  the  Principal  Sudder  Ameen 
called  upon  the  mortgagees  for  their  accounts,  who  pleaded 
their  liability  to  produce  any,  the  reason  assigned  by  them  for 
non-observance  of  the  law  being  that  they  had  not  kept  any 
private  accounts,  and  that  the  putwarree  had  been  gained  over 
by  the  opposite  party.  The  Principal  Sudder  Ameen  upon  this 
sent  for  the  nikasee  papers  from  the  Revenue  Office,  and  pro- 
ceeded to  make  out  an  account  on  the  basis  of  those  papers, 
the  result  of  which  has  been  a  decree  for  Rs.  2,666-3-9,  in 
excess  of  the  former  decree. 

The  objections  of  the  appellants  to  the  decision  are  reduci- 
ble to  three  heads. 

They  first  urge  that  the  nikasee  papers  should  have  been  filed 
by  the  respondents,  if  they  considered  that  the  papers  sup- 
ported their  claim,  and  that  a  decree  founded  on  documenta^ 
not  produced  by  either  party  is  irregular. 

They  object  that  the  account  is  made  out  from  the  year  1236 
Fuslee,  instead  of  from  the  date  of  the  mortgage  transaction  in 
1233  Fuslee.  They  state  that  on  being  dispossessed  by  the  mort- 
gagers in  the  interval  between  1233  and  1236  Fuslee,  they 
instituted  a  suit  against  them  for  the  interestj  and  obtained  a 
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decree,  the  execution  of  which  was  directed  to  be  postponed 
until  the  settlement  of  the  accounts,  and  they  claim  either  a 
'set-off  in  the  accounts  on  this  score,  or  that  the  interest 
account  be  made  out  from  the  year  of  the  mortgage.  They 
also  plead  that  there  are  other  items  of  demand  for  decrees 
obtained  by  them  against  the  respondents  for  advances  made, 
in  order  to  save  the  property  from  sale,  for  which  a  set-off 
should  be  allowed. 

They  object  also  to  the  rates  assumed  by  the  Principal  Sud- 
der  Amcen  for  the  «eer  lands  which,  they  allege,  have  been  taken 
at  much  too  high  a  standard,  not  only  in  excess  of  what  re- 
spondents themselves  have  claimed,  but  far  above  their  quality 
and  produce ;  that  the  lands  included  in  the  seer  had  been  taken 
up  by  them  after  they  had  been  abandoned  by  the  cultivating 
assamees,  and  should  be  rated  accordingly,  and  that  there  are 
no  data  shown  for  the  quantity  of  seer  land,  or  for  the  varying 
rates  applied  to  it  in  the  account  prepared  by  the  Court. 

The  respondents  have  not  appeared. 

The  Court  are  of  opinio^  that  the  first  and  third  objections 
are  valid  ones.  Their  meaning  in  the  order  of  remand  was 
clearly  expressed.  The  Principal  Sudder  Ameen  was  directed 
to  the  revenue  records  as  a  means  of  check  on  the  accounts 
tendered,  such  a  reference  not  being  prohibited  for  the  satis- 
faction of  the  Court,  when  the  circumstances  of  the  case  show 
it  to  be  expedient  and  advisable,  but  the  order  conveyed  no 
permission  to  make  them  the  sole  basis  of  his  decree.  The 
course  taken  is  opposed  to  all  judicial  practice,  which  requires 
the  Courts  to  try  tiie  suits  as  they  are  brought  before  them  by 
the  parties. 

The  weight  of  the  second  objection  taken  by  the  appellants 
cannot  be  determined,  no  record  of  the  decision  referred  to 
having  been  filed  by  them  in  support  of  their  plea.  The  Court 
therefore  reject  it.  The  other  decrees  by  appellants'  own  show- 
ing are  unconnected  with  the  mortgage  transaction,  the  accounts 
of  which  have  been  quite  correctly  demanded  from  the  year 
1236  Fuslee,  in  which  appellants  obtained  possession. 

The  Court  observe  that,  under  the  law  in  the  Section  above 
cited,  the  mortgagee  is  required  to  deliver  in  the  accounts  of  his 
gross  receipts,  and  in  the  event  of  any  evasion  he  subjects 
himself  to  fine,  at  the  discretion  of  the  Court,  a  course  which  the 
Principal  Sudder  Ameen  would  have  done  well  to  follow  in  the 
present  instance.  The  excuse  put  forward  by  the  mortgagees 
in  explanation  of  their  default  on  this  point  is  wholly  insuffi- 
cient, advertence  being  had  to  their  lengthened  possession, 
and  as  the  onus  probandi  rests  with  them,  they  charge  them- 
selves with  the  consequences.     The  remand   was  made    in  the 
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expectation  that  better  evidence  waa  lurocurablej  and  that  th* 
appellants  would  produce  it^  which  they  hare  not  done^  and  aa 
they  have  now  left  themselves  without  any  reasonable  grounds 
of  objection  to  the  respondents' statements^  and  evidence  in  proof 
of  the  usufruct  received^  it  only  remains  to  the  Court  to  takei 
such  evidence  as  is  forthcoming  on  the  respondent's  side^ 
wUch^  if  not  the  most  satisfactory,  is  the  best  that  can  be  had. 
Tl\ere  is  no  dispute  about  the  profits  of  the  land  cultivated  by 
the  under-tenants.  The  proceeds  of  the  $eer  landj  and  the 
$ayer  produce  are  the  items,  as  set  forth  in  the  evidence,  which 
the  appellants  have  throughout  contested,  of  which  the  latter 
was  disallowed  in  the  first  judgment  of  the  lower  Court.  With 
regard  to  the  former,  the  evidence  of  the  putwarree,  and  of 
some  of  the  cultivators  of  the  village  and  neighbourhood  has 
declared  the  rates  for  which  the  quality  of  the  $eer  lands  waa 
justly  liable,  according  to  the  rates  prevalent  in  the  village. 
The  appellants  have  not  disproved  the  statementa  of  these 
witnesses,  and  the  record  affords  no  direct  means  to  question 
their  correctness.    The  evidence  must  therefore  be  admitted. 

The  Court  accordingly  modify  the  decision  of  the  lower 
Court  by  disallowing  the  increase  whi<;b  has  been  assumed  on 
the  suka$ee  papers,  and  they  decree}  the  r^du»»  or  Ba,  4i8Uj 
with  proportionate  poitfi. 
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The  \8t  March,  1852. 

Pregent: 


fJs.  S.  Brown/ j-^^^^^^^ 
LH.  B.  Harinqton^  Offg. 


Harinqton^  Offg,  Judge. 

r  Special  appeal  from  the  decision  of  H. 
Case  No.  56  op  1852.  *{       Unwin,  Esq.,  Offg.  Judge  of  Pultehpore, 
I     dated  llth  July,  1851. 

HuRSUHAi  AND  Ramsithai^  (PUmHffs),  Appellants, 

versus 
Pdhlwan  Singh^  (Defendant),  Respondent. 

The  decision  will  be  found  in  the  printed  volume. 

A  special  appeal  was  admitted  to  try  whether  the  Judge  had 
not  placed  a  wrong  construction  on  the  Regulation  XIX.  of 
1814,  and  whether  the  decision  of  the  Moonsiff,  which  dismissed 
the  case,  is  good  in  law. 

The  Court  are  of  opinion  that  the  decisions  passed  by  the 
Judge  and  Moonsiff  cannot  be  sustained.  It  is  not  denied  by 
the  defendant  that  a  partition  of  the  estate  was  duly  effected 
under  Regulation  XIX.  of  1814,  and  that  the  share,  on  which 
the  trees  stand,  fell  to  the  lot  of  the  plaintiff,  who  received 
possession  accordingly.  The  only  pleas  set  up  by  the  defend- 
ant are  that  he  has  a  right  to  the  trees,  as  the  descendant  of 
the  planter  of  them,  distinct  from  the  joint  proprietary  right  in 
the  land  which  existed  prior  to  the  partition,  and  that  his  right 
was  acknowledged  by  the  revenue  department  in  a  summary 
suit. 

The  decision  of  the  Moonsiff,  which  viewed  the  issue  of  the 
summary  suit  relative  to  the  produce  of  the  trees  as  decisive  of 
the  question  of  right,  is  obviously  incorrect.  The  revenue 
authorities  had  no  power  under  the  Regulation  VIII.  of  1831 
to  determine  the  right,  nor  was  any  asserted  by  them.  The 
decree  had  only  reference  to  the  rent  and  produce,  and  all 
enquiry  into  any  other  matters  was  expressly  waived. 

In  appeal,  the  Judge  disposed  of  the  case  on  other  grounds. 
He  was  of  opinion  that  the  claim  was  grounded  on  a  mistaken 
notion  that  the  butwarrah  created  an  ownership  in  every  tree 
within  the  areas  of  the  allotted  shares,  instead  of  simply  divid- 
ing ascertained  and  recorded  zemindctree  rights  and  liabilities 
for  revenue  purposes. 

The  Judge  appears  to  have  misapprehended  the  intent  and 
operation  of  the  Regulation,  the  object  of  which  is  to  facilitate 
the  division  of  a  joint  estate  into  separate  properties,  the  dis- 
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tribution  of  the  jumma  being  merely  a  consequence  on  such 
division.  This  is  sufficiently  indicate!  by  the  Section  4  and 
other  Sections,  and  it  follows  that  the  holder  of  a  separated 
share  under  a  regularly  completed  partition  acquires  a  full 
right  of  property  not  only  in  the  land,  but  in  all  that  is  on  the 
land  which  may  have  belonged,  either  jointly  or  individually, 
to  others  among  the  shareni  prior  to  the  partition,  those 
propferties  excepted  which  have  been  specially  provided  for  in 
the  Sections  9,  10  aild  11,  or  Irhich  may  have  b^n  reserved  by 
mutual  consent  at  the  time  of  partition.  The  Court,  therefore, 
in  reference  to  their  previous  decision  of  the  14th  July  last. 
No.  124,  are  of  opinion  that  the  reasons  founded  on  the  Regu- 
lation which  were  advanced  by  the  appellants  in  the  Judge's 
Court  are  valid>  and  that  there  was  no  occasion  for  their  adduc- 
ing any  independent  proof  of  a  right  which  the  law  of  itself 
allowed  them.  The  Court  accordingly,  overruling  the  finding 
t>n  the  first  issue,  decree  as  much  of  the  claim  as  relates  to  the 
possession  of  the  trees,  and,  annulling  the  decision  of  both 
Courtu,  remand  the  case  to  the  Moonsiff  in  order  that  the  claim 
to  the  produce  may  be  duly  determined. 


-®- 


Present 


The  9th  March,  1852. 

fA.  W.  Begbib,!  ^  , 
i  S.  S.  Brown,    jJ^^^f 
L  H.  B.  HariiIoton,  Offg. 


HariiIoton,  Offg.  Judge. 


{Special  appeal  from  the  decision  of  Doohe 
JowOa  Pershdd,  Principal  Sudder  Ameen 
cfAzhngurh,  dated  12(h  Mag,  1851. 

MirSSUMAt  NaKNA  BsBBBB,  MOtHBR  AND  GUARDIAN  OF  HBR    INf  ANT 

»0N,  Sheikh  Noor  Ali,  (PUnml^),  Appellant, 

vetfM 

SuMA-ooD-DEBN  AND  GrHURBEB>   (Defendants),  Respondents. 

Tftfe  drctimstandes  of  this  ca;6e  a^e  similar  to  those  of  ^t 
ib.'ppevLlbA  luit  No.  198  of  1851,  decided  by  the  Ck>urt  on  tiie 
ilst  Pe^mber  laist,  attid  ixiiduded  in  the  voluttie  of  printed 
decisionib  for  that  moiith. 

The  plaintiff  sued  to  recover  a  sum  of  mdney  on  account  of 
certain  purjote  dues,  ^nd  sttj^fioned  her  claite  by  A  tefetence  to 
the  fietdement  record,  iK^eording  to  Hiiich  she  eonsidcfUed  ber« 
self  entitled  to  the  dues  claimed. 
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The  Moonsiff  passed  a  decree  in  her  favour,  but  his  decision 
was  reversed  in  appeal  by  the  Principal  Sudder  Ameen. 

A  special  appeid  was  admitted  to  try,  ^^  whether  in  rejecting 
the  claim  of  the  plaintiff  to  the  dues,  which  formed  the  subject 
matter  of  dispute,  on  the  ground  that  the  levy  of  them  had 
been  prohibited  by  the  Regulations  and  orders  of  Government, 
the  IVincipal  Sudder  Ameen  had  not  contravened  Clause  1, 
Section  9,  Begulati<m  VII.  of  1822,  and  the  precedent  estab^ 
lished  by  this  ^Court  in  the  case  of  Gholam  Jeelanee  and 
others  versus  Budoneej  dated  the  31st  December,  1851,  by 
which  it  was  determined  that  cesses  or  collections  of  the  nature 
of  those  in  question  having  been  recorded  at  the  time  of 
Settlement,  and  the  Settlement  having  received  the  confirmation 
of  Government,  are  not  illegal^  but  are  of  the  class  sanctioned 
under  Clause  1,  Section  »,  Regulation  VII.  of  1822.'' 

The  Court  observe  that  the  decision  in  the  case  above  refer- 
red to,  was  passed  subsequently  to  the  date  of  the  decree 
in  the  case  now  before  them  in  special  appeal,  or  the  decision 
of  the  Principal  Sudder  Ameen  would  probaUy  have  been  dif- 
ferent, both  cases  having  been  decided  by  him  in  regular 
appeal,  and  having  reference  to  the  same  estate;  and  as  his 
decision  in  the  latter  case  is  i^bvioudy  opposed  to  the  Court's 
construction  of  the  law,  eontained  in  their  decision  c^  the 
former  suit  upon  the  g^ieral  question  of  the  legality  or  other- 
wise of  dues  of  the  nature  of  those  claimed,  ^y  reverse  the 
decision  of  the  Principal  Sudder  Ameen  in  this  case  also,  and 
remand  the  case  to  his  Court  for  re-investigation,  and  in  order 
that  he  may  pgpooeed  to  pass  a  new  decision  in  it  with  due 
regard  to  the  r«les  1^  down  for  his  guidance  in  that  con- 
Btmction. 

^-®— 


Breseni 


Tie  m  March,  1862. 

{A.  W.  Bmbm,!  ,  , 
S.  S.  Bbowh,   /•M?^. 
H.  B.  HABXNeTON,  Offg, 


HABXNeTON,  Offg.  Judge. 


CBpecki  ofpealfirom  Ae  decision  of  J.  P. 
Cass  No.  99  or  1852  J      Gailms,  Esq.,  Judge  of  Dehlie,  doied 
t     laa  August,  1«51. 

I4AIKRAM  AND  OTHERS,  (D^endatUfJ,  Appellants^ 

versus 

SoQ)^  ^D  OTHSRs,  (Plomtiffs),  Respondents. 

Tmm  paatioidaiB  of  Ae  case  are  given  in  the  volume   6i  print- 
ed decisions  for  the  month. 
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A  special  appeal  was  admitted  to  try^ ''  Ist^  whether  the  deci-^ 
sion  of  the  lower  Courts  that  the  suit  of  the  plaintiffs  is  not  bar^ 
red  by  the  Construction  No.  1129^  is  not  inconsistent  with  the 
Construction^  and  the  general  rule  contained  in  it,  and  Sndly, 
whether  in  setting  aside  a  razeenamah  duly  executed,  filed  in 
Court,  and  attested  by  the  yakeel  of  the  plaintiffs,  in  which 
the  payment  of  the  money  now  claimed  is  formally  acknow* 
ledged,  the  lower  Court  has  not  contravened  the  established 
practice  and  precedents  of  this  Court/' 

On  the  first  point,  the  Court  are  unanimously  of  opinion  that 
the  Judge  is  in  error  in  considering  the  Construction  No.  1129 
to  raise  no  bar  to  the  cognisance  of  this  suit  on  its  merits ; 
they  observe  that  the  obvious  object  and  intention  of  that 
Construction,  which  the  Judge  would  limit  in  its  application^ 
''  to  disputes  the  ground  work  of  which  at  least  existed  pre- 
vious to  the  decision,**  was  to  prevent  unnecessary  litigation 
by  requiring  that  all  matters  at  issue  between  the  parties  to 
a  suit,  and  connected  with  its  decision,  which  properly  apper- 
tained to,  and  admitted  of  satisfactory  adjustment  in  the  depart- 
ment of  execution  of  decrees,  should  be  completed  and  finally 
disposed  of  in  that  department,  and  not  constitute  the  ground 
of  a  new  action.  That  such  was  the  object  and  intention  of  the 
Construotion  in  question,  the  Court  consider  to  be  clear  from 
the  wording  of  it,  which  declares  that  ''  any  order  passed  in 
the  execution  of  a  decree  in  regard  to  any  matter  in  dispute 
between  the  parties  to  the  suit,  which  may  be  inoolved  tn  the 
decUion  cannot  be  considered  as  constituting  a  new  cause  of 
action/*  but  this  object,  the  Court  observe,  would  be  defeated, 
if^  as  in  the  instance  in  point,  a  case  having  been  struck  off 
the  file  as  finally  disposed  of,  in  consequence  of  the  presenta- 
tion by  the  decreeholder,  either  in  person  or  through  his  vakeel, 
of  a  razeenamah,  in  which  he  acknowledges  to  have  received 
the  amount  of  his  decree  in  full,  he  should  be  at  liberty  to  re- 
open the  case  by  the  institution  of  a  new  suit,  and  disavowing 
his  previous  admission,  put  the  opposite  party  to  the  proof  of 
payment,  his  own  acknowledgment  and  formally  executed 
receipt  notwithstanding.  The  view  taken  by  the  Court  of 
the  first  point  contained  in  the  certificate  of  special  appeal^ 
renders  it  unnecessary  for  them  to  enter  into  the  consi- 
deration of  the  second  point,  though  they  may  observe 
that  in  the  case  noted  in.  the  margin,*  it  was  ruled  by  the 

•  OoeliiintlUi.ikppeUuit,  ^^^^  *^^*  *  P^'^^  ^*^^8  ^^^  *   ^^^ 

wnwt  namah,  cannot  sue  to  set  it  aside  on 

Bt^wwrtBai,  Bospondait,  the  ground  that  certain  conditiona eou-^ 

Slid  Septembtr.  1844.  ^j^^^^  j^^  j^  ^^  ^^^^  y^^  f ulfiUed. 
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The  deddioii  bf  the  Judge  is  reversed,  and  thai  of  the  Sud- 
der  Ameen  of  Rohtuck,  which  dismisses  the  claim  of  the  plain- 
tiffs, is  confii^med  with  costs. 


-^ 


lU  \Uh  March,  1S52. 
Presetd:  It.  B.  Habinoton,  Offg.  Judge. 


Casi  No.  70  of  1852. 


'^Special  appeal  from  the  decision  of  Qazie 
Mohumed  Zeea-ooUah   K/uin,   Principal 

I  Sudder  Ameen  of  Goruckpore,  dated 
24tt  June,  1851. 

Shsonundun  Chowbe  and  others,  (Defendants),  AppeUanU, 

versus 
MusBUMAT  SooR/A  AND  ANOTHER,  (PlointiffsJ,  Respondents. 

A  SPECIAL  appeal  was  admitted  in  this  case  to  ttj, ''  whethet 
the  Moonsiff  having  dismissed  the  claim  of  the  plaintiffs  on  the 
gronndof  their  not  having  had  possession  of  the  shai^of  the  estate 
claimed  by  them,  within  the  period  of  limitations,  it  was  com- 
petent to  the  Appellate  Court  in  overruling  that  decision  aft 
opposed  to  the  evidence  of  possession,  to  enter  into  the  merits 
of  the  case,  and  pass  a  decree  in  the  plaintiffs'  favour,  and  whe- 
ther he  should  not  have  remanded  the  suit  for  retrial  on  its 
merits  to  the  Moonsiff's  Court,  without  offering  any  opinion 
npon  the  claim  of  the  plaintiffs  except  in  so  far  as  regarded 
the  question  of  time.'' 

Numerous  decisions  of  this  Coutt  have  prescribed  the  pro- 
per course  to  be  observed  by  an  Appellate  Court  under  the 
circumstances  set  forth  in  the  certificate,  admitting  a  special 
appeal  in  this  case;  they  point  out  that  when  the  decision  of 
the  Court  of  first  instance,  dismissing  a  claim  as  barred  by  the 
rule  of  limitations,  may,  on  appeal,  appear  to  be  opposed  to  the 
evidence,  or  otherwise  erroneous,  the  Appellate  Court  should 
confine  itself  to  recording  its  reasons  for  setting  it  aside,  and 
remand  the  case  to  the  lower  Court  for  retrial  on  the  merits; 
it  was  clearly  the  duty  of  the  Principal  Sudder  Ameen  of 
Goruckpore  to  have  followed  this  course  in  the  case  before  the 
Court,  and  1  therefore  reverse  his  decision,  and  remand  the 
case  to  his  Court,  in  order  that  in  again  disposing  of  it,  he 
may  conform  to  the  established  practice. 


u  3 
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TfienthMiur€h,lS62. 
Present:  A.  W.  Beobie^  Judge. 

r  Special  appeal  from  the  decision  of  F.  P. 
Case  No.  71  of  1852  J      Butler,  Esq.,  Offg.  Judge  of  Furruck- 
[^     abad,  dated  29th  November,  1851. 

Dhurm  Sinoh^  (Defendant),  Appellant, 

versus 

DiTLEEP  SiNOH^  (Plaintiff),  Respondetd^ 

For  the  particulars  of  this  case  see  the  printed  reports  for 
Zillah  Furruckabad,  for  the  month  in  question,  pages  170  and 
171. 

A  special  appeal  was  admitted  to  try,  '^whether  the  lower 
Courts  have  conformed  to  the  law  in  adopting  the  award  of  the 
arbitrators  as  the  ground  of  their  decision.^' 

I  am  of  opinion,  that  the  Moonsiff  and  Judge  were  not  justi- 
fied by  law  in  giving  P&rtial  effect  to  the  decision  of  the  arbi- 
trators in  this  case.  The  Judge,  without  recording  any  sepa- 
rate reasons  of  his  own,  upholds  the  decision  of  the  Moonsiff, 
and  must  be  presumed  therefore  to  acquiesce  in  the  validity 
of  the  Moonsiff^s  reasoning.  But  the  Moonsiff  is  in  error  in 
supposing  that  the  arbitrators  were  at  liberty  to  decide  the  case 
without  making  detailed  enquiries,  examining  witnesses,  &c., 
after  the  manner  of  the  Courts.  The  law  gives  no  such  license 
to  arbitrators,  but  directs  that  they  shall  ''  investigate  l^e 
matters  in  dispute  by  hearing  the  pleadings  of  the  parties  and 
examining  their  respective  witnesses  and  documents."*  In 
the  present  case  it  appears  that  certain 

*  **XXL  ^  1^1!^*^'^  witnesses,  whom  the  appellant  wished  to 
have  examined  by  the  arbitrators,  w«e 
not  summoned,  as  they  ought  to  have  been  in  accordance  withi 
tibe  law  above  referred  to.  But  the  award  of  the  arbitrators 
is  irregular  for  another  reason  also  specified  by  the  appellant. 
They  have  not  confined  themselves  to  the  adjudication  of  the 
case  referred  to  them,  but  have  proceeded  to  declare  tliat 
defendant  shall  pay  the  rent  found  by  them /or  the  future;  a  point 
quite  beside  Ihe  matter  before  them,  and  with  which  they  weie 
not  at  liberty  to  interfere,  nor  is  this  error  cured  by  the  Moon- 
Biff's  not  adopting  the  extraneous  matter  in  his  own  decision. 
In  the  case  of  Mussumat  Wajebah  Beebee,  appellant,  versus 
Seetulpershad,  respondent,  decided  on  the  26th  July  last  by 
this  Court,  it  was  held  that  the  Judge  was  not  justified  in  rest- 
ing his  decision '' iiponjMir/o/'/Ae  iirM/ro/dri'  award,  vis.,   upon 


Digitized  by 


Google 


7f 

that  part  which  referred  to  the  case  in  Court;''  and  the  Prin<» 
cipal  Sudder  Ameen  was  in  that  case  instructed  to  call  upon 
the  arbitrators  for  an  amended  award  upon  the  case  as  U  stood 
before  the  Court;  and  the  same  course  should  hare  been  taken 
by  the  Moonsiff  in  the  present  case;  be  should  have  pointed 
out  to  the  arbitrators  in  what  respects  their  proceedings  were 
faulty^  and  have  directed  them  to  reiconsider  their  award.  The 
award  of  arbitrators  may  not  be  amended  or  modified  by  the 
Courts.  It  must  either  be  acc^ted  or  rejected  altogether^  unless 
amen4#d  by  tb^  igrbitrators  themselyes. 

'^Lofiso^"**^"^  ^^  *«  "^^^^  ^f  **^®  ^*^>  ''the  Court 
is  to  pass  a  decree  conformably  to  the 
award/'* 

The  decisions  of  the  Judge  ai^d  Moonsiff  are  annulled^  and 
the  case  remanded  to  the  file  pf  the  letter  pfBlcer  for  a  fresh  adju- 
dication with  advertenpe  to  the  fonegoing  remarjsjs. 


^#— 

The  Uih  March,  1852. 
Present:  A.  W?  ^J^wiJi,  Ju4ge. 


fSpedal  appeal  from  the  decision  of  F.  P. 
Case  No.  72  of  1852. -I      BuUer,  Esq.,  Offg.  Judge  of  Furruck- 
t     abad,  dated  29th  November,  1851. 

OoMRAo  Singh,  (Defendant),  Appellant, 

persus 
DuLEBP  Singh,  (Ptainiiff),  Bespoudeni. 
See  page  171  of  the  printed  decisions  for  Zillah  Furruck- 
abad,  forthemoxith  in  question. 

This  case  is  similar  in  every  respect  to  the  preceding  one 
and  for  the  reasons  therein  given  the  decisions  of  the  Judge 
apd  Moonsiff  are  annulled,  and  the  suit  remanded  to  the  file  of 
the  MoonsiflF  for  fresh  adjudication. 
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TJie  13/A  Mardi,  1852. 
Present ;  S.  S.  BaowN^  Judge, 


{Regtdar  appeal  from  the  decision  of  Qazie 
Yar  Alt  Khan,  Principal  Sudder  Ameen 
of  Jounpore,  dated  28th  June,  1851. 

£aboo  Jooulkishore  and  othbbs^   heirs  op  Baboo  Baicruttun> 

fMaintiffsJ,  Appellants, 

versus 

MooFTEE  Beyazitt  Hoosseinand  Museeha  Beebee, 

(Defendants),  Respondents. 

This  was  a  suit  by  the  mortgagees  for  the  recoyery  of  Rs. 
7^925-10-1  i^  arrears  of  interest  due  on  a  loan  which  had  been 
secured  by  an  uaufiruchiary  mortgage  deed  of  five  villages^  dated 
the  30th  Sufur^  1237Fuslee,  under  an  account  bearing  the  signa- 
tures of  the  mortgagers.  The  plaint  set  forth  that  the  yearly 
profits  of  the  property  which  had  been  assigned  for  the  liqui- 
dation of  the  interest  of  the  debt,  had  been  greatly  reduced 
since  the  period  of  the  contract,  in  consequence  of  the  inter- 
mediate resumption  and  assessment  by  the  revenue  authorities 
of  a  portion  of  the  property,  a  deficit  having  thus  been  caused 
in  the  yearly  receipts  during  nine  years,  from  1249  to  1257 
Fuslee  to  the  amount  claimed. 

The  defendants  made  answer  to  the  plaint  separately.  They 
denied  the  justice  of  the  claim,  and  pleaded  that  a  suit  for  the 
recovery  of  the  intermediate  interest  could  not  be  sustained. 

In  the  course  of  the  suit,  the  parties  agreed  to  refer  the 
matter  to  arbitration.  Two  arbitrators  were  duly  appointed  to 
decide  their  cause  under  agreements  from  both  parties  which 
provided,  that  in  the  event  of  the  arbitrators  not  agreeing  in 
their  decision  of  the  matter  in  dispute,  an  umpire  should  be 
appointed,  and  the  award  of  the  majority  was  to  be  final. 

The  arbitrators  proceeded  to  the  investigation  accordingly, 
and  filed  separate  awards.  In  these  they  enter  at  length  into 
the  past  accounts  between  the  parties.  They  concur  in  reject- 
ing the  schedule  which  had  been  produced  by  the  plaintiffs  in 
evidence  of  their  claim,  and  are  unanimous  in  their  finding 
and  decision  on  the  several  disputed  items.  They  also  agree 
in  their  entire  rejection  of  the  claim,  but  having  found  it  neces- 
sary for  the  purpose  of  their  enquiry  to  prepare  an  account 
for  themselves  of  the  mortgage  charges  and  receipts  from  the 
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year  1238  to  the  year  1258  Puslee,  they  are  at  variance  in 
regard  to  the  period  when  credit  was  to  be  allowed  for  certain 
items^  and  disagree  in  its  method  of  preparation^  one  arbitra- 
tor in  the  account  prepared  by  hira  finding  a  balance  of  Rs. 
8^313-6-3^  at  the  close  of  the  period  to  be  still  due  to  the 
plaintiffs,  and  the  other  arbitrators'  account  showing  a  net 
balance  of  only  Rs.  1,746-14-6. 

The  Principal  Sudder  Ameen  overruled  the  objections  of  the 
plaintiffs,  and  upheld  the  award.  He  was  of  opinion  that  the 
difference  of  the  arbitrators  on  matters  which  did  not  strictly 
come  within  the  scope  of  their  authority,  did  not  affect  the 
entierty  of  their  award  on  the  point  submitted  to  them.  The 
suit  was  accordingly  dismissed. 

The  reasons  in  appeal  are  necessarily  restricted  to  a  single 
point.  The  appellants  contend  that  the  difference  is  a  material 
one,  and  intimately  connected  with  the  claim,  that  the  sepa- 
rate awards  cannot  be  accepted  as  an  unanimous  finding,  and 
that  under  the  terms  of  the  agreements  an  umpire  should  have 
been  appointed. 

The  validity  of  the  award  under  the  circumstances  set  forth 
is  the  only  point  for  the  consideration  of  the  Court.  On  an 
examination  of  the  account  in  the  plaint,  and  the  accounts 
prepared  severally  by  the  arbitrators,  it  appears  that  in  the 
first  yeas  of  the  period  included  in  the  present  suit,  viz.,  1249 
!Fuslee,  the  amount  of  the  outstanding  debt  is  set  down  by  the 
plaintiffs  at  the  sum  of  Rs.  14,396,  on  which  the  deficit  of  the 
interest  claimed  is  calculated;  w&ereas  the  arbitrators  severally 
fix  the  amount  then  outstanding  atRs.  5,007  and  Rs.  6,881.  The 
difference  in  the  amount  of  the  net  balance  between  the  two 
accounts  in  the  last  year,  1257  Fuslee,  has  been  owing  to  the 
method  pursued  by  each  arbitrator  in  making  up  his  account, 
and  to  the  period  at  which  certain  items  are  brought  to  credit. 
In  regard,  however,  to  the  matter  of  the  suit,  the  finding  of 
both  is  clear  and  consentient  in  the  rejection  of  the  claim,  both 
accounts  showing  that  there  was  no  deficit  of  interest  as  alleg- 
ed during  the  period  in  question.  The  functions  of  the  arbi- 
trators therefore  ceased  with  their  finding  on  the  claim,  and 
nothing  remained  that  could  be  laid  before  an  umpire.  Being 
of  opinion  that  the  reasons  of  the  appellant  are  of  no  force,  I 
uphold  the  decision  of  the  lower  Court,  with  costs. 
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The  Ibth  March,  1852. 

fA.  W.  Bbobie.1  t  j  ^^ 
2Ve.fn/Js.S.  Brown,    /^«*^^' 

L  H.  B.  Ha&inoton,  Offjsf.  Judge. 

especial  appeal  from  the  deemon  of  C. 
Cabi  No.  38  or  1852.     <      C.  Jackson,  Efq.,  Judge  of  Meerui, 

I     dated  29th  July,  1851. 
HuBsuHAi,  {PiainHffJ,  AppeUamt, 
versus 
RosHUN  AND  GrowKA,  f Defendants  J,  Respondents. 

Tie  decision  of  the  Judge  will  be  found  in  the  printed  deci- 
sions of  the  month. 

A  special  appeal  was  admitted  to  try  whether  the  Judge  had 
not  acted  contrary  to  judicial  usage,  wd  the  Circular  O^der  of 
the  16th  April,  1841,  in  reversing  a  deci9ion  passed  ew  parte 
without  the  appellant's  having  established  that  the  usual  forms 
of  law  had  not  been  observed  by  the  lower  Court,  and  without 
the  assignment  of  special  reasons  for  the  admission  of  the 
appeal.  Also,  whether  in  the  event  of  the  Judge  deeming  the 
appeal  to  be  admissible,  the  case  should  not  have  been  remand- 
ed to  the  lower  Court. 

The  Court  observe  that,  under  the  Circular  Order  referred 
to,  the  defaulting  party  must  adduce  some  proof  that  doe 
notice  was  not  served  upon  him  by  the  Court  of  original  juris- 
diction, before  he  can  claim  to  be  heard  in  appeal,  and  that  the 
reasons  for  admitting  the  appeal  should  be  distinctly  recorded. 
If  the  party  justifies  the  default,  and  shows  that  it  arose  from 
no  negligence  of  his  own,  the  Appellate  Court  is  not  competent 
to  assume  original  jurisdiction  in  the  case  by  entering  on  the 
merits,  but  is  required  to  remand  it  to  the  lower  Court  for 
retrial.  The  decision  being  vitiated  by  the  defects  noticed  is 
annuUed,  smd  the  case  is  remanded  to  the  Judge  with  instruc- 
tions to  dispose  of  it  in  conformity  with  established  us^ge. 
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7%eim  March,  1852. 

S.S.Brown,    |-^***^^' 

H.  B.  Harington,  Offf.  Judge. 

{Special  appeal  flrom  the  decuion  of  8. 
Pra»er,  Esq.,  Judge  of  Bareilly,  dated 
2%nd  Mag,  1851. 

Mr.  J.  Donald,  (Defendant),  AjppeUant, 

versus 

Lalla  Peetum  Bai,  (PlainHffJ,  Respondent. 

Thb  decision  will  be  found  in  the  printed  volume  of  the 
month. 

The  suit  was  brought  by  the  plaintiff,  who  holds  a  moiety  of 
mouzah  XJmbiapore,  as  part  owner  and  part  mortgagee,  for 
possession  of  seven  beegahs,  two  biswahs  and  ten  biswansees 
of  land,  which  had  been  appropriated  by  the  defendant,  who 
also  holds  a  quarter  share  in  the  same  estate,  as  building 
ground  in  the  construction  of  a  gunje.  The  tenure  is  declared 
to  be  '^  imperfect  puiteedaree/'  and  of  the  seven  beegahs,  two 
biswahs  and  ten  biswansees,  the  Nos.  559  and  569,  comprising 
two  beegahs  one  biswah,  are  claimed  as  belonging  in  severalty 
to  the  plaintiff's  |w//«e.  A  moiety  of  the  remaining  Nos.  563, 
568  and  570,  comprising  five  beegahs,  one  biswah  and  ten 
biswansees  is  claimed  as  forming  part  of  the  land  held  by  the 
proprietors  of  the  estate  in  common,  the  plaintiff  as  holder  of  a 
moiety  of  the  estate  asserting  his  right  to  a  proportionate  share 
of  the  common  land,  on   which  the  gunje  hiid  been  built. 

The  Moonsiff  decreed  the  claim.  In  appeal,  the  Judge  upheld 
the  decision  with  certain  modifications,  and  awarded  full  pos- 
session of  the  Nos.  559  and  569,  and  a  moiety  of  the  rights 
and  interests  in  the  ten  beegahs  three  biswahs  of  the  common 
land  comprised  in  the  Nos.   563,  568  and  570. 

A  special  appeal  was  admitted  to  try,  1st,  whcihcr  a  suit 
for  the  separate  possession  of  land  in  the  joint  undivided  por- 
tion of  an  imperfect  putieedaree  property  can  be  sustained; 
2ndly,  whether  plaintiff,  as  part  mortgagee,  is  in  a  position 
to  sue  for  separate  possession  consistently  with  the  decision 
of  this  Court  of  the  8th  February,  1847,  No.  1»8;  3rdly, 
whether  Uie  decision  of  Hke  Judge,  which  decrees  the  ''  rights 
amd  interests,''  is  not  at  variance  with  the  daim. 
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The  Court  find  that  although  the  first  point  was  urged  hy 
the  defendant  in  his  reasons  of  appeal  in  the  Judge's  Courts 
the  objection  has  not  been  noticed  in  the  decision^  and  they 
are  therefore  constrained  to  annul  it,  and  to  remand  the  case. 
The  return  of  the  proceedings  will  afford  the  Judge  the  oppor- 
tunity of  reconsidering  the  case  with  reference  to  the  defini- 
tion or  the  character  of  ^'  imperfect  putteedaree^  tenures  con- 
tained in  this  Court's  Circular  instructions  of  the  8rd  August, 
1847,  No.  1055,  and  its  bearing  on  the  portion  of  the  claim  in 
the  Nos.  563,  568  and  570,  to  which  the  objection  was  taken. 
The  Judge's  attention  will  also  be  drawn  to  the  obvious  defect 
in  the  decree  which  has  been  noticed  under  the  third  head  in 
the  certificate,  and  in  passing  a  fresh  decision  he  should  be 
careful  that  the  decretal  part  of  it  be  in  accordance  with  the 
claim,  and  free  from  all   indistinctness. 

I%e  15tt  Mio-ch,  1852. 


TA.  W.  Begbib,T 
;-|  S.  S.  Brown,    J*^ 

[^H.  B,  HARINaTON, 


Present  :\  S.  S.  Brown,    J-M?*** 

Harinoton,  Offg.  Judge. 


r  Special  appeal  from  the  decitian  of  R.  J. 
Casb  No.  61  of  1852.  J       Tayler,  Esq,,  Judge  of  Jounpore,   dated 
I     Sth  September,  1851. 

BavQUT  Singh  and  others,  fPlamtiffsJ,  Appellants, 

versus 

JuDBEBR  Singh  and  others,  (Defendants),  Respondents. 

Thb  decision  is  in  the  printed  volume  of  the  month. 

A  special  appeal  was  admitt  ed  to  try  whether  the  decision 
of  the  Judge  is  not  incomplete  in  his  having  reversed  the  deci- 
sion of  the  Principal  Sudder  Ameen  without  a  full  statement 
and  consideration  of  the  reasons  on  which  it  was  grounded, 
and  in  his  omitting  to  determine  the  period  of  the  plaintiffs' 
dispossession,  with  reference  to  the  oral,  as  well  as  to  the  docu- 
mentary evidence  adduced  by  them. 

The  particulars  of  this  case  have  been  already  recorded  in  the 
order  of  remand  passed  by  the  Court  on  the  16tli  September, 
1850,  No.  77 ',  on  the  return  of  the  case  to  the  original  Court, 
the  Principal  Sudder  Ameen,  after  some  further  investigation, 
decreed  the  claim.  He  was  of  opinion  that  the  plaintiffs,  who 
were  the  sons  of  Buhadoor  Singh,  and  the  brothers  of  Sheojore 
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Singli^  whose  rights  and  interests  had  been  purchased  by  the 
defendant^  were  entitled  by  right  of  inheritance  to  an  equal 
share  with  Sheojore  Singh  in  the  property^  and  that  the  fact 
of  their  possession  jointly  with  Sheojore  Singh  was  established 
by  the  documentary  and  oral  evidence  in  the  case.  He  fur- 
ther observed  that  there  was  proof  of  the  father^  Buhadoor 
Singh^  having  demised  within  the  period  of  twelve  years  from 
the  date  of  suit^  and  that  the  plaintiffs'  claim  to  their  shares 
in  the  property  was  consequently  valid  against  the  defendants^ 
who  had  acquired  by  purchase  the  rights  and  interests  of  Sheo- 
jore Singh  alone^  and  who  stood  in  the  place  of  their  elder 
brother^  whether  intermediate  possession  had  been  held  by 
them  or  no. 

These  reasons  were  not  noticed  by  the  Judge  in  appeal.  The 
decision  was  reversed  on  the  ground  of  the  claim  being  defi- 
cient in  written  documents^  and  no  opinion  was  recorded  on 
the  disputed  fact  of  the  date  of  Buhadoor  Singh's  demise^  or 
on  the  right  of  the  plaintiffs^  which  had  been  deduced  there- 
from by  the  Principal  Sudder  Ameen^  or  their  oral  evidence. 

The  Court  observe  that  the  Judge  has  omitted  to  record  the 
precise  points  at  issue  in  the  case^  and  the  grounds  .  on  which 
the  parties  maintain  their  several  pleas^  as  required  in  Section 
10,  Begulation  XXVI.  of  1814,  and  paragraph  8  of  the  Circular 
Order  of  the  2nd  October,  1840,  and  that  it  was  moreover 
incumbent  on  the  Judge,  with  advertence  to  the  provisions  of 
Act  XII.  of  1843,  to  state  fully  and  distinctly  his  reasons  for 
dissenting  from  the  several  grounds  of  the  judgment  of  the 
lower  Court.  When  both  the  oral  and  documentary  evidence 
are  adduced  by  parties  to  a  suit,  it  is  further  necessary,  for  the 
completeness  of  the  decision,  that  both  should  be  noticed  and 
disposed  of.  The  decision  being  defective  for  the  reasons 
stated  in  the  certificate,  the  Court  annul  it,  and  direct  the 
remand  of  the  case  to  the  Judge,  with  instructions  to  replace 
it  on  his  file,  and  dispose  of  it  in  a  manner  conformable  to 
justice  and  the  Regulations. 
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7%«  16th  March,  1852. 


iVM«»/.-{  S.  S.  Beown,    J       " 

B.  HabinotoNj  Offg.  Judge. 


IH. 


C  Special  appeal  from  the  decision  of  F.  P. 
Case  No.  63  of  1852. -|      BuUer,  Esq.,  Offg.  Judge  of  Furruek- 
I     abadj  dated  23rd  July,  1851. 

BiTLDEOPERSHAD,  (Plaintiff),  Appellant, 

versus 

Chtnsookh^   (Defendant),  Respondent, 

The  decision  is  in  the  printed  volume  of  the  month. 

A  special  appeal  was  admitted  to  try  whether  the  Judge  was 
competent  to  interfere  with  and  restrict  the  operation  of  the 
decree  passed  by  the  Principal  Sudder  Ameen  in  another  suit. 

The  Court  are  of  opinion  that  the  decision  is  erroneous  on 
the  point  noted  in  the  certificate.  The  action  having  be«i 
brought  for  the  recovery  of  a  share  of  the  costs  due  from 
defendant^  who  was  a  co-defendant  with  tiie  plaintiff  in  a  fcHr- 
mer  suit^  in  which  the  costs^  although  charged  to  all  jointly, 
were  realised  from  tiie  plaintiff  alone,  it  lay  within  the  pro- 
vince of  the  Courts  to  determine  liie  quota  justly  payable  by  ihe 
defendant,  but  the  Judge  was  not  empowered  to  plaee  a  c(m- 
struction  of  his  own  on  what  was  supposed  to  be  the  intention 
of  the  Principal  Sudder  Ame^i  in  the  decree  out  of  which  tiie 
suit  arose,  and  to  exempt  the  defendant  from  the  (»der  of  pay- 
ment qS.  costs  contained  therein.  The  general  principle  which 
prohibits  a  Civil  Court  from  interfering  with  the  decree  of  any 
other  Civil  Court,  is  fully  applicable  to  this  case,  and  the  Court 
Accordingly  reverse  the  decision  of  the  Judge,  and  uphold  that 
ef  ^%  Moonsiffj  with  costs. 
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JJte  16/A  March^  1852. 

{A.  W.  Begbie,\  jl,j^^. 
S.  S.  Brown,  J''^''' 
H.  B.  Harinoton,  Offg,  Judge. 

{Special  appeal  from  the  decision  of  J.  P. 
Gubbins,  Esq.,  Judge  of  Dehlie,  dated 
Wth  November,  1851. 

JoTBAAM^  (Defendant),  Appellant, 

versus 

RuTHNA,   (FlnkKtiff),  Respondent, 

The  decision  will  be  found  in  the  printed  volume  of  the 
month. 

A  special  appeal  was  admitted  to  try,  whether,  when  the 
Judge  had  determined  that  llie  written  obUgation  for  the  pay- 
ment of  money  on  which  the  suit  had  been  brought,  was  not 
admissible,  he  was  competent  under  the  Construction  No.  3S5, 
and  the  Circular  Order  x>f  the  7th  January,  184^,  to  proceed  to 
the  decision  of  the  case  on  the  remaining  evidence. 

In  this  case  the  entrf  of  the  obligation  in  the  form  of  a  bond 
in  an  account  book  is  put  fbrtii  in  the  plaint  as  the  cause  of 
action,  and  under  the  Construction  referred  to,  and  the  Article 
YII.,  Schedule  A,  Begulation  X.  of  1829,  such  a  document 
must  bear  the  stao^  prescribed  for  instruments  of  the  like 
nature.  An  objection  to  the  informality  of  the  document  wa» 
duly  taken  on  appeal,  which  was  allowed  to  be  correct  by  the 
Judge,  who,  however,  proceeded  to  determine  whether  the 
remaining  evidence  adduced  by  the  plaintiff,  respondent,  was  suf^ 
ficient  to  establish  the  daim,  independently  of  the  document, 
and  decided  tiiat  it  was  mk 

The  Court  are  of  opmion  that  this  decision  cannot  be  main-' 
iained.  It  was  incumbent  tm  the  plaintiff,  before  coming  into 
Court,  to  see  ihat  the  document  on  whidi  he  sued  bore  the 
stamp  pteeiMbed  by  law.  If  mi  objection  being  taken  im  the 
ctmne  of  a  wit  to  tine  informality  of  the  deed  produced  in  evi- 
dence of  the  claim,  the  plaintiff  wet^  permitted  l^  the  Courts 
to  demand  %  judgment  t>n  the  o^er  endence,  irrespectiTe  of  die 
written  instrum^ent,  the  stamp  law  would  become  virtually  a 
nullity.  The  Court  accordingly  annul  the  decisions  X)i  haflk 
Mie  lower  Courts,  and  direct  tbe  restoration  of  the  case  to  its 
original  number  im.  the  41e,  in  order  that  tlie  MDonsiff  vtay 
exercise  his  discntidn  in  regitfd  to  granting  cft  not  ^vantksg 
the  plaintiff  an  opportunity  of  remedying  the  defect  in  the 
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mode  laid  down  in  the  rules  of  the  Circular  Order  of  the  7th 
January^  1842. 

The  16/&  March,  1852. 
Present :  S.  S.  Brown^  Judge. 

{Regular  appeal  from  the  decision  of  /.  P. 
GubUns,  Esq.,  Judge  of  Dehlie,  dated 
Uth  September,  1851. 

Mikza'^Jan^  (Defendant),  Appellant, 

versus 

Murium  Beguh^   (PUAntiff),  Respondent. 

The  decision  appealed  from  is  in  the  pointed  volume  of  the 
month. 

The  plaintiff  is  suitor  against  her  brother^  the  defendant, 
for  her  legal  share  in  real  property  of  the  value  of  Rs.  4,852, 
which,  it  is  alleged,  was  made  over  by  the  father  oft  the  parties 
in  gift  in  lieu  of  dower  to  their  mother,  who  enjoyed  it  until 
her  demise  eight  or  nine  years  ago.  The  claim  was  met  by  an 
allegation  6n  the  defendant's  side  that  the  property  had  been 
devised  to  him  by  his  father  under  a  will,  on  surrender  by  hit 
mother  of  her  dower  claim,  and  that  he  had  had  full  possession 
beyond  the  period  of  limitation.  The  issues  on  the  limitation 
law  and  the  merits  which  arose  from  the  pleadings,  were  decided 
by  the  Judge  in  the  plaintiff's  favour,  and  a  decree  was  given. 

The  appellant  contests  the  conclusions  from  the  evidence 
arrived  at  by  the  Judge.  He  asserts  his  continued  and'  sole 
possession  for  more  than  twelve  years  from  the  date  of  suit, 
and  refers  to  his  evidence  in  support  of  his  statements,  parti- 
cularly that  of  Narain  Dass,  an  old  family  servant,  and  of  the 
rent-paying  occupants  of  the  shops  and  houses.  He  also  insists 
on  the  evidence  of  certain  witnesses  to  the  execution  of  the 
will,  and  to  his  mother's  relinquishment  of  her  dower,  and  on 
the  fact  of  a  transfer  of  a  small  part  of  the  property  having  been 
effected  by  private  sale  under  deeds  in  his  own  name  ten  years 
ago,  one  of  which  had  been  witnessed  by  one  of  his  sisters' 
husbands.  These  transfers  were  made  in  his  mother's  life- time, 
and  it  is  urged  that  an  objection  would  certainly  have  been 
raised  to  them  by  her  or  others  of  the  family,  if  the  plaintiff's 
statement  were  true.  He  further  pleads  that  the  grounds  of 
usage  and  probability,  which  have  been  assumed  in  the  deci- 
sion, are  more  favourable  to  his  side  of  the  case,  than  to  respon* 
dent's  claim. 
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/' '  The  respondent  answers  by  pleading  the  improbability  of 
the  alleged  conveyance  of  the  property  by  will  to  a  yonngei^ 
•on,  to  the  exclusion  of  the  other  members  of  the  family, 
acnd  the  illegality,  under  the  Mohumedan  law,  of  such  a  trans-* 
fer  if  made.  It  is  farther  pleaded  that  the  execution  of  the 
deed  of  gift  in  favour  of  her  mother  is  proved  by  the  witnesses, 
together  with  her  management  and  control  of  the  property  np  to 
the  time  of  her  decease.  With  regard  to  the  sale  deeds,  it  is 
pleaded  that  the  property  is  declared  in  the  documents  to  be 
the  mherUance  of  the  seller,  no  mention  being  made  of  his 
title  by  bequest.  In  explanation  of  the  circumstance  of  the 
lleeds  having  been  drawn  out  in  the  appellant's  name,  respond- 
ent states  that  his  name  was  entered  in  them  as  the  only  male 
irepresentative  of  the  family,  bat  that  the  sale  was  made  by  her 
mother,  and  the  price  was  received  by  her. 
•  Neither  party  have  been  able  to  produce  the  deed  of  gift, 
er  the  will  pleaded  by  them.  The  case  therefore  rests  on  con- 
flicting presumptions,  and  on  contradictory  testimony  to  events 
in  the  domestic  life  of  a  single  family. 

The  evidence  on  the  first  issue  of  limitation  is  closely  con- 
nected with  the  question  of  right,  and  I  consider  it  insufficient 
to  prove  the  fact  of  full  proprietary  possession  beyond  the  period 
fixed  by  law.  There  is  no  evidence  to  show  that  the  several 
members  of  the  family  lived  apart,  or  that  their  interests 
were  separate  during  the  life  of  the  mother,  from  which  any 
inference  could  be  £awn  in  support  of  the  appellant's  state* 
ment,  whereail  the  respondent's  witnesses- prove  that  one  of  the 
houses  was  ocJapied  by  her  up  to  the  date  of  her  death.  The 
proof  of  right  dn  the«  other  hand  rests  ofn  clearer  grounds.  On 
the  side  of  the  respondent,  several  of  the  relations  of  the  family 
have  positively  deposed  to  the  facts  set  forth  in  the  statement 
of  plaint.  Thiey  state  that  a  deed  of  gift  was  executed  by  the 
fatiber  of  thrr  parties  in:  favour  of  his  wife,  and  that  poisses- 
sion  was  held  by  her  until  her  demise:  On  the  part  of  the 
«{qpeliant,  the  fiumly  servat^  a^id  the  lessees  of  the  shops  de- 
pHie  wltbecfualposititettiBfe^  in  support  of  his  title  and  pos- 
session by  will.  To  this  is  added  the  evidence  of  some  persons 
lAodepGtoeto  the  ilkine  facts  f]*om  personal  knowledge  or  hear- 
sary.  ^sf  tast  evidence  is  df  an  unsatisfactory  character,  and 
tfaie  oilber  evidence  on  I3le  iq>pellant'3  side,  being  composed 
chiefly  of  that  ctf  peirscnM  who  from  their  po^itioti  may  fairly 
be  pvesumed  ie  be  at  present  under  his  influence,  is  gene- 
rally  less  trustworthy  than  the  evidence^  for  the  plaint.  The 
Judge  kas  seoorded  his  stvdsg  distrust  of  the*  appellant^s 
witnesses^  atfd  the*  opinion  of  the  Court  which  has  had  them 
i»^re-it:  <»nttOt  be  set  aade  without  cogent  reasons.. 
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'  The  appellant  has  not  attempted  to  prove  that  any  proTi- 
sion  was  made  for  the  other  members  of  the  family  by  his 
deceased  father^  or  that  there  was  assignable  canse  for  the 
conveyance  in  his  favour.  Its  execution  under  these  circum- 
stances is  opposed  to  probability,  and  there  is  some  force  in  the 
respondent's  argument^  that^  if  the  property  had  vested  in 
appellant  in  this  manner^  his  title  by  will  would  have  been 
set  forth  in  the  sale  deeds^  instead  of  his  general  heirship. 
Appellant  has  in  fact  been  unable  to  meet  it  except  by  a  state- 
ment that  the  loss  of  the  will  raised  a  difficulty  in  the  declara- 
tion of  his  title  under  it^  but  the  statement  is  contradicted  by 
the  purchaser^  who  has  deposed  that  he  bought  from  the  mother 
as  owner  under  the  name  of  appellant^  and  that  it  is  not  cus- 
tomary for  the  names  of  the  females  of  a  joint  family  to  be 
inserted  in  deeds,  so  long  as  there  is  a  male  representative. 

Concurring  in  the  Judge's  opinion  that  the  evidence  pre- 
ponderates in  favour  of  the  justice  of  the  claim,  I  uphold  the 
decision^  with  costs. 

TTie  16th  March,  185^. 

{A.W.  Begbie.I   y  , 
S.S.Brown,    /•^«*'^^ 
H.  B.  Habinoton,  Offg.  Judge. 

{Special  appeal  from  the  decision  of  R.  J. 
Tayler,  Esq.,  Judge  of  Jounpore,  dated 
Slst  May,  ISbl. 

HoossEiN  BuKSH  Khan,  (Plaintiff J,  Appellant, 

versus 

ZuHOOB  HoosEiN  AND  OTHERS,  (Defendants),  Respondents.   « 
This  case  will  be  found  reported  at  page  72  of  the  printed 
Decisions  of  Zillah  Jounpore  for  the  past  year.  i 

A  special  appeal  was  admitted  to  try,  '^  whether  the  reasons 
assigned  by  the  Judge  for  refusing  interest  to  the  plaintiff  are 
sufficient  or  otherwise.''  r 

The  reason  assigned  by  the  Moonsiff  for  withholding  inter- 
est from  the  plaintiff,  (and  which  the  Judge  accepts  as  suffi- 
cient) is,  that  '^  it  is  opposed  to  the  spirit  of  the  Mohumedan 
law,  both  parties  being  Mussulmans."  The  plaintiff  in  his  appeal 
to  the  Judge,  represented  that,  as  interest  was  stipulated  in 
his  bond,  it  was  contrary  to  justice  not  to  allow  it,  and  this 
Court  fully  recognizes  the  reasonableness  of  this  plea.  The 
Moonsiff  was  in  no  way  bound  by .  the  Mohumedan  law^  in 
adjudicating  this  matter^  as  the  suit  did  not  relate  to  the  '^  in- 
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heritanoe  of,  or  succession  to,  landed   property,^*    in  which 
♦  n         fi^  ft       cases   alone    the    Regulations    require 

MliSon'^MS^i.  *^**  ^^®  proceedings  should  be  strictly 
regulated  by  the  peculiar  law  of  the  liti- 
gant parties.  The  Moonsiff  ought  to  have  disposed  of  this  case 
agreeably  to  the  established  practice  of  the  MofussU  Courts^ 
which  allows  interest  where  such  is  fairly  demandable,  without 
reference  to  the  peculiar  doctrine  of  the  Mohumedan  law,  and 
the  Court  cannot  but  express  its  surprise  that  a  decision  open 
to  such  serious  objections,  should  have  been  maintained  by  the 
Judge  in  appeal. 

The  decisions  of  the  lower  Courts  are  amended,  and  a  decree 
is  hereby  given  in  favour  of  theplaintiflPsen/ire  claim,  with  costs 
in  all  three  Courts, 

—g>— 

The  %Oth  March,  1852. 

Present:  H.B.  Harinoton,  Jwrf^e. 


C  Special  appeal  from  the  decision  of  G.  F. 
Case  No.  79  of  1852. -<      Harvey,  Esq,,  Judge  of  Cawnpore,  dated 
I     lethJune,  1851. 

BuNJBST  Rai,   (Plaintiff),  Appellant, 

versus 

OoMRAO  Ali  Khan,  (Defendant),  Respondent. 

The  particulars  of  this  case  are  given  in  the  volume  of  print- 
ed Decisions  for  the  month. 

A  special  appeal  was  granted  to  try,  whether  the  defendant, 
having  in  his  answer  admitted  that  in  1248  Fuslee,  the  first 
year  mentioned  in  the  plaint,  he  had  cultivated  two  of  the  fields, 
Nos.  25  and  478,  the  rent  of  which  is  in  dispute,  and  expressed 
his  readiness  to  pay  the  rent  of  the  same,  which  he  did  not  deny 
to  be  due,  the  lower  Courts  were  not  bound,  according  to  the 
established  practice  and  several  precedents  of  the  Court,  to 
have  passed  a  decree  in  favour  of  the  plaintiff  for  so  much  of  his 
claim. 

The  defect  in  the  judgments  of  the  lower  Courts,  noticed  in 
the  certificate  of  special  appeal,  is  admitted  by  the  respondent's 
Takeel,  who  has  signified  his  willingness  that  the  decisions  of 
those  Courts  should  be  modified,  and  a  decree  passed  against 
his  client  in  favour  of  the  plaintiff,  appellant,  for  the  sum  of  Rs. 
4-8,  which  appears  from  the  papers  filed  with  the  case  to  be 
the  rent  of  the  fields  abovementioned  for  the  year  1248  Fus- 
lee, without  requiring  that  the  case  should  be  brought  before 
a  full  bench. 

1  2 
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It  is  therefore  ordered  that  the  decision  of  the  Judge  of  Cawn- 
pore^  dated  the  16th  June,  1861,  be  modified^  and  that  a  decree 
be  passed  in  fayour  of  the  plaintiff,  appellant,  for  the  sum  of 
Bs.  4-8,  with  interest  thereon  from  the  5th  June,  1841,  to  the 
^ate  of  the  Sudder  Ameen's  decree,  and  further  interest  calcu- 
lated according  to  the  rule  laid  down  in  the  Court's  Circulir 
Orders  of  the  4th  March,  1886.  Hie  costs  of  all  three  Courts  to 
be  borne  by  the  parties,  respectively,  in  proportion  to  theamouirt 
of  the  daim  allowed  and  disallowed. 

The  22nd  March,  1852. 
Prueni: 


{A.  W.  Bbobi*,     1 
S.  S.  Bbown,         yJudgei. 
H.B.  Harington,J 


r  Special  appeal  from  the  decision  of  Maul- 

n       xr     on       iqko  J      vee  Mcihumed  Ruzce-ood-deen  Khon,  Prin- 
Cas.  No.  60  ot  1852.  J      ^^  ^^^^^  ^^^  ^^  ^ff^^^A,  daied 

L     80^  Afiyuxi,  1851. 

OoMKAO  SiNQH  AND  Shsr  Sinoh,  fPlatntiffsJ,  Appellants, 

versus 

Dear  Singh,   (Defendant),  Respondent, 

This  was  a  touit  for  partition  of  a  ten-biswah  share  iii  mousah 
Puchlana.  The  plaint  set  forth  that  the  proprietary  and 
malgoozaree  right  of  the  plaintiff  was  duly  recorded  at  the  time 
of  the  general  Settlement  in  the  share  specified,  but  disputes 
regarding  the  profits  of  management  having  arisen  between 
another  sharer,  the  defendant  and  himself,  the  defendant 
^ngagod  by  written  agreement  to  pay  him  a  fixed  yearly  sum 
of  Bs.  65  in  commutation  of  his  share  in  the  profits,  failing 
which,  plaintiff  would  be  entitled  to  claim  his  share  of  the 
profits  as  before.  The  plaint  proceeds  to  state  that  defendant 
had  ffidled  in  his  part  of  the  agreement,  and  separate  possession 
of  his  share  of  the  estate  is  claimed  by  plaintiff  for  the  future. 

The  defendant  pleaded  that  the  agreement  assented  to  by 
plaintiff,  was  tantamount  to  a  relinquishment  of  his  rights  in 
the  property  for  the  consideration  specified,  and  that  he  had 
discharged  his  part  of  the  agreement  by  payment  of  the  sum 
fixed. 

The  Moonsiff  overruled  the  plea  of  the  defendant,  and  reject- 
ed the  receipt  produced  by  him  as  spurious.  He  was  of  opi- 
nion that,  as  the  defendant  had  broken  the  conditions,  the 
plaintiff  was  entitled  to  enter  on  possession  and  to  the  parti- 
tion claimed,  and  decreed  the  suit. 
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In  appeal  from  the'  defendant  the  Principal  Sndder  Ameen 
reversed  the  decision.  He  recites  the  terqis  of  the  agreement^  and 
observes  that  it  did  iiot  contain  any  stipulation  for  a  partition. 
Under  it  plaintiff  had  been  content  to  accept  a  certain  limited 
interest  in  the  property^  and  in  the  event  of  defendant  failing 
to  fulfil  it^  he  was  to  receive  his  quota  of  the  profits  as  before* 
Plaintiff  might  now  take  either  of  the  conditions,  stipulated^ 
Wt  coxdd  not  claim  more.  .  - 

A  special  appeal  was  admitted  to  try^  whether  the  Principal 
Suddor  Ameen  had  not  placed  a  wrong  eonstructien  on  the 
deed  of  agreement  in  ruling  that  it  barred  the  plaintiff's  claim 
to  a  division. 

The  Court  observe  that  the  Principal  Sudder  Ameen  allows 
^hat  .there  is  nothing  in  the  agreement  to  bar  the  recovery  by 
the  appellant  of  his  maigoozaree  rights.  It  was  not  therefore 
necessary  that  partition  should  be  stipulated.  The  right  <tf 
partition  follows  on  the  possession  of  proprietary  and  malgw^ 
zaree  rights  and  except  in  its  temporary  suspension  it  was 
not  in  any  way  affected  by  the  arrangement  entered  into  by  thd 
jparties.  The  main  issue  between  them  has  in  fact  been  over- 
looked by  the  Principal  Sudder  Ameen.  The  appellant  came 
into  Court  claiming  his  full  rights  on  the  ground  that  respondent 
had  broken  the  agreement;  respondent  pleaded  that  he  had  not 
broken  it.  The  issue  thus  raised  was  decided  by  the  Moon- 
siff  in  favour  of  the  appellant^  and  should  have  been  deter- 
mined by  the  Principal  Sudder  Ameen,  whose  judgment  is 
imperfect.  The  Court  accordingly  overrule  the  construction 
placed  by  him  on  the  document,  and  direct  the  remand  of  the 
case  to  his  Court  in  order  to  its  retrial. 


•^ 


i8       .; 
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The  22nd  March,  1862. 

fA.  W.  Begbie^      1 
jyeseni:<  S.  S.  Bbown^  >JudgeM. 

^H.  B.  HabinotoNjJ 

r  Special  appealfromihedecisian  of  A.  Ixmff, 
Cm  No.  87  OF  1852  J      Esq.,  Judge  of  Allahabad,  dated  ISth 
I     May,  1861. 

MussvMAT  II08HUN-00N-NI88A  alias  Moonna  Bsbbss^ 
(PlakiHffJ,  Appellani, 

versus 

Sheikh  Hussun  Yasl,  (Defendant),  Respondent. 

Fob  the  report  of  this  case  see  pages  86  to  89  of  the  printed 
Decisions  for  Ziliah  Allahabad  for  the  past  year.  Both  the 
abovenamed  parties  being  dissatisfied  with  the  decision  of  the 
.Principal  Sndder  Ameen^  appealed  to  the  Judge^  who  reversed 
that  part  of  the  decision  of  the  lower  Court  which  was  un- 
favonrable  to  the  defendant^  and  upheld  that  which  was  adverse 
to  the  plaintiff^  whose  entire  claim  was  thus  dismissed.  The 
remaining  defendants^  ELhoda  Buksh  and  others^  did  not  join 
in  the  appeal  of  the  defendant  Hussun  Yar. 

''  A  special  appeal  was  admitted  to  try^  whether  the  Judge 
has  not  acted  irregularly  in  dismissing  the  entire  claim 
of  the  plaintiff  on  the  partial  appeal  of  one  of  the  defendants ; 
the  other  defendants^  and  part  possessors  of  the  property  in 
dispute  not  having  joined  in  the  appeal  from  the  Principal  Sud- 
der  Ameen^s  decision.^'  The  Court  at  large  are  agreed  in  finding 
that  the  Judge's  decision  is  chargeable  with  the  error  noticed  in 
the  above  certificate.  The  Judge  appears  to  have  adjudicated 
the  case  under  the  impression  that  the  only  defendant  whose 
interests  are  affected  by  the  decree  was  Hussun  Yar.  He 
remarks  '^  as  above  stated^  the  only  real  defendant  in  the  suit 
is  the  appellant  Hussun  Yar;''  and  he  concludes  by  reversing  the 
Principal  Sudder  Ameen's  decree  without  any  reservation,  and 
dismisses  the  plaintiff's  claim.  But  the  Court  find  on  perusing 
the  record,  and  it  is  admitted  by  the  vakeel  of  the  respon- 
dent that  the  extent  of  the  interest  claimed  by  his  client 
is  the  share  of  Azeemah  Beebee,  and  two-thirds  of  the  share 
of  Mussumat  Hyat-oon-nissa,  amounting  in  the  aggregate  to 
half  of  the  village  and  five-sixths  of  the  dwelling  house,  and 
consequently  the  Judge  was  not  competent,  on  the  single 
appeal  of  Hussun  Yar  (which  had  reference  only  to  the  share 
of  the  house  decreed  to  plaintiff)  to  touch  that  part  of  the  judg** 
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ment  which  decreed  to  the  plaintiff  a  six-anna  or  three-eighth 
share  of  the  village  as  i^ainst  the  remaining  defendants^  Khoda 
Buksh  and  others^  (its  former  possessors)  who  did  not  join  in 
the  appeal  from  the  decision  of  the  Court  of  first  instance.  The 
Judge  is  in  error  where  he  says  ^'  the  plaintiff  in  answer  to  the 
appeal  pleads  that  the  appellant  has  mads  a  mistake,  and  not 
appealed  regarding  the  full  extent  of  the  property  decreed  to 
her,  but  I  cannot  see  this/'  The  plaintiff  in  her  reply  to 
Husdun  Yar^s  petition  of  appeal,  nowhere  says  that  the  respondent 
Hussun  Yar  has  made  a  mistake.  She  simply  says  that  he  has 
not  appealed  in  regard  to  all  that  had  been  decreed  to  her,  but 
only  in  respect  to  a  portion.  The  Judge  has  in  fact  misunder- 
stood the  precise  object  and  extent  of  Hussun  Yar's  appeal, 
which  had  reference  solely  to  the  five-sixths  of  the  dwelling 
house. 

With  advertence  to  the  foregoing  remarks,  the  Court  are 
pleased  to  amend  the  Judge^s  decision  by  restricting  its  operation 
to  the  interests  of  the  respondent,  Hussun  Yar,  and  by  upholding 
that  part  of  the  Principal  Sudder  Ameen's  judgment  which 
awards  to  the  plaintiff  a  six-anna  share  of  the  village,  and  the 
portion  of  the  dwelling  house  not  claimed  by  the  respondent, 
Hussun  Yar.  The  appellant  will  pay  her  own  costs,  and  those 
of  the  respondent  Hussun  Yar,  in  all  three  Courts,  in  propor- 
tion to  the  amount  of  her  claim  dismissed  in  regard  to  that 
individual. 

The  22nd  March,  1852. 


Present 


{A.  W.  Begbie,        1 
S.  S.  Brown,  I  Judges. 

H.  B.  Harington,  J 


{Special appeal  from  the  decision  of  J.   S. 
Clarke,  Esq.  Judge  of  Azimgurh,  dated 
16th  May,  1851. 
RuTTUN  Singh  and  others,   (Defendants),  Appellants, 

versus 
Seespal  Singh  and  others,  f Plaintiffs  J,  Respondents. 
For  the  Judge's  decision  in  this  case   see  pages  55  and  56  of 
the  printed  Decisions  of  Zillah  Azimgurh  for  the  past  year. 

A  special  appeal  was  admitted  to  try,  ''  whether  the  Judge's 
decision,  that  the  cause  of  action  in  this  case  having  originated 
at  a  period  beyond  the  Court's  jurisdiction,  the  suit  cannot  be 
entertained^  be  agreeable  to  law  or  otherwise/' 
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The  C!ourt  are  of  opiaion  that  the  ruling  6f  tb«  Jadge  Iq  tlif 
present  case  is  quite  correct.  The  de- 
fendant denying  the  allied  mortgag^^ 
the  suit  of  the  plaintiff  is  barred  as  laid 
down  bj  the  precedents  of  this  Court 
noted  in  the  majrgin.*  In  the  former 
of  these  cases^  a  petition  for  a  review  of 
judgment  was  admitted  by  a  Judge  of 
this  Court  who  has  since  left  it ;  bat 
the  Court  at  largest  under  date  Slat 
March,  1851,  declared  the  review  in- 
admissible, and  it  was  struck  off  thf 
file  accordingly.  The  circumstances  of 
both  the  cases  quoted  were  similar  to  that 
now  under  consideration,  and  the  Court  see  no  reason  to  doubt 
the  correctness  of  the  view  taken  by  the  majority  of  the  two 
Sadder  Courts,  on  the  general  question  arising  out  of  the  law 
f»f  limitation. 
.Jlw  Court  accordingly  dismiss  the  present  appeal,  with  costs. 


S^ntak  Peer  Ali  and   otheri, 

Respondents. 

4th  September,  1643. 

IrfOchim  Sing)i,  Appellant, 

Kesree   Koonwnr,  Respond- 
cat.  12tii  January,  1852. 

iPretent; 
A.  W.  Cegbie.     ^ 
H.  L«jBhingtnn.     \judge9, 
H.  W.  Deane.      J 


— ®. 


The  2ind   March,  1852. 

{A.  W.  Bbgbie,         ^ 
S.  S.  Bbown,  >Judges, 

H.  B.  Habington,  J 

{Special appeal frwn  the  decision  of  G.  F, 
Harvey,  Esq,,  Judge  of  Cawnpore,  dated 
14^  May,  1851. 

SooKHEE  AND  ANOTHER,  (Plaintiffs),  Appellants, 

versus 

Kadirdab  Khan^   (Defendant),  Respondent. 

The  appellant  to  the  Judge's  Court  was  one  of  the  defendants' 
in  the  Court  of  first  instance,  hut  not  having  appeared  to  defend 
the  suit  within  the  prescribed  period,  he  was  not  allowed  to 
file  an  answer,  and  the  case,  as  against  him^  was  tried  ex  parte,, 
and  decided  in  favour  of  the  plaintiffs. 

The  appeal  from  this  decision  to  the  Judge's  Court  was  pre- 
ferred, in  the  first  instance,  in  f or md  pauperis,  which  was  allpw- 
jB^j  subject  to  the  prescribed  conditions,  but  as  on  enquiry  it 
appeared  that  the  petitioner  was  possessed  of  sufficient  proper^ 
ito  defray  the  ordinary  expenses  of  a  regular  appeal,  his  appli- 
cation to  be  permitted  to  carry  on  ^  his  appeal  as  a  pi^uper  was 
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refuned.  I^stead^  however^  of  confining  his  order^  which  was 
passed  on  the  2nd  October,  1850,  to  rejecting  the  prayer  of  the 
petitionear's  application  to  be  allowed  to  appeal  infarmdpauperii, 
And  referring  him  to  the  general  roles  in  force  for  the  institu- 
tion ci  regular  appeals,  Uie  Judge,  on  the  motion  of  the  peti- 
tioner's Takeel,  gave  him  until  the  opening  of  the  Court  after  the 
iong  vacation  to  file  his  appeal  on  stamp  paper  of  the  full  value. 

0^  the  21st  November,  1850,  the  date  on  which  the  Court 
jpe-opened,  one  of  the  vakeels  of  the  Judge's  Court  pre3ented  a 
petition  on  the  part  of  the  petitioner,  in  which  he  represented 
that  the  petitioner  having  with  difficulty  succeeded  in  procur- 
ing a  stamp  paper  of  the  value  of  Rs.  100,  was  on  his  way 
to  the  Court  to  lodge  his  appeal  when  he  was  taken  ill  and 
unable  to  proceed,  and  admitting  that  he  held  no  vakabUnamak 
on  the  part  of  the  petitioner  authorizing  him  to  act  on 
has  behalf,  he  prayed  that  five  days  might  be  allowed  to 
enable  him  to  send  for  a  vakalutnamah,  and  to  file  the  appeal ; 
this  application  was  stated  to  be  made  in  conformity  to  Act 
XXIX.  of  1841,  the  time  for  appealing  extending  only  to  that 
day. 

On  the  same  date  an  order  was  passed  by  the  Judge  on  this 
petition,  allowing  a  further  period  of  two  days  for  filing  the 
appeal. 

On  the  26th  November,  1850,  the  petitioner  appeared  in 
person,  and  presented  a  petition,  in  which  he  explained  the 
cause  of  his  not  having  attended  on  the  23rd,  and  prayed  that 
he  might  be  allowed  until  the  next  day,  or  the  day  after,  to 
file  his  appeal,  as  the  time  previously  granted  had  expired. 
This  application  was  also  complied  with,  and  on  the  27th  Novem; 
ber,  the  petitioner  filed  a  second  petition,  detailing  the  foregoing 
proceedings  with  his  grounds  of  appeal  on  stamp  paper  of  the 
fnll  value,  on  which  an  ord^  was  passed  on  the  same  date, 
vlirecting,  in  advertence  to  the  time  which  had  been  allowed 
to  the  petitioner  for  filing  his  appeal,  that  it  be  admitted 
and  brought  on  the  file;  after  which  the  appeal  came  on  for 
liearing  before  the  Judge  in  the  usual  course,  and  that  officer 
.without  apparently  adverting  to  the  fact  that  the  case  had 
been  tried  ex  parte  in  the  lower  Court,  so  far  as  the  appellant 
.was  concerned,  or  disposing  of  the  grounds  urged  for  his 
default,  w^nt  into  the  merits  of  the  case,  and  reversed  so  much 
of  the  order  of  the  Principal  Sudder  Ameen  as  related  to  the 
4ippellant  with  costs.  The  particulars  of  the  Judge's  decisioijL 
will  be  found  in  the  volume  of  printed  cases  for  the  month. 

A  spedal  appeal  was  granted  to  tiy,  ''  whether  the  grounds 
.on  which  the  Judge  admitted  a  regular  appeal  after  the  perio^ 
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prescribed  in  the  Regulations^  were  good  in  law^  and  whether 
the  case  having,  so  far  as  the  appellant  was  concerned^  'been 
tried  ex  parte  in  the  Court  of  first  instance,  the  Judge,  in  revers- 
ing on  its  merits,  so  much  of  the  decision  of  that  Court  as 
related  to  the  appellant  to  his  Court,  had  not  contravened  the 
general  rule  laid  down  in  Section  4  of  the  Circular  Order  of 
the  16th  April,  1841,  which  prescribes  the  proper  course  to  be 
observed  in  trying  an  appeal  from  parties,  against  whom  an 
e^l^or/tf  decision  may  have  been  passed  in  the  Court  of  first 
instance. 

With  regard  to  the  first  point  noticed  in  the  certificate  of 
special  appeal,  the  Court  consider  the  proceedings  of  the 
Judge,  as  above  detailed,  to  have  been  extremely  irregular. 
They  observe  that  although  the  usual  period  allowed  to  the 
appellant  for  lodging  a  regular  appeal  in  this  case,  may  have 
expired  during  the  time  that  his  application  for  permission  to 
appeal  in  formd  pauperis  was  under  investigation,  the  fault  was 
his  own  in  having  endeavoured  to  procure  the  admission  of  his 
appeal  in  that  form,  notwithstanding  that  he  was  possessed  of  the 
necessary  means  for  defraying  the  expenses  of  a  regular  appeal, 
as  proved  by  the  result  of  the  enquiry  into  his  pauperism;  but 
however  this  may  be,  the  rejection  of  his  application  to  appeal 
in  formd  pauperis y  though  it  constituted  no  bar  to  his  instituting 
a  regular  appeal  on  the  usual  stamp,  could  not  exempt  that 
appeal  from  the  operation  of  the  general  rules  in  force  for 
preferring  such  appeals  in  regard  to  time,  et  catera,  and  until  the 
appellant  lodged  his  regular  appeal  in  tiie  manner  prescribed 
by  law,  the  Judge  was  not  competent  to  pass  any  order  in  the 
ease,  much  less  to  fix  a  time  within  which  the  appellant  might 
file  his  appeal,  and  afterwards  to  grant  an  extension  of '^at 
time,  and  the  illegality  of  the  Judge's  proceedings  was  in- 
creased by  the  fact  of  his  receiving  a  petition  on  the  part  of  the 
petitioner  from  an  unaccredited  party,  and  passing  an  order 
allowing  further  time  on  such  petition.  Under  these  circum- 
stances, the  Court  are  unanimous  in  opinion,  that  the  grounds 
on  which  the  Judge  admitted  a  regular  appeal  in  this  case 
after  the  period  prescribed  in  the  Regulations,  are  bad  in  law, 
and  that  following  the  precedent  established  by  the  decision 
passed  by  a  full  Court  under  date  the  17th  September,  1846, 
in  the  case  of  Lotun  Pand^,  versus  Suddao  Koormee,  they 
have  no  alternative  but  to  annul,  as  irregular,  the  admission 
of  the  appeal  by  the  Judge,  as  well  as  the  subsequent  proceed- 
ings consequent  thereon. 

Under  the  view  taken  by  the  Court  of  the  first  point  contain- 
ed in  the  certificate  of  special  appeal;  they  do  not  consider  it 
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meoessary  to  enter  into  the  second  pointy  or  to  giye  any  opinion 
in  regard  to  it. 

Ordered^  that  the  decision  of  the  Judge^  dated  the  14th  Maj^ 
1851^  be  rerersed^  and  that  the  costs  of  the  special  and  regular 
appeals  be  made  payable  by  the  defenduit^  Eadirdad  Khan. 


The  2%nd  March,   1852. 
Presenl: 


{A.  W.  Begbix,       T 
S.  S.  Brown^         yJw^es. 
H.  B.  Ha&ingtoNj  J 


r  Special  appeal  from  the  decision  of  Rai 

Ca«  No.  67  OF  1862 J      J"'*^-'"""^  P^*^'  ^P^^  f«i 
I      der  Ameen  of  Aztmgurh,   doled  I4ih 

[^     June,  1851. 

Ogur  Rai,  (Defendant),  Appellant, 

versus 

'SippuN  Rai  and  othbbs,  fPtainiiffsJ,  Respondents. 

This  case  was  remanded  for  retrial  to  the  Principal  Sadder 
Ameen  for  the  reasons  given  in  this  Court's  judgment  under 
date  14th  Aprils  1851^  and  the  Principal  Sudder  Ameen  has 
a  second  time  passed  a  decree  in  favour  of  the  plaintiffs^  at  the 
same  time  admitting  that  in  his  previous  decision  he  had  con- 
founded the  ''  Sippun  Rai  of  the  Settlement/'  with  the  person 
of  the  same  name^  who  is  one  of  the  plaintiffs  in  the  present 
suit.  On  this  point  it  was  remarked  by  the  Court  that  the 
admission  of  the  Principal  Sudder  Ameen  that  the  plaintiff 
Sippun  Rai  was  the  Sippun  Rai  of  the  Settlement  was  '^  an 
addition  so  very  important  that  from  the  moment  it  was  even 
mentioned  it  becomes  necessarily  the  principal  ground  of  deci- 
sion." From  this  second  judgment  of  the  Principal  Sudder 
Ameen^  a  special  appeal  was  admitted  to  try^ ''  Ist^  whether  the 
plaintiffs  could  legiJly  sue  to  amend  the  half-yearly  papers 
drawn  up  agreeably  to  the  roobakaree  of  Settlement^  without  at 
the  same  time  suing  to  set  aside  or  amend  the  said  roobakaree 
of  Settlement;  2nd,  whether  the  suit  was  not  barred  by  the 
statute  of  limitation ;  3rd,  whether  the  decision  of  the  Prin- 
cipal Sudder  Ameen  should  not  be  reversed  as  being  manifestl 
unjust,  and  as  being  grounded  on  assumptions  obviously  errone- 
ous or  irrelevant  (with  reference)  to  the  points  at  issue. 
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.  In  eooforiaity  with  the  i^rinciple  recognised  hy  this  Ckmrf  • 
decisions  in   the  cases    noted  in    thq 
*^JXSf''*^"'    margin*  the  Court  are  nnanimous  in 
MTMt   '  findmg  that  the  present  soit  is  obnozir 

jMkse  Siiiffa  Md  othert »      ous  to  the  objections  specified  in  the  first 
2U^fS^sii.  *^^  second  points  of  the  certificates  of 

(hiakoo  Singh,  AppdUnt,    special  appeal.    In   the  present    case 
^f^rttu  it  appears  that  the  half  yearly  papers,  in 

^'''^^^Sild^.''^'^    which  the  names  of  the  co-parceners  are 
9th  April,  issi.  recorded,  are  drawn  up  in  strict  confor- 

mity with  the  Settlement  proceedings  in 
which  the  plaintiffs'  names  are  not  to  he  found.  The  proper 
course  for  the  plaintiffs  to  pursue  in  yindication  of  what  they 
considered  to  be  their  rights,  was  to  institute  a  suit  to  amend  the 
Settlement  record  and  to  get  their  names  secorded  therein.  But 
they  have  not  done  this :  they  sue  merely'  to  effect  an  alteration 
in  the  periodical  registers  which  would  have  the  effect  of  placing 
those  documents  in  opposition  to  the  original  record  of  rights. 
The  reasons  for  the  plaintiffs'  adopting  this  indirect  course  are 
apparent.  A  period  of  more  than  twelve  years  had  elapsed 
from  the  formation  of  the  original  records  of  rights  to  the  date 
of  the  institution  of  this  suit,  and  being  sensible  that  had  they 
taken  the  date  of  the  Settlement  roobakaree  as  their  ground  of 
action,  the  suit  would  have  been  barred  by  efflux  of  time,  they 
hoped  to  evade  the  law  by  shifting  the  cause  of  action  to  a  more 
recent  date.  Regarding  the  present  suit  therefore  as  being 
in  reaUiy  to  amend  the  Settlement  proceeding,  and  conse- 
quently barred  by  the  law  of  limitation,  the  Court  reverse  the 
decision  of  the  P^cipal  Sudder  Ameen  and  dismiss  the  suit. 
It  is  unnecessary,  under  the  view  taken  by  the  Court,  to  record 
.any  opinion  on  the  third  and  last  point  of  the  certificate. 
The  respondents  will  pay  all  the  costs  of  suit  in  all  three 
Courts. 
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The  2tnd  March,  1852. 

{A.  W.  Bbobib^       "I 
S.  S.  Brown,  yJudges. 

H.  B.  Harington^J 


{Special  appeal  from  tke  decision  of  O.  F. 
Harvey,  Esq.,  Judge  cf  Cawnporje,  dated 
ISthMy,  1851. 

MooNis  Lall  and  others,  (Defendants),  Appellants, 

versus 

Chitndibdbbn  and  ANOTHifiB,  (Ploim^ffs),  Respondents. 

Thb  particmlam  of  this  case  are  giren  in  the  volume  (rf  print- 
^  Decisions  for  the  month. 

A  special  appeal  was  admitted  to  try,  '*  wheth^  the  award 
of  arbitration  on  which  the  judgmenu  of  the  lower  Courts  are 
based,  having  been  completed  after  the  time  fixed  by  the  Court, 
is  not  vitiated  thereby,  the  authority  of  the  arbitrators  having 
ceased  on  the  date  on  which  it  was  made,  and  whether  the 
Judge,  in  overruling  the  objection  taken  to  the  award  on  the 
ground  abovementioned,  has  not  contravened  Sections  5  and  7, 
Begulation  XXI.  of  1803,  and  the  spirit  of  the  decision  passed 
i)y  this  Court,  under  date  the  29th  July,  1851,  in  the  case  of 
Berrill  and  others,  versus  Sheo  Suhai. 

The  Court  do  not  find  that  the  point  embraced  in  the  cer- 
tifiate  of  special  appeal,  has  before  been  judicially  determined. 
In  the  case  referred  to  in  the  certificate,  the  award  of  arbi* 
tration  was  made,  though  it  did  not  reach  the  Court  within 
tiie  time  fixed  for  its  delivery,  and  the  decision  of  the  case 
turned  upon  the  right  meaning  of  the  word  '^  delivery,"  con- 
tained in  Begulation  XXI.  of  1808;  the  Zillah  Judge  ruled 
that  it  referred  to  the  time  of  the  award  reaching  the  Court, 
but  the  Court  were  unanimously  of  opinion  that  this  construc- 
tion was  erroneous;  that  the  words  ''delivery'^  and  '^  com- 
pletion,''  as  shown  by  Section  7  of  the  Regalation,  were  used 
in  the  same  sense,  and  that  the  non-receipt  by  the  Judge,  on  the 
prescribed  date,  of  the  award,  which  was  admitted  to  have  been 
'taade  within  the  time  allowed,  did  not  affect  its  validity^  The 
only  other  case,  which  the  Court  have  been  aUe  to  find,  in 
*  which  an  award  of  arbitration  was  impugned  as  not  having 
been  given  in  until  after  the  expiration  of  the  period  allowed^ 
is  the  case  of  Hurro  Mohun  Bai,  versus  Baj  Chunder  Rai, 
decided  by  the  Calcutta  Court  of  Sudder  Dewanny  Adawlut, 
on  the  25th  September,  1850;  but  in  that  case  it  appeared  that 
the  time  originally  fixed  for  making  the  <award,   was  extended 
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by  the  Court ''  so  as  to  cover  the  date  on  which  the  final  award 
was  given  in/'  and  the  objection  taken  to  the  award  of  its  having 
been  delivered  after  the  expiration  of  the  period  .first  fixed  in 
the  arbitration  bond^  was  consequently  disallowed/ 

Neither  of  the  cases,  therefore^  above  quoted^  is  analogous 
to  the  case  before  the  Courts  in  which  it  is  not  denied  that  the 
award  of  arbitration  was  not  completed  within  the  time  fixed 
by  the  Court,  or  that  the  period  for  making  it  was  not  enlarg- 
ed by  the  Court,  either  on  the  application  of  the  arbitrators 
or  otherwise.  So  far,  however,  as  the  decisions  in  the  two 
cases  in  question  can  be  considered  to  serve  as  precedents  to 
assist  the  Court  in  disposing  of  the  case  now  before  them, 
it  may,  they  think,  fairly  be  assumed  that  if  in  the  first  case 
the  award  had  not  been  completed  within  the  time  allowed, 
or  in  the  second,  there  had  been  no  enlargement  of  the  time 
originally  fixed  for  its  delivery,  the  Judges,  by  whom  those  deci- 
sions were  passed,  would  have  held  that  both  awards  were  vitiated, 
and  entertaining  this  view,  the  Court  would  apply  the  same 
principle  to  the  case  in  appeal  before  them;  they  observe 
that  the  order  addressed  to  the  arbitrators  in  the  present 
case  required  them  to  make  and  deliver  their  award  within 
fifteen  days,  to  which  time  their  authority  was  limited,  and 
they  are  of  opinion  that  every  thing  done  in  the  matter  by  the 
arbitrators  after  the  expiration  of  that  period,  when  their 
powers  had  in  fact  ceased,  must  necessarily  be  looked  upon  as 
null  and  void,  and  of  no  effect. 

The  Court  fuUy  admit  the  justness  of  the  principle  that 
an  award  of  arbitration  should  not  be  set  aside,  unless  upon 
good  and  sufficient  grounds ;  but  they  are  of  opinion  that  it 
would  create  a  dangerous  precedent,  which  might  be  fraught 
with  much  future  mischief,  if  they  sanctioned  a  relaxation  of 
the  law  in  respect  to  the  time  within  which  awards  of  arbitra- 
tion are  required  to  be  made  and  given  in,  and  recognised  the 
powers  of  the  arbitrators,  without  previous  reference  to  the 
Court,  to  make  such  awards  after  the  expiration  of  the  period 
allowed  them,  particularly  in  advertence  to  the  facilities  which 
exist  for  obtaining  an  extension  of  time,  when  difficulties  are 
experienced  in  completing ,  the  award  within  the  prescribed 
period.  On  these  grounds,  the  Court  consider  that  they  have 
no  alternative  but  to  reverse  the  decisions  of  the  lower  Courts, 
and  to  remand  the  case  to  the  Court  of  the  Moonsiff  to  be 
disposed  of  by  him  according  to  law. 
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T%e  2ind  March,  1852. 

TA.  W.   Begbib,      ^ 
Present  :<  S.  S.  Bbown^  >Judyei. 

[^  H,  B.  Habinoton^  J 

{Special  appeal  from  the  deciiion  of  G.  F. 
Harvey,  Esq.,  Judge  of  Cawnpore,  dated 
ISth  July,  1851. 

MuNNA   Lall  and  othbbs^   (Defendants),  Appellants, 

versus 

Chitndebdbbn^   (Plaintiff),  Respondent. 

Thb  circumstances  of  this  case  being  in  all  respects  similar 
to  those  of  the  appealed  suit^  No.  68  of  1852^  decided  this  daj^ 
the  decisions  of  tiie  lower  Courts  are  reversed,  and  the  case  is 
remanded  to  the  Moonsiff  for  retrial  for  the  same  reasons. 


The  23r(/  March,  1852. 
Present: 


TA.  W.  Begbie^       "] 
U<  S.  S.  Bbown^  > Judges. 

^H.  B.  Habington,  J 


{Special  appeal  from  the  decision  of  6. 
Blunt,  Esq.,  Judge  of  Allygurh,  dated 
ISth  February,  1851. 

BuHADOOB  Singh  and  othebs^  (Defendants),  Appellants, 

versus 

LucHMUN  SiNGH^   (Plaintiff),  Respondent. 

The  particulars  of  this  case  will  be  found  at  pages  29  to  82 
of  the  volume  of  printed  Decisions  of  the  Zillah  Courts  for  the 
month. 

A  special  appeal  was  admitted  to  try,  ''  whether  the  Judge 
was  warranted,  on  suit  brought  bj  the  plaintiff,  in  setting  aside 
the  decree  passed  in  favour  of  the  heirs  of  Pope  Singh,  seeing 
that  that  decree  recognized  their  rights  as  mortgagees  only, 
and  in  no  way  interfered  with  the  title  of  the  plaintiff  to 
bring  to  sale  the  rights  of  those  against  whom  plaintiff  had 
previously  obtained  judgment  in  his  favour." 

The  Court  are  unanimous  in  the  opinion  that  their  inter- 
ference is  not  called  for  in  this  case  in  reference  to  the  ground 
on  which  a  special  appeal  was  admitted.    They  remark  that 
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although  the  form  of  the  plaintiff's  action  does  not  correspond 
with  the  mode  of  proceeding  laid  down  in  Construction  No. 
1299,  to  be  observed  in  the  case  of  a  decree  founded  on  a  col- 
lusive action  instituted  with  a  view  to  evade  the  execution  of  a 
just  decree,  it  is  sanctioned  by  several  precedents  of  this  Court, 
and  they  believe  of  the  Calcutta  Court  also.  There  can  be  no 
doubt  that,  as  noticed  in  the  certificate  of  special  appeal,  the  plain- 
tiff had  the  option  of  bringing  to  sale  the  rights  and  interests 
of  his  judgment  debtors  in  the  property  alleged  to  have  been  col- 
lusively  mortgaged  hj  them,  and  in  the  event  of  the  sum  realized 
by  the  sale  not  proving  sufficient  to  cover  the  amount  of  his 
decree,  of  proceeding  against  the  parties  concerned  in  such 
collusive  mortgage,  to  recover  any  loss  sustained  by  him  there- 
by;  but  as  in  that  case,  in  the  event  of  those  rights  and  inter- 
ests being  purchased  bond  fide  by  a  third  party,  the  plaintiff 
would  have  no  claim  against  him,  nor  any  further  claim  upon 
the  property  itself,  which  he  could  not  attach  under  the  terms 
of  the  Construction  above  quoted,  pending  the  issue  of  his  suit 
{or  damages,  the  Court  are  of  opinion  that  he  was  not  required 
to  run  the  risk  of  losing  all  further  lien  upon  the  property, 
which  such  mode  of  procedure  would  have  involved,  and  as 
there  can  be  no  question  that  the  mortgage  alleged  to  have 
been  coUusively  made  upon  the  property,  must  necessarily  have 
diminished  its  market  value,  and  was  obviously  calculated  to  in- 
terfere with  its  realizing  so  large  a  price  as  it  might  have  been 
expected  to  bring  had  there  been  no  such  lien  upon  it,  a  cause 
of  action  was  created,  and  the  Court  entertain  no  doubt  of  the 
competency  of  the  plaintiff,  in  his  dmracter  of  deciedbolder, 
to  institute  the  suit  which  he  has  brought,  to  establish  fraud 
and  collusion  between  his  judgment  debtor  and  the  alleged 
mortgagees  of  the  property,  and  to  bring  that  property  to  sale 
freed  from  the  encumbrance  which  the  alleged  collusive  mort- 
gage has  imposed  upon  it.  They  accordingly  dismiss  the  appeal 
with  costs. 
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The  2hth  March,  1852. 
Present :  A.  W.  Bbgbie^  Judge, 


r  Regular  appeal  from  the  decision  ofMohu- 

Case  No.  71  of  1851.  J  ^1 K'^^^'^'^^^^^^  ^han,  i^ncipal 
I  Sadder  Ameen  of  Agra,  dated  Srd 
[^     March,  1851. 

MuDARBE  Lall,  (Platntiffj,  Appellant, 
versus 
MuNOHUR  Lall  and  Bindoabun  Sah,  ( Defendants), 
Respondents^ 

TPhis  is  a  salt  to  recover  Rs.  6,122-14-6,  principal  and  interest* 
On  a  bond.  The  plaintiff  states  his  case  as  follows.  Nirund 
Sah  (the  father  of  defendants)  in  the  first  instance,  and  after 
his  death,  the  defendants  themselves  had  pecuniary  dealings 
with  plaintiff's  firm  at  Saadabad.  On  a  settlement  of  accounts, 
the  sum  of  Rs.  3,800,  was  found  to  be  due  from  defendants 
to  plaintiff,  on  account  of  one  bond  from  their  father,  and  three 
others  from  themselves,  and  they  borrowed  Rs.  1,200,  in  addi- 
tion, executing  a  fresh  bond  for  Rs.  5,000,  dated  9th  April 
1848,  with  interest  at  fourteen  annas  per  cent.,  payable  in  one 
year;  and  they  pledged  ten  biswahs  of  their  village  of  Sypoore 
in  security  for  payment;  but  having  failed  in  paying  any  por- 
tion of  the  amount,  plaintiff  is  compelled  to  institute  the  pre- 
sent suit. 

In  reply,  the  defendants  denied  that  either  their  father  or 
themselves,  have  ever  had  any  dealings  with  the  plaintiff,  or 
executed  any  bonds ;  and  they  declare  the  bond  which  forms 
the  present  ground  of  action  to  be  a  forgery.  They  state 
that  there  is  enmity  between  them  and  one  Lekhraj,  and  that 
the  latter  brought  a  false  suit  against  them  in  the  Principal  Sudder 
Ameen's  Court,  on  a  bond  in  which  this  identical  property  is 
purpOTted  to  be  pledged  in  payment.  Lekhraj,  also,  caused 
two  other  fraudulent  suits  to  be  instituted  against  defendants, 
in  the  Court  of  the  Moonsiff  of  Itmadpore,  the  nominal  plain- 
tiffs being  Thakoor  Bass  and  Nundram,  brothers-in-law  of 
lekhraj.  The  plaintiff  in  the  present  suit  is  also  a  connexion 
of  Lekhraj  by  marriage,  the  son  of  the  latter  being  married  to 
a  daughter  of  plaintiff.  The  object  of  all  these  fraudulent  suits 
Mto  obtain  possession  of  defendants'  zemindaree,  moreover, 
on  the  9th  April,  1848,  the  date  of  the  alleged  bond,  the  defend- 
ants Munohur  Sah  and  Dan  Sah  were  at  places  far  distant  from 
that  at  which  the  bond  is  stated  to  have  been  executed.    The 
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bond  is  not  to  be  found  in  the  diary  of  the  putwarree  of  defend- 
ants' village,  which  has  been  kept  for  the  last  three  years  by 
order  of  the  Collector,  and  as  defendants  write  Hindee,  if  the 
bond  were  genuine,  it  would  be  in  their  own  hand-writing. 

The  Principal  Sudder  Ameen  dismissed  the  suit  on  the  fol- 
lowing grounds.  He  observed  that  there  can  be  no  doubt  that  the 
plaintiff  is,  as  he  represents  himself  to  be,  a  man  of  wealth;  but 
the  evidence  in  support  of  his  claim  is,  nevertheless,  not  satis- 
factory ;  the  attesting  witnesses  of  the  bond  are  all  dependents 
of  the  plaintiff,  and  they  have  appeared  as  witnesses  in  most 
of  the  suits  instituted  by  Lekhraj  which  were  dismissed  as 
being  fraudulent,  as  appears  from  the  copies  of  the  decrees 
filed  by  defendants.  The  defendants  have  clearly  established 
their  allegation  that  the  suits  in  question  were  instigated  by 
Lekhraj,  three  of  them  being  dismissed  on  this  ground.  The 
present  is  the /owr/A  case  of  this  description,  all  four  cases  having 
been  instituted  within  the  period  of  four  months.  The  plain- 
tiff's witnesses  declare  that  the  bond  was  executed  at  Chundwar, 
in  the  district  of  Saadabad;  but  it  is  unattested  by  any  persons 
resident  at  that  place;  the  stamp  paper  on  which  it  is  written, 
was  purchased  at  Agra,  although  it  was  readily  procurable  at 
Saadabad.  As  defendants  denied  having  ever  had  any  dealings 
with  plaintiff,  the  latter  was  called  upon  to  produce  proof  of  the 
fact;  but  wiih  exception  of  the  bond  itself,  and  the  witnesses 
thereto,  he  has  not  done  so.  It  is  hi«jhly  improbable,  that, 
when  the  defendants  and  their  father  had  failed  in  discharging 
several  previous  debts  to  plaintiff,  he  should  lend  them  Rs. 
1,200  more,  and  that  at  a  reduced  rate  of  interest;  no  neces- 
sity is  shown  for  the  defendants'  borrowing  the  money;  and 
the  evidence  of  the  tehseeldar,  qanoongoe  and  others,  tends  to 
show  that  the  fraudulent  nature  of  the  present  suit  is  a  matter 
of  notoriety.  The  putwarree,  in  particular,  states  that  all  the 
pecuniary  transactions  of  the  village  are  entered  in  his  diary,  by 
order  of  the  Collector,  and  if  this  bond  were  genuine,  it  would 
have  been  recorded  in  his  book.  The  defendant,  Bindrabun,  in 
Court,  proposed  that  the  case  should  be  decided  by  the  oath  of 
the  plaintiff;  but  the  plaintiff's  son  (who  was  present  in  Court,) 
declined  to  accede  to  this  proposal.  With  advertence  to  all 
these  circumstances,  the  Principal  Sudder  Ameen  was  of  opi- 
nion that  the  present  suit  is  fraudulent,  and  instigated  by 
Lekhraj,  and  dismissed  it  accordingly. 

The  plaintiff  appealed  from  this  decision.  He  denies  that 
the  attesting  witnesses  to  the  bond  are  his  dependents,  or  that 
Lekhraj  has  any  concern  with  this  suit.  He  urges  that  only 
one  of  the  witnesses  to  the  bond,  Nekram;  gave  evidence  for 
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Lekhraj^  that  he  has  no  concern  with  the  enmity  existing  be- 
tween defendants  and  Lekhraj;  and  that  the  dismissal  of  Lekh-' 
raj's  cases  is  no  sufficient  reason  for  dismissing  that  of  plain- 
tiff. Had  the  witnesses  to  the  bond  been  inhabitants  of 
Chundwar,  this  circumstance  would  have  been  equally  alleged 
as  an  argument  against  their  credibility:  the  defendant^  Bindra-' 
bun,  himself  purchased  the  stamp  on  which  the  bond  is  written. 
There  is  nothing  extraordinary  in  the  stamp  being  purchased 
at  Agra,  as  the  villagers  of  Sypoor  and  Chundwar  are  both  in 
the  Agra  District;  there  was  no  necessity  for  plaintiff  to  file  his 
accounts,  seeing  that  the  ground  of  action  was  the  defendants^ 
bond.  Moreover,  proof  of  the  defendants^  previous  dealings 
with  plaintiff  is  furnished  in  the  evidence  of  the  witnesses  to 
the  bond,  in  whose  presence  the  defendants  admitted  the  fact. 
The  last  loan  to  the  defendants  was  made  at  a  lower  rate  of 
interest,  in  consequence  of  their  being  men  of  property.  As 
to  the  evidence  of  the  tehseeldar  and  others  regarding  the 
notorious  character  of  this  suit,  this  was  mere  hearsay,  and 
entitled  to  no  consideration:  it  was  a  report  got  up  by  the 
defendants  to  serve  their  own  ends.  It  was  optional  with 
defendants  to  register  their  bond  in  the  putwarree^s  diary, 
and  its  non-appearance  therein  is  no  proof  of  its  being  a  for- 
gery. Plaintiff  was  not  present  in  Court  when  the  proposition 
was  made  to  put  him  on  his  oath,  and  his  son  was  not  authoriz- 
ed by  him  to  decline  this  mode  of  adjudication.  In  short,  appel- 
lant alleges  that  the  Principal  Sudder  Amecn  has  dismissed 
his  suit  on  grounds  purely  conjectural,  and  that  he  is  entitled 
to  a  decree  in  his  favour  on  an  impartial  consideration  of  the 
evidence  adduced  by  him. 

I  see  no  reason  to  interfere  with  the  decision  of  the  Prin- 
cipal Sudder  Ameen.  Without  admitting  the  force  of  all  the 
reasons  assigned  by  that  Officer  for  considering  this  suit  frau- 
dulent, I  am  satisfied  that  the  conclusion  he  has  arrived  at  is 
correct.  The  plaintiff  had  it  in  his  power  to  rebut  the  suspi- 
cion attaching  to  this  suit,  by  producing  his  accounts,  which 
would  satisfactorily  have  shown  whether  or  not  the  previous 
transactions,  which  he  alleges  to  have  taken. place  between 
himself  and  the  defendants,  had  any  real  existence.  He  could 
not  indeed  be  compelled  to  produce  his  accounts ;  but  no  honest 
man,  when  suspected  of  dishonesty,  would  hesitate  for  an 
instant  to  produce  his  most  private  accounts,  and  the  refusal 
or  neglect  to  do  so  must  always  tell  greatly  against  the  per- 
son so  withholding  them.  It  is,  indeed,  a  strong  presumptive 
proof  that  the  allegation  of  fraud  is  well  founded.  The  facts 
of  Lekhraj  being  the  plaintiff^s  near  relative,  of  his  having 
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instigated  fraudulent  suits  against  these  same  defendants^  and 
of  the  witnesses  to  the  bond  in  the  present  case  being,  nu>re 
or  less^  dependents  of  the  plaintiff,  are  in  my  opinion  suffi- 
ciently established;  and  under  these  circumstances  I  am  of 
opinion  that  the  Principal  Sudder  Ameen  was  fully  justified 
in  dismissing  the  suit.  It  is  only  to  be  regretted  that  in  this 
and  similar  cases  there  is  generally  a  deficiency  of  positiye 
eyidenoe,  which  renders  it  inexpedient  to  direct  a  criminal  pro- 
secution of  the  fraudulent  suitors.  I  must,  therefore,  be  con* 
tented  in  the  present  instance  to  affirm  the  decision  of  the 
Principal  Sudder  Ameen,  and  dismiss  the  appeal  with  all  cowim 
payable  by  the  appellant. 

.^m^^ 


The  27th  March,  1852. 
Pre$eni:  A.  W.  Beobis,  Judge. 

{Special  appeal  from  the  decision  of  J.  S. 
Clarke,  Esq.,  Judge  of  Azimgurh,  dated 
2Sth  June,  ISbl. 

MussuMAT  UcHKAJ  KuoR,   (PlaintiffJ,  Appellant, 

versus 

Shewdshul  Bai  and  others,    (Defendants),   Respondents. 

This  case  will  be  found  reported  at  pages  78  to  80  of  the 
printed  Decisions  for  Zillah  Azimgurh  for  the  year  in  ques- 
tion. 

A  special  appeal  is  admitted  to  try,  ^'  whether  the  Judge's 
decision  is  not  incomplete,  inasmuch  as  he  has  omitted  to 
reeord  any  opinion  on  a  material  plea  urged  by  the  plaintiff, 
in  her  petition  of  appeal  from  the  decision  of  the  Frincipid 
Sudder  Ameen/^ 

I  am  of  opinion  that  the  decision  of  the  Judge  is  vitiated 
by  the  defect  specified  in  the  certificate  of  special  appeal.  The 
appellant  in  her  petition  of  appeal  to  the  Judge,  in  addition  to 
the  matter  specified  in  her  petition  of  plaint  and  rejoinder  in 
the  Principal  Sudder  Ameens'  Court,  urged  that  the  defend- 
ants' plea  in  regard  to  the  private  purchase  by  them  of  the 
puttee  from  the  auction  purchaser,  even  if  held  to  be  good 
respecting  the  majority  of  the  villages,  was  not  so  with  refer- 
ence to  the  village  of  Joopar,  which  she  alleged  was  not  includ- 
ed either  in  the  auction  sale  or  the  subsequent  transfer  to  the 
defendants,  and  that  she  was,  therefore,  at  any  rate  entitled  to 
a  decree  for  a  portion  of  that  village  according  to  the  law  of 
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inberitance.  On  referring  to  the  petition  of  pbint^  and  the 
copy  of  the  byenamah  filed  bj  the  defendants  in  the  Principal 
Sudder  Ameen's  Conrt,  I  find  that  the  Tillage  of  Joopar  ^though 
enumerated  in  the  former  document^  is  not  specified  in  the 
latter, — a  discrepancy  which^  unless  accounted  for^  seems  to 
give  a  colour  to  the  appellant's  objection^  the  more  so^  as  in  their 
reply  to  the  plainti£Ps  petition  of  appeal  in  the  Judge's  Courts 
the  defendants  seem  not  to  deny  the  fact  of  the  village  in 
question  being  excluded  from  the  transfers  of  the  rest  of  the 
property,  but  justify  their  retention  of  it  on  other  grounds 
which  it  is  unnecessary  in  this  place  to  specify.  It  was,  there- 
fore, incumbent  on  the  Judge  to  notice  this  new  plea  of  the 
plaintiff,  and  to  dispose  of  it  in  his  decretal  order;  but  from  his 
entire  omission  to  make  any  mention  of  it,  it  is  to  be  presumed 
that  it  escaped  his  notice.  A  decision  thus  incomplete  cannot 
be  allowed  to  stand,  and  I  accordingly  annul  the  Judge's  decision 
and  remand  the  suit,  in  order,  that  a  fresh  and  more  perfect 
judgment  may  be  recorded. 

The  ZQth  March,  1852. 
PreierU: 


{A.  W.  Beobib,         "] 
S.  S.  BaowN,  VJudgei. 

H.  B.  Habington,  J 


{Special  appeal  from  the  decision  of  C.  C. 
Jackson,  Esq.,  Judge  of  MeenU,  dated 
26th  July,  1851. 

BusTBERAK,  (Plaintiff),  Appellant, 

versus 
GooLAB,  (BefendantJ,  Respondent. 
This  case  will  be  found  reported  at  pages  148  and  149  of  the 
printed  Decisions  for  Zillah  Meerut  for  the  past  year. 

A  special  appeal  was  admitted  to  try  ''  whether  the  Judge 
was  justified  by  existing  precedents,  in  dismissing  the  plaintiff's 
claim  as  against  the  ddendant  Goolab  Singh,  who  did  not 
defend  the  suit,  and  does  not  appear  to  have  appealed  from  the 
decree  given  against  him  in  the  Court  of  first  instance."  At 
the  same  time  the  Judge  was  called  on  to  explain  a  discrepancy 
apparent  between  his  printed  decision  and  the  vernacular  trans- 
lation of  the  same,  a  copy  of  which  was  as  usuid  filed  with  the 
appellant's  petition  of  appeal  in  this  Court, — ^in  the  latter  the 
defendant  Ameen  Singh  ofonf  being  entered  a»  appellant,  whereas 
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in  the  English  original  both  the  defendants  are  represented 
■  as  appellants.  The  Judge  was  further  called  upon  to  explain 
how,  in  the  event  of  the  vernacular  translation  being  the  cor-^ 
red  version,  he  dismissed  the  plaintiff's  claim  against  te/A  defend- 
ants on  the  single  appeal  of  Ameen  Singh. 

The  Judge,  in  his  reply,  admits  that  the  insertion  of  the  name 
of  the  defendant  Goolab  Singh  as  appellant  in  the  English 
version  of  his  judgment  is  a  mistake,  that  individual  not  hav- 
ing joined  in  the  appeal  from  the  Moonsiff's  decision,  but  he 
justifies  his  dismissing  the  claim  against  doth  defendants  on 
the  plea  that,  as  the  bond  which  constitutes  the  ground  of 
action  purported  to  have  been  executed  by  both  defendants 
without  any  specification  of  divided  responsibility,  it  could  not 
be  held  valid  in  regard  to  one  of  the  parties  and  not  so  in 
respect  to  the  other,  and  he  refers  to  the  Construction  No.  997 
as  authorizing  him  to  adopt  this  course. 

The  Court  are  unanimous  in  opinion  that  the  Judge's  vindp- 
cation  of  his  proceeding  is  uot  satisfactory.  Construction  No.  997, 
on  which  the  Judge  relies  for  his  justification,  declares,  thaf  the 
appellate  Courts  ought  generally  to  confine  themselves  to  the  deci- 
sion of  the  objections  to  the  decree  made  by  the  parties  who  appeal; 
but  that,  where  obviously  necessary  to  the  ends  of  justice,  the  juris- 
diction of  the  appellate  Court  may  extend  to  all  the  interests 
affected  by  the  decree.''  It  is  obvious  from  the  above  extract 
that,  so  far  from  the  Construction  being  infavouroi  the  Judge's 
mode  of  proceeding,  it  is  the  reverse;  the  general  rule  laid  down 
being  that  of  non-interference  with  such  part  of  a  decree  as 
relates  to  non-appellants,  and  only  permitting  such  interference 
when  *^  obviously  necessary  to  the  ends  of  justice."  It  was  in- 
cumbent on  the  Judge,  therefore,  when  he  availed  himself  of  the 
special  form  recognized  by  the  Construction,  distinctly  to  state 
his  reasons  for  doing  so;  at  the  time  of  passing  his  decision, 
he  should  not  have  deferred  his  explanation  until  it  was  called 
for  by  this  Court,  nor  can  the  Court  admit  that  the  reason  now 
assigned  by  the  Judge  for  dismissing  the  appellant's  claim  in 
respect  to  the  defendant  Goolab  is  sufficient.  It  has  been 
repeatedly  ruled  by  this  Court*  that  in  suits  on  bonds,  when  a 
decree  has  passed  against  several  defen- 

^^^^^ATpeUant'^"^^'  dants,  and  a// do  not  appeal,  the  decree 
verwM  '  should  bc  allowcd  to   stand  as   regards 

Kamdyal  and  another,  Res-  such  of  the  defendants  as  have  not 
26ttfMayri*85i.  appealed  and  the  Judge  was  therefore 

not  competent  in  opposition  to  the  au- 
thoritative precedents  of  this  Court  to  rule  otherwise. 
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The  Court,  for  the  reasons  above  specified,  amend  the  decision 
of  the  Judge  by  upholding  the  decision  of  the  Moonsiff  in  res- 
pect to  the  defendant  Goolab.  The  respondent  will  pay  the 
costs  of  this  suit,  which  he  would  have  escaped  but  for  the 
irregular  decree  of  the  Judge  in  his  favour. 

— ®— 

T%e  mth  March,  1852. 
fA.  W.  Begbie,      T 
Present  :<  S.  S.  Brown,  >  Judges. 

[^H.  B.Haiungton,J 

{Regular  appeal  from  the  decision  of  /.  P. 
Gubbim,  Esq.,  Judge  of  Delhie,  dated 
3rd  April,  1851. 

Ali  Mahomed  Khan,  (Plaintiff J,  Appellant, 

versus 

* 

MoHUMED  An  Khan,  (Defendant),  Respondent. 

The  report  of  this  case  will  be  found  at  pages  77  and  78  of 
the  printed  Decisions  for  Zillah  Delhie  of  the  past  year. 

The  grounds  of  the  appeUant's  appeal  from  the  Judge's  deci- 
sion are  five  in  number  ;  1st,  that  the  mutation  of  names  effected 
at  the  instance  of  the  appellant  in  the  Collector's  Office,  was 
not  tantamount  to  an  alienation  of  his  property  in   the  villages, 
as  the  transaction  was  neither  a  «afe  nor  a  gift;  as   to  consti- 
tute the  one  there  must  be  a  consideration,  and  in  the  other, 
a  clear  and  distinct  declaration  of  the  donor's  intent;  whereas, 
in  the  application  made   by   the   appellant  to   the   Collector, 
under  date  17th  September,  1841,   there  is  no   such   explicit 
enunciation ;   that,  on  the  contrary,  it  was  stated  therein,  that 
the  names  of  appellant's  sons  were  to  be  entered  as  managers 
only,  and  not  as  proprietors.     3nd.     That  even  if  the  aforesaid 
application  be  regarded  as  a  gift,  (hibbeh)   it  is  still   invalid 
under  the  Mohumedan  law,  which  requires,   that  whenever  any 
perfipon  confers  a  gift  on  more  than  one  individual,  /Ae  shares  of 
each  in  the  property  so  conveyed  should  be  specified  and  without  such 
specification,  the  gift  is  invalid,  according  to  the  futwa  received 
from  the  zillah  Mohumedan  law  Officer,  and  in  the  present  case 
there  is  not  the  required  specification.     3rd.     That  if  there  had 
been  wiy  positive  transfer  of  the  property,  a  deed  to   that  effect 
would  have  been  executed.     4th.     That  in  a  petition  presented 
by  the  respondent,  to  the  Collector,  under  date  10th  July,  1848, 
he  represented  that  he  had  taken  a  great  deal  of  trouble  in  the 
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management  of  the  Tillage^  and  had  accounted  for  the  profit^ 
of  every  year  to  appellant^  from  which  fact  it  is  n^anifest^  that 
appellant  had  not  relinquished  his  proprietary  rights.  5th. 
That  in  the  absence  of  any  written  deed^  and  with  reference  to 
the  law  Officer's  fiUwa,  and  the  non-appearance  of  respondent 
to  defend  the  suit^  the  Judge  ought  not  to  have  ruled  that  the 
Ubbeh  or  gift,  was  proved. 

The  respondent  not  having  appeared  in  answer  to  the  notice 
served  on  him  to  defend  this  appeal^  the  Court  proceed  to  deli- 
ver their  judgment  ex  parte. 

In  regard  to  the  appellant's  first  ground  of  objection^  the 
Court  find  that  he  has  mispresented  the  nature  of  his  appli- 
cation to  the  Collector,  both  in  his  original  petition  of  plaint^ 
and  in  his  appeal  to  this  Court.  The  petition  of  the  appellant 
to  the  Collector,  expressly  requests  that  his  sons  may  be  record- 
ed in  his  stead,  as  proprietors;  and  the  sentences  which  the 
appellant  has  inserted  in  his  petition  of  plaint,  as  reserving  the 
proprietorship  to  himself,  are  not  to  be  found  in  the  petition 
to  the  Collector.  The  Court,  therefore,  overrule  this  objection 
as  unfounded.  The  third  and  fourth  objections  of  the  appellant  are 
disposedof  by  theyt^oA,  which  declares  that  a  written  deed 
of  gift  is  not  necessary;  and  that  whether  the  donees  made  over 
the  profits  of  the  villages  to  their  father,  or  not,  the  gift  is  in 
either  case  irrevocable.  The  fifth  objection  being  a  mere  reca- 
pitulation of  the  preceding  pleas,  calls  for  no  separate  notice. 
There  remains,  then,  only  tiie  second  objection,  in  regard  to 
which  the  Court  are  unanimous  in  ruling,  that  it  is  a  valid 
plea.  The  question  put  by  the  Judge  to  tie  law  officer,  was  to 
the  following  purport,  "  a  Mussulman,  on  account  of  old  age 
and  infirmity,  without  executing  any  written  deed  of  gift  or 
mortgage,  transferred,  without  any  specification  of  shares, 
fbUijmal)  his  landed  estates  to  his  three  sons,  (of  whom  the 
defendant  is  one,)  by  means  of  a  petition  preferred  to  the  Col- 
lector. Two  out  of  the  three  sons,  at  their  father's  ^olici- 
tation,  relinquished  the  village  to  the  latter,  but  the  third  son 
refused  to  do  so,  representing  that  he  had  given  to  his  father 
the  surplus  collections  of  the  villages.  Under  these  circumstan- 
ces, is  the  transfer  valid,  or  not,  and  should  the  recusant  son 
be  made  to  give  up  the  villages  or  otherwise?"  The  reply  of 
the  Mooftee  is  as  follows;  '^  the  absence  of  a  written  deed  does 
not  invalidate  the  transfer,  which  may  be  proved  by  oral  testi- 
mony, with,  or  without,  documentary  evidence;  therefore,  if 
fhis  person  transferred  his  landed  property  to  his  three  sons, 
and  put  each  of  them  in  possession  of  his  separate  share ,  and  effect- 
ed the  Registration  of  each  of  their  names  in  the  place  of  hia 
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own^  and  they  collected  the  rents^  whether  they  kept  the  same 
to  themselves^  or  made  them  over  to  their  father,  with  their  own 
free  will  ftuburrooz) ;  under  such  circumstances,  this  transfer  is 
valid,  according  to  Mohumedan  law ;  and  the  father  has  no 
right  to  resume  the  properly  from  his  sons,  the  relationship 
between  the  parties  being  prohibitory  of  such  revocation,  and 
the  son  who  declines  to  restore  the  estates,  cannot,  legally,  be 
compeUed  to  do  so/'  It  will  be  seen,,  on  a  comparison  of  the 
above  translations  with  the  Judge's  de<;ision,  that  the  Judge 
has  not  accurately  represented  his  own  question  or  the  law 
Officer's  reply;  and,  moreover,  that  the  Judge's  decision  that 
the  alienation  is  valid,  is  not  in  accordance  with  the  opinion 
of  the  law  Officer;  which  declares  that  the  transfer  was  good, 
provided  that  the  donor  '^  put  each  of  the  donees  in  possession 
of  his  separate  share."  This  necessary  condition  is  wanting  in 
the  present  case,  as  it  appears,  from  the  Judge's  own  question 
and  the  petition  of  the  appellant  to  the  Collector,  that  the 
donees  were  not  put  in  separate  possession  of  their  shares.  The 
Court  cannot,  under  these  circumstances,  maintain  the  Judge's 
decision,  but  are  compelled  to  remand  the  case  for  fresh  adju- 
dication with  reference  to  the  foregoing  observations.  The 
Judge,  after  reconsideration  of  the  Law  Officer's  fiitwah  and  the 
circumstances  of  the  case,  will  pass  a  fresh  decision  in  conformity 
with  the  Mohumedan  law. 


The  sort  March,  1852. 


■■{ 


Present :  -{  S.  S.  Brown,  Wudges. 

H.  B.  Habington,  J 


A.  W.  BSGBIE,  1 

r  Special  appeal  from  the  decision  of  Doobi 

Case  No.  81  of  1852.  <      Jowah  Pershady  Principal  Svdd^Ameen 

[^     ofAzimgurhy  daied  4ih  September ,  185 1 , 

HoossEiN  BuKSH  AND  OTHERS,  (DcfrndantsJ,  Appellants, 

versus 

MussuMAT  MooKUNDES  AND  OTHERS,  f Plaintiffs  J,  Respondents. 

PuuNTiFFs  first  brought  a  suit  on  a  deed  of  sale  of  a  two-anna 
share  in  five  mousahs  against  the  seller,  Buhadoor  Ali,  and  obtain- 
ed a  decree*  They  now  under  their  decree  sue  the  defendants  for 
possession  of  the  share  sold  in  four  out  of  the  five  mousahs. 
In  their  plaint  they  state  that,  as  the  share  in  the  (remaining 
nouzah  was  in  the  possession  of  a  lessee,  they  would  sue  for  it 
afterwards. 
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l)efendaiit8^  in  answer^  denied  the  title  of  the  seller,  Buhadoor 
Ali.  They  alleged  their  own  right  and  possession  of  the  thin^ 
sold,  and  took  exception  to  the  suit  as  being  opposed  to  the 
Circular  Order  of  the  30th  September,  1847. 

The  plaintiffs  in  their  replication  affirmed  the  regularity  of 
their  suit,  on  the  ground  that  the  lessee  had  held  possession 
for  a  lengthened  period,  whereas  defendants  had  obtained  pos- 
session in  the  year  1845. 

The  Moonsiff  overruled  the  objection,  and  decreed  on  the 
merits.  It  was  renewed  in  appeal,  but  the  Principal  Sudder 
Ameen  was  of  opinion  that  the  claim  to  the  two  portions  of  the 
property  rested  on  a  different  foundation,  and  that  the  plaintiffs, 
who  had  made  good  their  claim  against  the  seller,  Buhadoor 
Ali,  in  whose  place  plaintiffs  now  stood,  were  at  liberty  to  pro- 
secute their  suit  against  the  several  parties  in  possession, 
separately,  without  any  infraction  of  the   Circular  Order. 

A  special  appeal  was  admitted  to  try,  ''  whether,  under  the 
Circular  Order  of  the  80th  September,  1847,  the  plaintiffs 
should  not  have  been  nonsuited.'^ 

The  Court  observe  that  the  principle  laid  down   in  the  Cir- 
cular, in  claims  of  inheritance,  has  been 
♦  DedEi^llth  June,  1850.     j^gj^:^:  ^^  ^^  applicable  to  all  claims  car- 

rying  with  them  an  unity  of  title  or 
founded  on  the  same  cause  of  action,  and  they  are  of  opinion 
that,  under  the  rule  enjoined  in  the  Circular,  the  plaintiffs  should 
have  been  nonsuited.  The  Principal  Sudder  Ameen  has  evi- 
dently mistaken  the  real  foundation  of  the  claim.  It  has  not 
been  preferred  on  the  ground  of  wrongful  dispossession  by 
different  parties,  in  which  case  there  might  have  been  some 
show  of  reason  in  the  proceeding  of  the  plaintiffs.  It  has  for  its 
object  to  try  the  validity  of  the  title  acquired  by  the  plaintiffs 
in  their  suit  with  Buhadoor  Ali,  against  the  defendants  who 
were  not  parties  to  that  suit,  and  who  allege  their  exclusive 
right  to  the  property  decreed.  It  was  therefore  incumbent  on 
them  to  comprise  in  their  suit  their  entire  interest-  in  the  pro- 
perty. Under  the  Principal  Sudder  Ameen's  own  reasoning, 
the  plaintiffs,  as  the  representatives  of  the  seller,  Buhadoor  Ali, 
cannot  do  more  than  Buhadoor  Ali  could  himself  have  done, 
and  there  is  nothing  in  the  possession  of  the  lessee  to  exempt 
them  from  the  obligation  of  putting  iii  issue  their  whole  right 
in  one  suit.  To  rule  otherwise  would  be  to  throw  open  a  door 
to  the  chance  of  future  conflicting  judgments  which  it  was  the 
object  of  the  Circular  to  obviate.  The  Court  are  accordingly 
under  the  necessity  of  reversing  the  decision  of  both  Courts^ 
and  of  nonsuiting  the  plaintiffs,  with  costs. 
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T%e  ZOth  March,  1852. 

{A.  W.  Begbib,        "] 
S.  S.  Brown,  yJudges. 

H.  B.  Habington,  J 

r  Regular  appeal  from  the  decision  of  Moful^ 

r^      XT    TOO      Id  ft  J      vcc  Abdoor  Ruhman  Khan,   Principal 
CaseNo.  1830F  1849J      ^^^^  ^^^  ^^  ^^^^  >^^^  ^^^^ 

(^     June,  1850. 
Eemajee  Tantia,   bukal,  (Plaintiff),  Appellant, 
versus 
FuNEEoo  Baboo  alias  Heeba  Lall,  (Defendant),  Respondent. 

The  plaintiff  sues  to  recover  from  the  defendant  jewelled 
and  gold  ornaments  to  the  value  of  about  Bs.  21^774-12^  or 
the  price  of  the  same^  with  two  Jyepore  gold  mohurs,  worth 
Bfi.  32,  and  Rs.  2,000  in  cash;  total  of  claim,  Rs.  23,806-12.  He 
states  that  he  had  occupied  apartments  in  the  house  of  the 
defendant  at  Benares  for  nearly  ten  years,  having  previously 
become  acquainted,  and  had  pecuniary  transactions  with  his 
uncle  at  Bithore,  and  that  wishing  to  perform  what  is  called  the 
punj  kurohee  or  five  coss  circuit  round  the  city  of  Benares,  which 
is  a  religious  service:  he  locked  up^Lis  apartments,  and  having 
enjoined  the  defendant  to  look  after  them  during  his  absence, 
set  out  with  his  wife  and  some  of  his  servants  upon  the  circuit 
abovementioned ;  that  on  his  return,  six  days  after,  he  found  the 
outer  door  of  his  apartments  locked  as  he  had  left  it,  but  on  the 
following  morning,  it  was  discovered  that  a  chest  in  one  of  the 
rooms,  in  which  the  ornaments  and  money  claimed  had  been 
locked  up  previously  to  his  departure,  had  been  broken  open, 
and  the  contents  plundered;  his  suspicions  fell  at  once  uponihe 
defendant,  whom  he  taxed  with  the  theft,  which  he  at  first 
denied,  but  being  pressed  he  afterwards  promised  that  if  the 
plaintiff  would  not  report  the  circumstances  to  the  police,  or 
the  Magistrate,  he  would  restore  all  that  had  been  taken,  to 
which  effect  he  executed  an  agreement  on  plain  paper  for 
something  more  than  Bs.  16,000,  which  was  deposited  with  a 
third  party,  and  also  paid  the  plaintiff  the  sum  of  Rs.  15,000, 
on  account  of  former  transactions :  but  as  he  failed  to  fulfil  the 
terms  of  the  agreement,  and  when  called  upon  to  make  good 
the  property  which  he  had  stolen,  only  put  the  plaintiff  off 
with  evasive  promises.  The  plaintiff  complained,  in  the  first 
instance,  to  the  Criminal  Authorities,  and  charged  the  defend- 
ant with  the  theft,  but  failing  to  obtain  redinBss,  and  being 
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referred  by  those  Anthorities  to  the  Ciril  Court,  he  had  been 
compelled  to  bring  this  action  against  the  defendant. 

The  defendant  not  only  denied  the  charge  of  theft  brought 
against  him  by  the  plaintiff^  but  declared  that  no  theft  had 
taken  place;  he  also  pleaded  the  Construction  No.  318^  as  a 
bar  to  the  cognizance  by  the  Civil  Courts  of  the  plaintiff's  pre- 
sent claim. 

The  Principal  Sudder  Ameen,  after  a  full  investigation,  dis- 
missed the  claim,  which  he  was  of  opinion  the  plaintiff  had 
completely  failed  to  establish,  and  that,  moreover,  it  was  bar- 
red by  the  Construction  pleaded  by  the   defendant.  ' 

In  appealing  from  this  decision,  the  plaintiff  urges  that  if 
the  Construction  referred  to  was  considered  by  the  Principal 
Sudder  Ameen  to  constitute  a  bar  to  the  cognizance  of  his 
claim  by  the  Civil  Courts,  he  should  have  dismissed  the  suit  on 
that  ground  alone,  and  not  have  entered  into  the  merits  of  he 
case;  but  he  contends  that  the  Construction,  in  question,  does 
not  apply  to  the  present  case,  inasmuch  as  it  was  through 
fraud  on  the  part  of  the  defendant  that  he  was  restrained,  in 
the  first  instance,  from  appealing  to  the  Criminal  Authorities, 
and  that  when  he  eventuiJly  applied  to  them,  they  threw  out 
his  case  solely  in  consequence  of  the  length  of  time  which  he 
had  allowed  to  elapse  in  bringing  forward  his  complaint,  and 
themselves  referred  him  to  the  Civil  Court  for  redress.  The 
rest  of  the  plaintiff's  grounds  of  appeal  are  directed  to  show 
that  the  decision  of  the  Principal  Sudder  Ameen  on  the  facts 
of  the  case  is  incorrect,  and  not  borne  out  by  the  record,  which 
contains  sufficient  proof  of  the  truth  of  his  charge  against  the 
defendant,  and  that  he  was  therefore  entitled  to  a  decree. 

The  Court  are  disposed  to  concur  with  the  appellant  that 
under  the  view  taken  by  the  Principal  Sudder  Ameen  of  the  Con- 
struction No.  318,  he  should  have  dismissed  the  suit  as  barred 
by  the  rule  therein  laid  down,  without  entering  into,  or  pro- 
nouncing any  opinion  upon  the  merits  of  the  claim,  in  accord* 
dance  with  the  spirit  of  the  rule  contained  in  paragraph  2  of  the 
Circular  Order  of  the  13th  September,  1843,  and  before,  there- 
fore, proceeding  to  consider  the  other  objections  urged  by  the 
appellant  to  the  decision  of  the  Principal  Sudder  Ameen,  it 
becomes  necessary  for  the  Court  to  determine  how  far  the 
pleas  advanced  by  him  to  show  that  the  ruling  of  the  Princi* 
pal  Sudder  Ameen  on  this  point  is  incorrect,  are  of  force. 

In  the  particular  case  in  which  the  Construction  in  question 
originated,  a  compronfise  had  been  entered  into  between  the^ 
injured  party  and  the  offender,  the  consideration  being  on  tiie 
one  side,  forbearing  to  prosecute,  and,  on  the  other,  restitution. 
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of  value  taken,  and  the  question  arose  whether  the  Civil  Courts 
could  give  effect  to  a  contract  of  this  nature ;  the  Court  ruled 
the  point  in  the  negative^  on  the  ground  that  it  was  clearly 
contrary  to  public  policy  that  such  encouragement  to  obstruct 
the  course  of  criminal  justice  should  be  held  out;  upon  the 
same  principle^  the  English  law  declares  that  "  in  every  case 
of  felony,  the  civil  remedy  of  the  party  immediately  injured  is 
entirely  suspended,  until  he  has  performed  his  duty  to  society 
by  an  endeavour  to  bring  the  offender  to  justice,  and  he  is 
indictable  in  case  he  agrees  to  a  compromise/^ 

As  regards  the  present  case,  the  Court  remark  that  although 
the  plaintiff  does  not  sue  upon  the  agreement  stated  to  have 
been  executed  to  him  by  the  defendant,  in  consideration  of  his 
foregoing  to  prosecute  him  before  the  constituted  Criminal 
Authorities,  apparently  because  that  document  was  written  on 
plain  paper,  and  is  in  the  possession  of  a  third  party,  who  refuses 
to  give  it  up,  the  object  of  his  suit  is  precisely  the  same,  and 
he  has  not  only  pleaded  such  agreement  as  a  proof  of  the 
defendant's  guilt,  but  has  himself  furnished  the  fullest  evi- 
dence of  the  compromise  entered  into  between  himself  and  the 
defendant,  the  considerations  being  exactly  those  stated  in  the 
Construction  No.  318,  both  by  his  own  admissions,  and  by 
bringing  forward,  as  witnesses,  the  parties  who  are  alleged  to 
have  attested  the  agreement  with  their  signatures  at  the  time 
of  its  execution,  and  whose  evidence  fully  supports  the  state- 
ment of  the  appellant;  and,  assuming  the  fact  of  the  theft, 
there  can  be  no  doubt  that,  had  the  terms  of  the  compromise 
been  complied  with  by  the  defendant,  the  case  would  never 
have  come  into  the  Criminal  Court  at  all,  and  the  ends  of  jus- 
tice would  have  been  disregarded  and  defeated.  It  is  further 
in  proof  that  when  the  police,  on  hearing  rumours  of  what  had 
taken  place,  visited  the  premises  where  the  plaintiff  was  still 
residing,  and  questioned  him  on  the  subject,  he  most  positively 
declared  to  them  that  there  had  been  no  theft,  and  that  it  was 
a  mere  dispute  between  him  and  the  defendant  respecting 
some  money  transaction,  nor  was  it  until  nearly  three  months 
after  that  he  brought  forward  his  charge  of  theft  against  the 
defendant  before  tibe  Magistrate.  Under  these  circumstances, 
the  Court  are  unanimous  in  opinion,  that  by  the  conduct  pur- 
sued by  the  appellant  on  the  occasion,  he  has  deprived  himself 
of  his  civil  remedy  against  the  defendant  under  the  prohibitory 
rule,  contained  in  the  Construction  No.  818,  on  account  of  any 
claim  arising  out  of  the  transaction  in  question ;  nor  does  it 
appear  to  the  Court  to  affect  the  matter,  or  to  improve  th^ 
appellant's  case,  that  he  eventually  instituted  a  criminal  pro- 
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secution  for  theft  against  the  defendant^  since^  as  he  has  him- 
self admitted^  it  was  owing  to  the  delay  of  which  he  was  guilty 
in  bringing  his  case  before  the  Criminal  Authorities^  that 
they  threw  it  out,  and  refused  to  issue  process  against  the 
defendant,  and  having  once  committed  himself  by  entering 
into  an  illegal  compromise  with  the  defendant,  by  which,  upon 
certain  conditions,  he  consented  to  forego  his  right  to  prose- 
cute him  criminally,  and  thereby  under  the  Construction 
quoted,  equally  relinquished  and  forfeited  his  civil  remedy,  he 
cannot  now  claim  the  restoration  of  that  remedy  by  reason  of 
the  defendant's  alleged  failure  to  perform  his  part  of  the  illegal 
compact. 

On  these  grounds  the  Court  are  of  opinion  that  the  decision 
of  the  Principal  Sudder  Ameen  must  be  upheld,  and  they  accordr 
ingly  dismiss  the  appeal,  with  costs. 


Present 


The  30/A  March,  1852. 
TA.  W.  Begbie,       '^ 
:  <  S.  S.  Brown,  >  Judges. 

LH.  B.  Harington,  J 


{Special  appeal  from  the  decision  of  Doobi 
Jowala  Pershad,  Principal  Sudder  Ameen 
of  Azimgurhy  dated  ^\st  May,  1851. 

HuRNAH  AND  OTHERS,  f  Defendants),  Appellants, 

versus 

Baboo  Shbonarain  Singh  and  others,  (Plaintiffs),  Respondents, 

Suit,  to  obtain  possession  of  a  moiety  of  mouzah  Fipraha 
Doolya,  Pooreh  Doondee,  and  to  recover  the  sum  of  Bs.  615 
mesne  profits  from  the  year  1243  to  1254  Puslee,  by  the  alteration 
of  the  evidence  of  the  putwarree  in  regard  to  Pooreh  Doondee, 
contained  in  the  roobakaree  of  Settlement,  in  which  he  stated 
that  Pooreh  to  be  in  the  possession  of  the  defendants,  Hurnam 
and  Surupdown,  under  a  deed  of  sale,  which  was  invalid,  and 
by  the  modification  of  the  six  monthly  papers  from  the  year 
1246  to  1253  Fuslee,  and  the  wajib-ooUurz,  as  opposed  to  the 
roobakaree  of  Settlement. 

The  Sudder  Ameen  passed  a  decree  in  favour  of  the  plaintiflb, 
awarding  them  possession  and  the  separation  of  half  the 
mouzah  in  dispute,  but  with  mesne  profits  only  from  the  data 
of  suit  to  the  date  of  their  obtaining  possession.  In  appeal 
this  decision  was  upheld  by  the  Principal  Sudder  Ameen* 
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A  special  appeal  was  admitted  to  try,  whether  it  was  compe- 
tent  to  the  lower  Courts  to  accept  the  roobakaree  of  Settlement 
in  part,  and  to  reject  it  in  part,  that  is,  to  rule  that  the  roobaka-' 
ree  of  Settlement  was  trustworthy  as  regards  the  nature  of 
the  tenure,  not  trustworthy  as  regards  the  sale,  of  which 
it  makes  mention  to  the  defendants,  and  secondly,  whether  it 
was  competent  to  a  Court  of  law  to  reject  the  wajib-ool-urz  of 
Settlement  on  such  grounds  as  have  been  assigned  in  this  case. 

On  referring  to  the  roobakaree  oi  Settlement,  the  Court  observe 
that  it  contains  no  finding  by  the  Revenue  Authorities  as  to 
the  validity  or  otherwise  of  the  deed  of  sale  objected  to  by  the 
plaintiffs,  but  merely  an  abstract  of  the  evidence  given  by  the 
putwarree  of  the  village  as  regards  that  document,  which  the 
plaintiffs  are  desirous  to  have  expunged,  and  the  decision, 
therefore,  of  the  lower  Courts  in  respect  to  the  deed  in  ques- 
tion, cannot,  in  the  opinion  of  the  Court,  be  looked  upon  as 
beyond  their  competency,  or  as  inconsistent  with  the  terms  of 
the  roobakaree  of  Settlement,  which  disposes  of  the  first 
point  mentioned  in  the  <;ertificate  of  special  appeal. 

With  regard  to  the  second  point,  the  Court  remark  that  the 
grounds  on  which  the  lower  Courts  have  rejected  the  wajib-ool" 
urz,  turn  altogether  upon  questions  of  facts,  into  which  they 
are  not  competent  to  enter  in  trying  a  special  appeal ;  those 
Courts  have  found  that,  according  to  the  declaration  of  the 
roobakaree  of  Settlement,  the  tenure  of  the  estate  in  dispute 
is  zemindaree,  which  is  confirmed  by  the  evidence  adduced  on 
the  point,  and  until  that  roobakaree  is  formally  set  aside  or 
superseded  by  the  admission,  or  with  the  consent  of  the  par- 
ties, which  the  lower  Courts  find  not  to  have  been  the  case,  it 
must  be  received  preferentially  and  held  to  be  of  superior  force 
to  any  wajib^ooUurz  subsequently  prepared  at  variance  with  the 
terms  of  it,  as  regards  the  nature  of  the  tenure  or  other- 
wise.   The  appeal  is  accordingly  dismissed  with  costs. 
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The  30/A  March,  1852. 

{A.  W.  Begbib,       1 
S.  S.  Brown^  >Judges. 

H.  B.  Hauington^J 

^Special  appeal  from  the  decision  of  Mo* 
humed  Hoossein  Khan,  Principal  Sud* 
der  Ameen  of  Bareilly,  dated  ISth  June, 
1852. 

Jaxkee  Dass  and  others^  (Defendants),  Appellants, 

versus 
Dhuneeram  and  others^   f Plaintiffs),   Respondents. 

This  suit  was  brought  by  the  plaintiffs,  styling  themselves 
amongst  ih^faqueers  of  a  Hindoo  temple,  inmouzahChandpore, 
zillah  Bareilly,  for  the  erasure  from  the  Collector's  Register 
of  the  names  of  the  first  three  defendants  as  mortgagees  of 
monzah  Soorutpore  Konya  by  the  annulment  of  a  deed  of 
mortgage  executed  to  them  by  the  fourth  defendant,  the 
muhunt  of  the  temple,  on  the  2nd  July,  1848,  to  obtain  an 
order,  declaring  that  mouzah  to  belong  to  the  temple  in  ques- 
tion, and  to  recover  the  sum  of  Rs.  210,  mesne  profits  appro- 
priated by  the  mortgagees  from  1256  to  the  khurreef  harvest  of 
1257  Puslee. 

The  Sudder  Ameen  found  that,  although  the  fourth  defendant 
was  the  mnhunt  of  the  temple,  for  the  general  purposes  of  which 
the  estate  abovenamed  was  bestowed,  it  was  mat  i  wuqf,  and 
could  not  be  alienated,  and  he  therefore  passed  a  decree  in 
favour  of  the  plaintiffs,  setting  aside  the  deed  of  mortgage  to 
the  first  three  defendants,  and  ordering  the  erasure  of  their 
names  from  the  Collector's  register;  he  also  declared  them 
liable  for  the  sum  of  Rs.  90-6-3,  part  of  the  mesne  profits 
claimed,  as  well  as  for  the  plaintiffs'  costs.  Prom  this  decision, 
an  appeal  was  preferred  by  the  first  three  defendants,  which  was 
referred  for  trial  to  the  Principal  Sudder  Ameen,  who,  on  the 
18th  June  1851,  passed  a  decree  in  substance  as  follows: — 

''I  consider  the  decision  of  the  Sudder  Ameen,  for  the  reasons 
contained  therein,  to  be  highly  proper,  but  as  he  has  not  spe- 
cified whose  name  is  to  be  recorded  in  lieu  of  the  names  of  the 
mortgagees,  (appellants),  which  he  has  directed  to  be  erased  from 
the  zemindaree  column  of  the  mouzah,  in  dispute,  in  the  Collec- 
tor's register,  or  who  is  to  receive  the  mesne  profits  awarded 
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by  hiiii>  it  becomes  necessary  to  supply  the  omission;  be  it^ 
therefore^  known  that  the  names  of  die  mortgagees  are  to  be 
erased^  and  the  name  of  the  mortgager  entered  as  before  in  the 
Collector's  register:  the  names  of  the  plaintiffs^  who  are  stran* 
gen,  can,  nnder  no  circumstances,  be  entered;  neither  can  they 
receive  the  mesne  profits,  which  must  be  recoyered  from  the 
mortgagees,  and  remitted  to  the  Collector,  with  whom  the 
genend  superintendence  of  endowed  property  rests,  under 
the  provisions  of  Regulation  XIX.  of  1810,  in  order  that  that 
officer,  whether  through  the  mortgager,  or  in  such  other  man- 
ner as  he  may  think  proper,  may  apply  the  money  to  the  gene- 
ral  purposes  of  the  temple,  to  which  it  has  been  given;  the 
costs  of  the  appeal  to  be  paid  by  the  appellants. 

A  special  appeal  was  admitted  from  this  decision  to  try, 
whether  the  Principal  Sudder  Ameen  having  fouii^d  that  the 
plaintiffs  were  strangers,  could  legally  pass  a  decree,  upon 
their  suit,  against  the  defendants,  and  order  the  realization 
from  them  of  the  profits  of  the  estate  in  dispute,  and  the  remit- 
tance of  the  same  to  the  Collector  in  his  capacity  of  Super- 
intendent of  endowments,  to  be  disposed  of  by  him  for  the 
general  purposes  of  the  building  to  which  they  belong,  that 
officer  being  no  party  to  the  suit. 

The  Court  observe  that  the  decision  of  the  Principal  Sudder 
Ameen  is  not  consistent,  and  they  are  unanimous  in  opinion 
that,  as  it  now  stands,  it  cannot  be  maintained.  The  Principal 
Sudder  Ameen  having  found  that  the  plaintiffs  were  strangers, 
and,  as  such,  not  entitled  to  a  decree  for  any  part  of  the  pro- 
fits claimed  by  them,  or  to  have  their  names  registered  in 
place  of  the  names  of  the  defendants  ordered  to  be  erased, 
should  not  have  proceeded  to  pass  a  decree  against  the  defend-^ 
ants  on  the  suit  of  parlies,  whose  right  to  institute  this  action 
has  been  disputed  by  the  defendants  from  the  first,  much  less 
was  it  competent  to  the  Principal  Sudder  Ameen  to  direct  the 
recovery  of  any  money  from  the  defendants,  and  the  remittance 
to  the  Collector,  who  was  no  party  to  the  suit  before  him. 
Various  precedents  and  repeated  instructions  have  laid  it  down 
as  a  general  rule,  that  the  Civil  Courts  should  ordinarily  con- 
fine tibemselves  to  the  trial  and  decision  of  the  suits  instituted 
before  them,  as  between  the  parties  to  those  suits,  without 
extending  or  diverting  their  attention  to  the  interests  of  other 
parties,  whose  rights  are  not  in  issue,  and  who,  not  being  before 
the  Court,  no  order  can  be  passed  in  regard  to  them,  and  they 
should,  therefore,  be  left  to  prosecute  any  claim  that  they  may 
have,  in  the  usuaJ  manner.    Acting  upon  this  principle^  if  the 
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xe^vXt  of  the  enquiry  made  by  the  Fryicipal  Sudder  Ameen  is 
the  present  case,  was  tosatiisfyhis  mind  that  the  plaintiffs^  being 
ttrangersj  could  not  claim  a  decree  in  their  favour^  all  that 
he  iras  required  to  do  was  to  dismiss  their  suit,  as  brought^  witH 
CQstSj  leaving  them^  or  any  other  interested  i^arty,  to  take  sucli 
p;roceedings  before  the  Revenue  Authoriti^  mider  theppit- 
visions  of  Regulation  XIX.  of  1810^  as  they  might  deem  pro^. 
Ihe  Court  accordingly  reverse  the  decision  of  the  PruLCXpa|l 
Sudder  Ameen^  and  remand  the  case  to  his  Court  for  revi^on 
in  reference  to  the  foregoing  observations. 
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Tlie  bth  April  1852. 

Present  :* 


.  fA.  W.  Bbgbib,        1 
:<  S.  S.  Brown,  >  Judges. 

LH.  B.  Harington,  J 


Case  No.  241  op  1851. 


'Special  appeal  from  the  decision  of  Ah- 
dool  Azeez  Kfmn^  Principal  Sudder 
Atneen  of  Ghazeepore,  dated  17th 
September  1851. 

Khkdoo  and  another,  (Defendants),  Appellants), 

versus 

Birj  Lall  Ram,  (Plaintiff),  Respondent. 

A  SPECIAL  appeal  was  admitted  to  try,  whether  it  was  compe- 
tent to  the  Principal  Sudder  Ameen  to  pass  a  decree  in  favour 
of  the  plaintiff,  on  the  faith  of  a  lekha  buhee,  the  trustworthi- 
ness of  which  had  been  disallowed  by  the  Judge  in  a  previous 
suit,  decided  22nd  January  1850. 

On  referring  to  the  decision  in  the  case  alluded  to,  the  Court 
find  that  the  Judge  did  not  absolutely  reject  the  lekha  buhee, 
on  which  the  claim  in  that  case,  as  well  as  in  the  present  suit, 
was  brought,  as  unworthy  of  trust ;  but  as  it  was  unsupported 
by  any  other  book,  and  thcte  were  several  pages  of  plain  paper 
in  it,  on  which  there  could  be  no  difficulty  in  making  fresh 
entries,  he  was  of  opinion  that  there  was  not  sufficient  evi- 
dence to  establish  the  plaintiff's  claim,  which  he  accordingly 
dismissed.  But  whatever  may  have  been  the  opinion  of  the 
Judge  as  regards  the  lekha  buhee  of  the  plaintiff  in  the  previ- 
ous case,  it  must  be  considered  to  have  been  confined  to  the 
entries  in  dispute  between  the  parties  to  the  suit,  and  the  mere 
circumstance  of  its  rejection  by  the  Judge  in  that  case,  so  far 
as  it  related  to  the  claim  preferred  in  it,  cannot,  in  the  opinion 
of  the  Court,  be  held  to  be  of  itself  sufficient  to  invalidate  the 
whole  book,  and  to  throw  discredit  upon  the  accounts  of  all 
other  parties  entered  in  it,  so  as  to  leave  tire  Court  no  alterna- 
tive, but  to  dismiss  any  suits  brought  against  them,  though  it 
would,  no  doubt,  very  properly  induce  greater  caution  in 
receiving  the  book  as  evidence ;  and  as  it  appears  from  the 
decision  of  the  Principal  Sudder  Ameen  in  the  case  now  in 
appeal  before  the  Couirt,  that  the  claim  of  the  plaintiff,  though 
brought  nominally  upon  the  same  shop  book,  is  supported  by 
other  evidence,  by  which  the  Principal  Sudder  Ameen  consi- 
ders it  to  have  been  satisfactorily  established,  the  Court  are 
unanimous  in  opinion  that  his  decision  cannot  be   disturbed 
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on  the  ground  set  forth  in   the  certificate   of  special   appeal^ 
and  they  accordingly  dismiss  the  appeal  with  costs. 


The  ^th  JprU  1852. 
Present  : 


{A.  W.  Begbib,        ] 
S.  S.  Brown,  >  Judges, 

H.  B.  Harington,  J 


{Special  appeal  from  the  decmon  of  R. 
J,  Tayler,  Esq,,  Judge  of  Jounpore, 
dated  30th  September  1850. 

GooRBUKSH  Singh  and  another,  (" Defendants J,  Appellants, 

versus 

Shewaram,  (Fiaintiff),  Respondent. 

A  SPECIAL  appeal  was  allowed  to  try,  "  whether  the  lowet 
Courts  should  have  passed  a  decree  against  the  defendants  in 
a  suit  for  enhanced  rent,  at  the  same  time  that  those  Courts 
have  admitted  that  the  legal  notice  upon  which  the  plain- 
tiff founds  his  claim  did  not  take  effect." 

The  Court  are  unanimous  in  opinion  that  the  Moonsiff  and 
the  Judge,  who  has  adopted  the  grounds  of  the  Moonsiff's  deci- 
sion, having  rejected,  for  reasons  set  forth  therein,  the  tshtehar- 
namah  alleged  to  have  been  published  by  the  respondent  in  the 
month  of  Jeyt  1255  Fuslee,  and  on  which  his  claim  to  an  enhance- 
ment of  rent  in  the  following  year  is  founded,  were  required  to 
dismiss  his  suit,  and  that,  under  the  law  as  it  now  stands,  it 
was  not  competent  to  them  to  proceed  to  award  to  the  respond- 
ent rent  at  what  they  considered  a  fair  rate  in  excess  of  the 
sum  previously  paid  by  the  appellants,  any  increase  upon 
which,  whatever  may  be  the  capabilities  of  the  land  cultivated 
by  the  appellants,  could  only  be  demanded  on  satisfactory  proof 
that  they  had  entered  into  a  written  engagement  to  pay  such 
increase,  or  that  the  plaintiff  had  conformed  to  the  conditions 
contained  in  Section  9,  Regulation  V.  of  1812.  On  this  point, 
the  Court  observe,  the  provisions  of  that  Section  are  clear  and 
conclusive,  and  they  are  compelled,  therefore,  to  reverse  the 
decisions  of  both  the  lower  Courts,  and  to  order  the  dismissal 
of  the  plaintiff's  claim,  with  all  costs. 
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The  8ih  April  1852. 
Pte^ent:  tl.  B.  Habington^  Judge* 

r  Special  appeal  from  the  decision  of  A. 
Case  No.  101  ov  1852.    \      Lang,  E$q.^  Judge  of  Allahabad,  daied 

I     30/A  AuffUit  1851. 

MssB  HussuN,  (PlainHff),  Appellani, 

versus 

Shbikh  Gholam  Hoossbin,  fDefsndaniJ,  Respondent. 

The  particulairs  of  this  ca6e  al^  giveti  ill  th6  yolume  of  print* 
^  decisions  for  the  month. 

A  special  appeal'  was  admitted  to  try^  whether  the  defendant 
having  pleaded  payment  of  a  larger  sum  than  plaintiff  had  given 
him  credit  for  in  account^  the  pi^oof  Of  which  rested  with  him, 
and  the  Principal  Sndder  Ameen  hairing  disallowed  the  plea  on 
the  ground  of  no  proof  having  been  adduced  in  support  of  it^  it 
was  competent  to  the  Judge  to  reverse  the  whole  of  the  Princi- 
pal Sudder  Ameen's  decision,  and  to  dismiss  the  claim  of  the 
plaintiff  tfi  toto,  iTithout  assigning  any  grounds  for  overruling 
the  finding  of  the  Principal  Sudder  Ameen  on  the  point  above- 
mentioned,  showing  in  what  respect  he  considered  it  to  be  op-* 
posed  to  the  record,  or  otherwise  erroneous. 

The  Court  remark  that  the  Judge  appears  to  have  Confined 
his  attention  to  the  single  point,  as  to  whether  there  was  proof 
that  the  price  of  the  books  sold  to  the  defendant  was  as  stated 
by  the  plaintiff,  and  which  is  disputed  by  the  defendant,  and 
that  he  has  entirely  overlooked  the  issue  raised  by  the  defend* 
ant  as  to  the  amount  paid  by  him  to  the  plaintiff  for  the  books, 
which  he  admits  having  purchased,  and  which  is  in  excess  of 
the  sum,  which  the  plaintiff  acknowledges  to  have  received. 
This,  therefore,  became  one  of  the  issues  for  trial,  and  it  was 
very  properly  tried  by  the  Principal  Sudder  Ameen,  who  for 
the  reasons  set  forth  in  his  judgment,  decided  it  in  favour  of 
the  plaintiff)  and  the  Judge  could  not  set  aside  the  finding  of 
the  Principal  Sudder  Ameen  on  the  point  in  question,  without 
giving  his  reasons  for  considering  it  to  be  erroneous,  much  lesd 
pass  over  the  point  altogether,  while  he  dismissed  the  claim  of 
the  plaintiff  in  iota.  The  Court  are  consequently  compeQed  to 
reverse  the  decision  of  the  Judge,  and  to  remand  the  case  to  his 
file  for  revision  as  regards  the  plea  abovementioned,  and  in 
order  that  he  may  now  adjudicate  upon  it;  the  present  Judge 
will  understand  that  he  is  to  confine  his  revision  of  the  case  to 
the  single  point  noticed. 
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The  12/A  AprU  1852. 

Present: 


fA.  W.  Begbie,         1 
\  S.  S.  Brown^  \  Judges. 

LH.  B.  Hakington,   J 


Case  No.  248  o¥  1851. 


r  Special  appeal  from  the  decision  ofMoul' 
\  vee  Mohumed  Hbossein  KAan,  Prindpal 
]  Sudder  Ameen  of  BareUly,  dtUed  2l9i 
L     May  1851. 


DooLETCHUND^  (Plaintiff),  Appellant^ 

versus 

HuRDEO  SuHAi  AND  OTHERS^  (Defendants),  Respondents. 

This  suit  was  brought  to  obtain  possession  of  a  five-biswah 
share  of  mouzah  Oosmanpore^  with  registry  of  name,  under  a 
pegistcred  deed  of  sale^  dated  the  30th  June  1849,  by  voiding  a 
deed  of  gift  of  the  same  property,  also  registered,  and  bearing 
date  the  4th  April  1849. 

The  Moonsiff  of  Suheswan  decided  the  case  in  favour  of  the 
plaintiff,  but  in  appeal  his  decision  was  reversed  by  the  Princi- 
pal Sudder  Ameen,  who,  chiefly  on  the  ground  of  the  priority  of 
the  date  of  the  deed  of  gift,  and  of  its  being  equally  good  with 
the  deed  of  sale,  held  the  former  to  be  valid,  and  he,  therefore, 
dismissed  the  claim  of  the  plaintiff,  with  costs, 

A  special  appeal  was  admitted  to  try,  '^  whether  the  Principal 
Sudder  Ameen  was  not  wrong  in  giving  the  preference  to  the 
deed  of  gift  held  by  Hurdeo  Singh  and  the  others,  ovet  the 
deed  of  sale  held  by  the  plaintiffs,  inasmuch  aa  the  deed  of 
sale  was  executed  in  satisfaction  of  bonds  of  date  prior  to  the 
deed  of  gift,  the  property  entered  in  the  deed  of  sale  having  been 
pledged  under  the  bonds,  and  the  deed  of  sale  having  been  filed 
in  a  suit  brought  by  the  plaintiff  to  recover  on  the  bonds.** 

The  Court  observe  that  only  one  of  the  four  bonds,  referred 
to,  is  filed  with  the  record  of  the  present  suit,  but  it  is  not 
denied  that  the  other  three  are  to  the  same  effect,  or  that  they 
all  contain  the  like  condition,  nor  has  any  attempt  been  made 
to  show  that  they  have  been  discharged  by  the  payment  <^  the 
amount.  The  bond  before  the  Court  expressly  recites,  that  until 
the  liqtudation  of  the  loan,  the  parties  executing  it  cannot 
alienate  their  zemindaree  rights  in  the  estate  in  dispute  in 
any  other  quarter,  but  this  stipulation,  the  Court  remark,  was 
clearly  violated  by  the  execution  of  the  deed  of  gift  referred  to 
in  the  certificate  of  special  appeal,  atid  the  fact  of  the  donees 
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being  the  wife  and  sons  of  the  donor  demonstrates  {the  fraudu- 
lent and  coUusiye  character  of  the  transfer.  The  Principal 
Sudder  Ame^n  is  wrong  in  declaring  the  bonds  not  to  be  of  the 
nature  of  a  mortgage^  notwithstanding  that  he  admits  that  they 
contain  the  stipulation  abovementioned^  and  he  is  equally  in 
error  in  supposing  that^  because  the  bonds  were  not  registered, 
they  are  invalidated  by  the  registered  deed  of  gift  under  the 
provisions  of  Section  2,  Segulation  XIX.  of  1843,  since  the  pre- 
ference which  that  Section  gives  to  a  registered  over  an  unregis- 
tered deed,  applies  only  to  deeds  of  the  same  character,  as  ruled 
•  j__i  p^rtiu^  ^y  *^®  Court  in  the  case  cited  in  the  margin,* 
jjideejPerahad,  ^tiie  the  law  further  makes  it  *an  express 
OomeidSiiigh»No.ll    provision  that  the  authenticity  of  the  regis- 

5fiio*^'  ^^^  ***^    *^^*  *®^  ^^^^^  ^  established  to  the  satis- 

"^^-  faction  of  the  Court. 

In  disposing  of  the  present  case,  the  Principal  Sudder  Ameen 
appears  also  to  have  overlooked  the  precedent  established  by  the 
decision  of  the  Court,  in  the  case  of  Heera  Lall  verstts  Rutchpall, 
dated  the  3rd  February  1851,  which  is.  precisely  in  point.  In 
that  case,  it  was  observed  that  "  under  ordinary  circumstances, 
the  right  of  a  proprietor  to  sell  to  one  party  property  which  he 
has  previously  mortgaged  to  another,  is  not  matter  of  question. 
But  the  Court  find,  on  referring  to  the  mortgage  deed  in  this 
case,  an  express  stipulation  by  the  mortgagee,  that,  during  a 
period  specified,  he  will  not  sell  it.  He  has  sold  it  notwith- 
standing, and  for  this  violation  of  the  engagement  entered  into, 
the  plaintiff  is  entitled  to  call  on  the  Courts  for  redress.^'  The 
same  principle  was  recognized  in  a  more  recent  decision  of  the 
Court,  in  the  case  of  Chujjoo  Lall  vemts  Jorawur  Lall,  dated  the 
11th  February  last,  and  it  must  also,  the  Court  observe,  govern 
the  decision  of  the  case  now  before  them  in  appeal ;  they  there- 
fore reverse  the  decision  of  the  Principal  Sudder  Ameen,  and 
uphold  that  of  the  Moonsiff,  with  costs. 
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ne  12th  April  1852. 

{A.  W.  Bbgbib,        "] 
S.  S.  Brown,  ^Judges. 

H.  B.  Hawngton,  J 

rSpeciat    appeal  from  the    decision    9f 

rk       XT     o^ft       lOBi      I      Maulvee    Mokumed  Hoossein  Khan, 
Caii  No.  249  of  1851.  J      ^,^^^  ^^^^^  ^^^^  ^j  ^^^^^^ 

{^     dated  2,\st  May  l%^\. 
DooLEYCHUND,  (Defendant)^  Appellant, 
venuB 
HuKDBO  AND  0THEB8,  (PlainHffs)^  Bespondents. 

The  parties  to  this  appeal  are  the  same  as  in  the  preceding 
case,  this  being  a  counter-suit  brought  by  the  defendants  in 
that  case  to  establish  their  deed  of  gift,  and  to  invalidate  the 
plaintiffs'  deed  of  sale.  The  decisions  of  the  lower  Courts 
correspond  with  those  passed  by  the  same  officers  in  the  pre- 
vious case,  and  the  decision  of  the  Court  in  that  case  equally 
disposes  of  this  appeal  also,  the  special  appeal  having  been 
admitted  to  try  the  same  point. 

'   The  decision  of  the  Principal  Sudder  Ameen  is  therefore 
reversed^  and  that  of  the  Moonsiff  upheld,  with  costs. 

.^« 

The  lith  April  1852. 

Present  ; 


{A.  W.  B^BiB,  T 

S.  S.  Brown,  >Judges. 

H.  B.  Hahinoton,    J 


r  Special  appeal  from  the  decision  of  Jowala 
Case  No.  93  of  1852.  X      Pershad,    Principal   Sudder   Ameen  of 
I     Azimgwrh,  dated  Hth  August  1851. 

John  Stonehouse,  (PUmiiffJ,  Appellant, 

versus 

BosHUN  AND  OTHERS,  f Defendants),  Respondents. 

The  plaintiff  sued  to  recover  Rs.  251-8-6  on  account  of  damages 
for  breach  of  contract  on  the  part  of  the  defendants.  He  states 
his  case  as  follows.  On  the  27th  November  1847,  defendants  came 
to  plaintiff  and  received  from  him,  in  advance,  the  sum  of  Rs.  90-8, 
engaging  to  deliver  450  bundles  of  indigo  plant  at  Rs.  40  per 
100  bundles,  under  a  penalty  of  Rs.  25  per  bccgah  in  the 
event  of  nonfulfilment  of  their  engagement.  Defendant,  Roshun, 
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sabsequently  received  Bs.lO  additional^  the  defendants^  however, 
delivered  only  185  bundles^  and  plaintiff  accordingly  sues  them 
for  the  amount  of  penalty  due  under  the  bonds  entered  into  by 
them. 

In  reply,  the  defendants,  after  some  technical  objections  which 
it  is  unnecessary  to  detail,  as  they  were  overruled  in  the  lower 
Courts,  denied  that  they  had  ever  entered  into  any  engagements 
with  the  plaintiff,  or  received  any  advances  from  him.  They  stated 
that  Mullnck  Khyrat  Ali  and  MuUuck  Domun,  zemindars, 
entered  into  a  contract  with  plaintiff  for  12,000  bundles  of 
indigo  plant,  and  got  defendants  to  execute  contracts  (suttaJuJ 
to  them  (the  zemindars,)  which  suitahs  the  zemindars  made  over 
to  the  plaintiff,  and  caused  defendants  to  deliver  the  indigo  to 
him  at  the  end  of  the  year;  258  bundles  of  the  plant  were  thus 
delivered,  and  after  deducting  the  advance  received  from  plaintiff, 
there  remained  a  balance  in  defendants'  favour  of  Rs.  40-4-6^  as  will 
be  proved  by  a  reference  to  the  receipts  in  their  possession,  ^nd 
the  accounts  of  the  suttahdar's  own  kttrinda.  A  dispute  after- 
wards occurred  between  the  plaintiff  and  the  holders  of  the 
tuttahs,  in  consequence  of  which  defendants  did  not  receive  the 
balance  due  to  them,  nor  did  the  zemindars  get  back  the  suttahs 
from  plaintiff,  and  return  them  to  defendants. 

The  zemindars,  Mullucks  Domun,  Khyrat  Ali,  Sahib  Ali  ap  1 
Kuramut  Ali,  intervened  with  a  petition  to  the  effect  that  the 
defendants  had,  through  their  agency,  delivered  253  bundles 
of  indigo  plant,  value  Rs.  101-8,  at  the  plaintiff's  godowns,  and 
that  they  had  received  only  Rs.  60-14-6  of  the  advance  from 
them  (the  interveners). 

The  Sudder  Ameen  dismissed  the  plaintiff's  claim  on  the  fol- 
lowing grounds :  he  observed  that  it  would  be  contrary  to  the 
Regulations  to  award  to  plaintiff  damages  on  account  of  money 
not  advanced  by  him.  The  plaintiff  had  doubtless  a  just  claim 
to  damages  on  account  of  any  deficiency  in  the  delivery  of 
indigo  plant,  in  respect  to  the  sums  actually  advanced  by  him. 
It  was  proved  by  plaintiff's  own  witnesses,  that  he  had  received 
even  more  of  the  plant  than  he  had  made  advances  for,  and  the 
suit  was  under  these  circumstances  groundless. 

In  appeal,  the  Principal  Sudder  Ameen  affirmed  the  Sudder 
Ameen's  decision,  adopting,  without  any  dissent  or  addition,  the 
reasons  assigned  in  the  Court  of  first  instance  for  dismissing 
the  plaintiff's  suit. 

A  special  appeal  was  admitted  '^  to  determine  whether  the 
decision  of  the  Sudder  Ameen  and  Principal  Sudder  Ameen  is 
agreeable  to  the  provisions  of  Regulation  VI.  of  1828,  or  other- 
wise." 
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The  Court  are  ananimoualy  of  opinion  that  the  decision  of  the 
lower  Courts  is  contrary  to  the  provisions  of  the  Regulation 
referred  to  in  the  above  certificate  of  special  appeal.  By  Clause 
4,  Section  5^  of  that  Regulation^  it  is  provided^  that  ''if  the 
failure  of  a  ryot  or  other  contractor  to  execute  the  stipulations 
of  his  engagement,  by  the  deUvery  of  indigo  plant  in  the  man- 
ner stipulated,  be  owing  to  accident,  or  to  any  cause  not  imply- 
ing fraud  or  dishonesty,  the  penalty  to  be  adjudged  against  a 
contractor  shall  not  exceed  three  times  the  sum  advanced,  as 
the  consideration  for  executing  the  deed,  including  interest.'' 
It  is  under  this  Clause  that  the  plaintiff  brought  his  suit.  Both 
the  lower  Courts  have  found  that  the  defendants'  denial  of  their 
having  executed  the  engagements  in  the  manner  specified  by 
the  plaintiff,  is  untrue;  they  are  of  opinion  that  the  engagements 
are  satisfactorily  proved.  Such  being  the  case,  plaintiff  is  clearly 
entitled  to  recover  damages  for  the  non-delivery  of  any  porticm 
of  the  quantity  of  indigo  plant,  which  the  defendants  agreed  to 
supply,  and  the  Courts  below  should  have  decreed  the  same  for 
any  amount  not  exceeding  the  limits  prescribed  by  the  law, 
viz.  ''  three  times  the  sum  advanced."  There  is  nothing  in  the 
law  which  exempts  a  defaulter  from  the  operation  of  the  penal 
Clauses,  provided  he  supply  plant  to  the  amount  of  the  advance 
received  by  him.  To  hold  such  a  doctrine  is  tantamount  to 
declaring,  that  the  entire  price  of  the  indigo  contracted  for  shall 
be  paid  to  the  ryots,  in  advance,  a  condition  which  would  be 
most  unjust,  and  ruinous  to  the  purchaser.  The  Court  accord- 
ingly annul  both  the  decisions  of  the  lower  Courts,  and  remand 
the  case  to  the  Sudder  Ameen,  with  directions  to  determine  the 
extent  of  the  default  of  the  defendants,  agreeably  to  the  terms 
of  the  sutiah;  and  having  done  this,  he  will  then  award  such 
damages  to  the  plaintiff,  as  the  circumstances  of  the  case  may 
appear  to  call  for,  not  exceeding  the  limit  prescribed  by  the  law. 


Digitized  by 


Google 


129 
The  12/A  Jprtl  1862. 

Present:}.  S.  S.  Brown,     •       ^Jndgea. 
[^  H.  B.  Harington,  J 

{Special  appeal  from  the  decision  of  C.  C. 
Jackson,  Esq,,  Judge  of  Meerut,  dated 
8rd  December  1850. 

RuHMUT  Au,  (Plaint^J,  Appellant, 
versus 
OoMUR  Khan,  (BefendarU),  Respondent. 
This  suit  was  instituted  in  the  Court  of  the  Principal  Sudder 
Ameen  of  Meerut,  under  date  the  24th  November  1848,  against 
the  respondent  and  two  others  to  recoyer  the  sum  of  Rs.  1,407 
on  a  bond  dated  the  10th  of  the  same  month.  The  notice  issued 
to  the  defendants  purport  to  have  been  signed  by  the  respon- 
dent for  himself  and  his  two  co-defendants,  and  a  note  was 
added,  stating  the  demand  to  be  a  just  one.  A  confession  of 
judgment  was  afterwards  given  in  on  the  part  of  all  three 
defendants,  and  on  the  22nd  January  1849,  a  decree  was  passed 
by  the  Principal  Sudder  Ameen  for  the  sum  claimed  on  the  evi- 
dence adduced  and  the  defendants'  confession  of  judgment.  On 
the  17th  May  1849,  after  execution  of  the  decree  had  been 
taken  out,  and  the  property  of  the  respondent  attached  and 
brought  to  sale,  he  appeared  in  Court,  and  denied  having  either 
appointed  a  vakeel,  or  authorized  any  reply  to  the  suit,  of  the 
institution  of  which  he  declared  he  had  no  intimation  until  the 
sale  of  his  property.  He  was  informed,  however,  that  no  notice 
could  be  taken  of  his  objections  in  the  Miscellaneous  Depart- 
ment, and  that  his  remedy  lay  either  in  a  regular  appeal,  or  in 
an  action  against  the  parties  who  were  charged  with  having 
defrauded  him  by  giving  in  a  confession  of  judgment  in  his 
name.  From  this  order  he  appealed  to  the  former  Judge,  under 
date  the  25th  June  1849,  but  not  attending  to  prosecute  his 
appeal^  it  was  struck  oflF  on  default  on  the  17th  August  follow- 
ing. On  the  2nd  March  1850,  he  petitioned  the  present  Judge, 
who,  without  adverting  to  the  fact  that  it  was  not  competent  to 
him  again  to  take  up  the  case  in  the  Miscellaneous  Department, 
except  upon  an  application  for  a  review  of  his  predecessor's 
order  striking  off  the  appeal  of  the  petitioner  on  default,  insti- 
tuted an  enquiry^  and  on  the  3rd  July  1850,  authorized  the  pe- 
titioner to  file  an  appeal  from  the  decree  passed  against  him  in 
the  original  suit,   notwithstanding   the  lapse  of  time,  which. 
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tinder  the  circnmstanoes  of  the  case^  the  Judge  was  of  opinion, 
should  be  overlooked ;  and  on  the  petitioner  representing  that 
he  was  not  possessed  of  the  necessary  means  to  defray  the 
expenses  of  a  regular  appeal^  the  Judge  ordered  him  to  submit 
an  application  to  be  allowed  to  e^^ipenlin  formd pauperis.  On  the 
5th  July  1850,  the  petitioner  gave  in  a  petition  to  this  effect^  but 
unaccompanied  by  a  copy  of  the  decree  of  the  lower  Court,  or  any 
schedule  of  his  property,  though  both  are  required  in  the  Regula- 
tions; and  on  the  6th  July  1850,  the  Judge,  without  issuing 
any  notice  to  the  opposite  party,  or  making  any  enquiry  into 
the  petitioner's  allegations  of  poverty,  beyond  taking  his  exami- 
nation upon  oath,  admitted  his  application,  and  directed  '^the 
petitioner  to  be  sent  with  a  chuprassee  to  the  Moonsiff  of  Boo- 
lundshehur,  in  order  that  he  might  attend  the  MoonsiflPs  Court 
with  his  securities,  and  cause  them  to  enter  into  and  attest  the 
prescribed  security  bonds."  In  the  mean  time  an  appeal  was  prefer- 
red to  this  Court  from  the  order  of  the  Judge,  dated  the  3rd  Jnly 
1850,  and  on  the  5th  December,  the  Court,  present  H.  Lu- 
shington,  Esq.,  reversed  that  order,  together  with  any  orders  that 
might  have  been  passed  consequent  thereon,  on  the  ground  of 
the  illegality  of  the  Judge's  proceeding  in  admitting  in  the 
Miscellaneous  Department  the  pleas  urged  for  lapse  of  time,  and 
authorizing  the  petitioner  to  file  an  appeal,  which  could  only  be 
done  on  such  appeal  being  regularly  preferred,  and  cause  shown 
for  the  delay  in  its  institution.  Two  days,  however,  before  the 
passing  of  the  Court's  order,  the  Judge  had,  on  the  3rd  Decem- 
ber 1850,  taken  up  the  appeal  of  the  appellant  to  his  Court, 
and  for  reasons  set  forth  in  his  decision,  which  will  be  found 
in  the  volume  of  printed  decisions  for  the  month,  had  reversed 
the  judgment  of  the  lower  Court,  and  dismissed  the  claim  with 
all  costs.  It  is  from  this  decision  that  the  special  appeal  now 
pending  before  the  Court  was  preferred,  and  which  was  allow- 
ed to  try,  "  whether  the  decision  of  the  Judge  must  not  be  set 
aside  on  the  ground  that  it  was  not  competent  to  him  to  admit 
the  appeal  preferred  by  the  appellant." 

The  Court  observe  that  the  order  of  the  Judge,  allowing  the 
appeal  preferred  to  his  Court  by  the  appellant  nearly  eighteen 
months  after  the  date  of  the  decree  appealed  against,  by  a  pro- 
ceeding held  in  the  Miscellaneous  Department,  having  already 
been  set  aside  as  illegal  by  an  order  of  this  Court,  tfU  the  sub- 
sequent proceedings  held  by  the  Judge  in  the  case,  as  well 
as  his  final  order  of  the  8rd  December  1850,  are  necessarily 
vitiated;  and  it  only  remains,  therefore,  for  the  Court  to 
declare  them  void,  and  following  the  precedent  established  by  the 
decision  in  the  case  of  Lotun  Pand€  versus  Suddan,  koormee, 
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dated  the  17th  September  1846,  to  reverse  the  decision  of  the 
Judge  now  before  them  in  special  appeal. 

The  Court  cannot  conclude  their  judgment  io  this  case  with- 
out noticing  the  serious  injury  which  is  frequently  done  to 
parties,  whose  benefit  may  be  intended,  by  the  lower  Courts 
acting  upon  their  own  views  of  what  is  right  or  just,  instead  of 
following  the  clear  and  express  rules  laid  down  for  their  guid- 
ance in  the  Regulations,  and  causing  the  suitors  to  their  Courts 
to  prosecute  dieir  cases  in  the  manner  prescribed  by  law,  of 
which  the  result  of  the  appeal  in  the  present  case  furnishes  a 
striding  illustration.  The  Principal  Sudder  Ameen  had  cor- 
rectly pointed  out  to  the  respondent  the  remedies  open  to  him 
under  the  law.  These  consisted  either  in  a  regular  appeal  from 
the  decision  passed  against  him  in  the  original  suit,  in  an  ap- 
plication for  a  review  of  that  judgment,  or  in  a  suit  for  damages 
against  the  parties  by  whom  he  considered  himself  to  have 
been  injured.  Either  of  these  modes  of  proceeding  was  simple, 
and  admitted  of  easy  adoption ;  there  could  be  no  excuse  for 
any  violation  of  the  law,  and  had  the  respondent  been  left  to 
pursue  whichever  of  them  he  thought  most  for  his  own  advan- 
tage, an  opportunity  would  have  been  afforded  him  of  establish- 
ing the  fraud,  of  which  he  states  himself  to  have  been  the  vic- 
tim, and  redress  would  no  doubt  have  followed}  whereas  the 
Judge,  by  deviating  in  the  respondent's  favour  from  the  rules,  by 
which  he  was  required  to  regulate  his  proceedings,  has  himself 
defeated  the  object  which  he  had  in  view,  and  has  really  re- 
duced the  respondent  to  a  worse  position  than  that  in  which 
he  was  before  he  appUed  to  his  Court. 

Ordered,  that  the  decision  of  the  Judge,  dated  the  3rd  De- 
cember 1850,  be  reversed,  and  that  the  costs  of  both  the  regu- 
lar and  special  appeals  be  charged  to  the  defendant,  Oomur 
Khan. 
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The  12A  April  1852. 

fA.  W.  Beobib,        "] 
Present :  <  S.  S.  Bbown,  y  Judges. 

L  H.  B.  Habinoton,  J 

r^l>ecial  appeal  from  the  decision  of  Mohn* 
n  XT  OK  iQKo  J  ^"'^  Qasim  Khan,  Princ^Hxl  Sadder 
Case  No.  95  of  1852.  J      ^^^^  ^^  JftcnArfib^ui,  do/Td  15tt  ^i- 

I    5n«/1851. 

MussuMAT  BuHREB  AND  OTHERS^  ("  Defendants  J,  Appellants, 

versus 

FuQBBBA  AND  Shbobuksh,  fPUmUffs),  Respondents. 

This  is  a  suittorecoyer  possession  of  158  beegalis  17  biswahd 
of  land^  of  which  the  jumma  is  stated  to  be  Rs.  187-18^  and  to 
invalidate  a  deed  of  sale  executed  by  Basee,  the  husband  of  the 
defendant^  Mussumat  Buhree,  in  favour  of  the  defendant,  Soojan. 
Plaintiffs'  statement  is  to  the  following  effect.  Their  ancestor, 
by  name  Ramsuhai,  was  proprietor  of  one-fourth  of  the  village 
of  Teekamow.  He  had  four  sons,  viz.,  l,Mudaree  (grandfather  of 
plaintiff),  2,  Shadee,  (father  of  Basee  deceased),  8,  Deanut,  4,  Buk- 
shce.  Mudaree  had  two  sons.  Rajah  and  Bheeka  (father  of  the 
plaintiff) ;  all  the  coparceners  had  possession  of  their  respective 
shares.  Bukshee,  the  fourth  son  of  Ramsuhai,  left  four  sons, 
but  they  all  died  childless,  and  the  share  of  Bukshee  conse- 
quently devolved  on  the  representatives  of  the  three  other 
sons  of  Ramsuhai.  Rajah,  the  plaintiff's  uncle,  died,  and  fourteen 
years  ago  their  father  Bhikka;  the  plaintiffs  being  at  that  time 
minors,  Basee,  lumburdar,  taking  advantage  of  their  minority, 
got  possession  of  the  plaintiffs'  share,  and  a  short  time  after- 
wards executed  a  nominal  deed  of  sale  for  his  own  and  plaintiffs' 
share  in  favour  of  his  son-in-law,  Soojan,  defendant.  On  the  2nd 
October  1837,  an  application  was  made  by  the  nominal  sellers 
and  vendees  to  the  Collector  to  register  the  transfer ;  but  in 
consequence  of  the  plaintiff,  Puqeera,  (who  was  still  a  minor), 
representing  the  facts  to  the  tehseeldar,  the  mutation  of  names 
was  not  at  that  time  effected.  Subsequently,  on  the  27th  June 
1838,  the  defendant,  Soojan,  by  some  means  unknown  to  plain- 
tiffs, procured  the  oflScial  registry  of  his  own  name.  Plaintiffs 
were  prevented  by  reason  of  their  minority  from  instituting  a 
suit  in  assertion  of  their  rights.  On  the  preparation  of  the 
record  of  rights  under  Regulation  IX.  of  1833,  the  plaintiff, 
Fuqeera,  presented  a  petition  to  the  Settlement  Officer,  who 
recognized  his  possession  to  the  extent  only  of  sixteen  and  a 
half  beegahs  of  land,  and  referred  him  to  the  Civil  Conrt  for  the 
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establishment  of  his  claim  in  excess  of  that  quantity.  Plaintiffs 
were  debarred  by  their  poverty  from  adopting  this  course  at  the 
time,  but  now^  having  procured  the  means^  tidey  have  instituted 
the  present  suit.  The  defendant^  Soojan,  has  since  caused  the 
names  of  his  sons  to  be  recorded  in  the  malgoozaree  register, 
and  these  latter  have  accordingly  also  been  made  defendants. 

The  defendant,  Basee,  (since  deceased),  in  reply,  stated  that 
neither  the  plaintiffs  nor  their  fathers  were  ever  coparceners  with 
them ;  had  they  been  so,  assuredly  their  names  would  have  been 
registered  as  such.  The  plaintiffs  should  be  nonsuited  for  having 
omitted  to  specify  the  date  of  their  dispossession.  Their  father 
died  twenty  years  ago,  and  the  present  ages  of  the  plaintiffs  are 
not  under  forty  years.  Had  there  been  any  ground  for  their  claim, 
they  would  have  sued  at  an  earlier  period.  When  the  name  of  Soojan 
was  registered,  the  plaintiffs  made  no  objection.  The  sale  to  that 
person  was  a  bend  fide  transfer,  not  a  nominal  one  as  alleged  hj 
plaintiffs.  The  names  of  the  latter  were,  it  is  true,  registered  l^ 
the  Settlement  OflBcer,  but  merely  as  cidtivaiors,  not  proprietors. 

The  remaining  defendants  filed  answers  of  a  similar  purport. 

The  Moonsiff  of  Banda  dismissed  the  plaintiffs'  claim.  He  ob- 
served that  their  possession  of  the  share  claimed  by  them  was  not 
proved  by  their  witnesses.  They  were  able  to  produce  no  official 
documentary  evidence  in  support  of  their  claim.  The  evidence  of 
the  putwarree  showed  that  they  had  never  had  possession  of 
more  than  the  sixteen  and  a  half  beegahs  at  present  held  by 
them.  As  there  was  no  proof  of  plaintiffs,  or  their  father  ever  hav- 
ing been  in  possession,  their  allegation  in  respect  to  the  dis- 
honest and  usurped  possession  of  Basee  was  not  sustained,  and 
their  long  silence  was  indicative  of  the  groundlessness  of  their 
daim.  The  plaintiffs  have  not  produced  a  copy  of  any  written 
application  preferred  by  Fuqeera  to  the  tehseeldar,  objecting  to 
the  registration  of  Soojan's  name,  from  which  the  Moonsiff  in- 
ferred that  no  objection  was  made  by  that  person,  which  is  an 
additional  proof  that  the  plaintiffs  have  no  good  cause  of  action. 

In  appeal,  the  Principal  Sudder  Ameen  reversed  the  Moonsiff's 
decision,  tod  passed  a  decree  in  favour  of  the  plaintiffs,  the  rea- 
sons assigned  by  him  being  briefly  as  follows.  He  considered,  in 
opposition  to  the  Moonsiff,  that  the  possession  of  plaintiffs  and 
iheir  father  was  proved  by  the  evidence,  and  expresses  his 
sutprize  that  the  Moonsiff  should  have  come  to  an  opposite  con* 
elusion.  The  fact  of  the  plaintiffs' minority  was  proved,  and  with 
reference  to  the  defendants'  objection  that  plaintiffs  were 
chargeable  with  unnecessary  delay  in  instituting  this  suit  after 
they  had  become  of  age,  the  Principal  Sudder  Ameen  quoted 
the  decision  of  this  Court  in  the  case  of  Rajah  Chutpal  Singh, 
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appellant,  versui  Sheogholam  Singh  and  oth^ts,  respondentia 
under  date  30th  August,  1848,  as  iuTalidating  this  plea. 

A  special  appeal  was  admitted  to  try,  1st,  '^  whether  the 
plaintiffs'  excuse  of  minority  for  the  delay  in  instituting  their 
suit,  is  yalid,  with  reference  to  the  facts  of  the  case  as  admitted 
by  themselTcs,  and  to  established  precedents  of  thisCourt ;  and^ 
whether  the  Principal  Sudder  Ameen  has  shown  any  good  rea- 
son for  admitting  this  plea  and  reversing  the  Moonsiff's  deci- 
sion ;  2nd,  whether  the  plaintiffs  have  not  rendered  themselves 
liable  to  the  penalty  of  nonsuit  by  their  want  of  explicitness  in 
stating  the  grounds  on  which  they  justified  the  insiitution  of 
their  suit,  after  the  expiration  of  the  ordinary  period  of  twelve 
years,  from  the  date  of  their  dispossession.'^ 

The  Court  are  unanimously  of  opinion  that  the  decision  of 
the  Principal  Sudder  Ameen  in  this  case  is  incorrect,  and  can- 
not be  sustained.  It  is  clear  from  the  plaintiffs'  own  admission 
that  they  were  not  "  precluded  either  from  minority  or  other 
good  and  sufficient  cause'^  from  obtain- 

f^^^Zn:J^.  "•  i«g  r^»>*  within  the  preBcribed 
period  of  twelve  years,  on  which  plea 
alone  they  are  justified  in  appealing  to  the  Civil  Courts,  after 
the  expiration  of  that  period.  The  plaintiff,  Fuqeera,  accord- 
ing to  his  own  siatement,  became  of  age  in  1840,  and  the  plain- 
tiff, Sheo  Buksh,  in  1848,  and  this  suit  was  not  instituted  till 
1848;  so  that  there  remained  five  years  at  the  latter  of  the 
two  dates,  on  which  the  nonage  of  both  the  plaintiffs  had  termi- 
nated, within  which,  this  suit  might  have  been  instituted  by 
them  within  the  prescribed  period  of  twelve  years,  and  no  suffi- 
cient reason  is  shown  why  the  interval  was  allowed  to  expire, 
without  any  steps  being  taken  for  the  legal  assertion  of  their 
rights. .  As  if  conscious  of  their  default,  and  with  a  view  to 
excuse  it,  the  plaintiffs  hint  at  their  poverty,  but  this  plea  is 
equally  insufficient^  as  the  law  has  prorided  the  means  for  pau- 
pers to  prosecute  all  just  claims,  free  of  cost.  The  plaintiff 
Fuqeera  states  that  he  entered  a  protest  in  the  office  of  the 
tehseeldar,  against  the  registration  of  Soojan's  name.  It  is 
evident,  therefore,  that  he  was  quite  alive  to  his  own  interests, 
and  capable  of  advocating  them,  had  he  been  so  disposed,  in  the 
Civil  Court.  The  Court  can  therefore  ascribe  the  non-institu- 
tion of  this  suit  within  the  legal  limits,  to  no  other  cause  than 
wilful  default;  and  in  accordance  with  the  principle  enumerated 
in  the  precedent  quoted  by  the  Principal  Sudder  Ameen  in  his 
judgment,  they  are  compelled  to  record  their  disapproval  of 
that  officer's  decision,  and  to  maintain  that  of  the  Moonsiff* 
The  Court  cannot  but  express  its  surprise  that  the  Principal 
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Sudder  Ameen  should  have  quoted^  in  support  of  his  own  view, 
a  decision  which  is  directly  opposed  to  it,  and  they  can  only 
conclude  that  this  officer  has  altogether  misapprehended  the 
nature  and  intent  of  that  decision.  The  respondents  will  pay 
all  the  costs  of  this  suit. 

The  Court,  having  disposed  of  the  case  under  the  first  point 
in  the   certificate,   abstain  from  offering  any  opinion   on  the 

second  point. 

.©— 

The  12th  April  1852. 
Present : 


{A.  W.  Bbobib,      1 
S.  S.  Browh,  >  Judges. 

H.  B.  Harington,J 


r  Special  appeal  from  the  decimn  of  Moid' 
n  XT  Qet  ^^  iQRo  J  ^^  Mohumed  Ruzee-ood-tieen  Khan, 
Case  No.  85  or  1852.  ^      ^^^^  ^^^  ^^^  of  AUygurh, 

(^     dated  27ih  November  1861. 

SooRHRAM,  (Defendant),  Appellant, 

versus 

Mr.  NicKTBRLBiN,   fPlai$Uiff)f  Respondent. 

Tnis  case  was  brought  forward  by  the  Judge,  who  admitted  the 
special  appeal,  more  with  the  view  of  fixing  the  practice  of  the 
Courts  in  suits  brought  under  the  Construction  1299  by  the 
concurrent  opinion  of  the  Court  at  large,  than  from  any  doubt 
entertained  by  himself  of  the  correctness  of  the  judgment  appeal^ 
ed  from .    The  case,  which  has  been  already  before  the  Court,  exhi- 

bits  a  single  instance  of  the  difficulties 

N^jriss!*'*  Mty,  1851,  ^hich  the  collusivc  and  fraudulent  prac- 
tices  of  judgment  debtors  often  inter- 
pose in  the  way  of  the  decreeholder.  The  latter,  after  having  been 
foiled  in  his  successive  attempts  to  put  his  own  decree  into  exe- 
cution against  the  property  attached  by  him,  first  sued  to  set 
aside  the  decree,  which  was  alleged  to  have  been  coUusively  ob- 
tained for  it  by  Sookhram,  but  was  nonsuited  by  the  Judge,  who 
referred  him  to  the  Construction  1299.  He  then  brought  a  suit, 
under  the  Construction,  against  the  colluding  parties,  for  the  re- 
covery of  the  amount,  with  interest,  and  of  the  costs  incurred 
by  him  in  prosecution  of  execution  against  the  defendant's 
objections  in  the  Miscellaneous  Department,  and  obtained  a 
decree  in  both  Courts  for  the  amount  of  his  claim. 

The  special  appeal  has  been  preferred  by  the  purchaser  of  the 
property  of  the  judgment  debtor^  and  it  has  been  urged  in  bis 
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behalf^  that  the  decree  which  has  made  him  personally  reapon- 
sible  for  the  amount  is  at  variance  with  the  intent  of  the  Con- 
struction, according  to  which  the  property  in  dispute  should  be 
alone  made  liable  for  the  claim  in  the  event  of  a  decree;  that  this 
interpretation  is  consistent  with  the  practice  of  the  Courts  in 
the  ordinary  form  of  suits  brought  for  the  purpose  of  setting 
aside  collusive  transfers  in  which  the  operation  of  the  decree  is 
restricted  to  the  property,  and  that,  under  a  different  ruling, 
the  parties  to  a  transfer  which  the  Courts  might  pronounce  col- 
lusive, would  become  personally  responsible  for  the  full  amount 
of  the  decree,  without  reference  to  the  amount  of  the  injury  ac- 
tually sustained  by  the  decrecholder.  It  was  further  pleaded  that 
the  costs  charged  in  a  Miscellaneous  case  were  not  recoverable 
in  a  regular  action. 

The  special  appeal  was  admitted  for  the  determination  of 
these  points. 

The  Court  concur  in  overruling  the  objections  preferred  by 
the  appellant.     In  a  case  lately  before  them, 

DecWon  23rdMtrdi,      j^  ^j^j^j^  ^y^^  ^^^^^^  j^^  y^^  brought  for  the 

avoidance  of  a  decree  obtained  on  a  transfer 
alleged  to  be  collusive,  they  took  occasion  to  observe  "that 
although  the  form  of  the  plaintiff's  action  does  not  correspond 
with  ,the  mode  of  proceeding  laid  down  in  Construction  No. 
1299,  to  be  observed  in  the  case  of  a  decree  founded  on  a  collu- 
sive action,  instituted  with  a  view  to  evade  the  operation  of  a 
just  decree,  it  is  sanctioned  by  several  precedents  of  the  Court, 
and  they  believe  of  the  Calcutta  Court  al80>  there  can  be  no 
doubt,  that,  as  noticed  in  the  certificate  of  special  appeal,  the 
plaintiff  had  the  option  of  bringing  to  sale  the  rights  and  inter- 
ests of  his  judgment  debtors  in  the  property  alleged  to  have 
been  collusively  mortgaged  by  them,  and  in  the  event  of  the  sum 
realized  by  the  sale  net  proving  sufficient  to  cover  the  amount 
of  the  decree,  of  proceeding  against  the  parties  concerned  in 
such  collusive  mortgages;  to  recover  any  loss  sustained  by  him 
thereby .'*  There  are  therefore  two  different  modes  of  procedui^ 
of  which  decreeholders  may  avail  themselves  in  meeting  the 
fraudulent  evasions  of  their  judgment  debtors,  namely,  the  legi- 
timate and  more  direct  one  prescribed  in  the  Construction,  and 
the  other  procedure  adverted  to  in  the  above  extract,  which 
derives  its  authority  from  practice  and  precedent  alone.  The 
question  of  the  consistency  of  the  latter  method  with  the  gene^ 
ral  principles  of  procedure  in  law,  is  not  now  before  the  Court, 
who  have  only  to  deal  with  the  exception  taken  to  the  lower 
Court's  acceptation  of  the  meaning  of  the  Construction;  and 
they  are  of  opinion  that  it  has  been  rightly  understood  an^ 
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Applied  by  them.  The  wording  of  the  Construction  is  plain/' un- 
der the  circumstances  stated,  the  aggrieved  decreeholder  should 
be  referred  to  a  regular  suit  against  the  colluding  parties  ybr  aU 
damages  that  he  may  have  sustained  by  their  fraudulent  pro- 
ceedings," and  it  clearly  indicates  that  the  decreeholder  shall 
have  a  remedy  for  his  wrong,  not  only  against  the  property 
which  was  the  subject  of  their  collusion,  but  against  the  per- 
sons and  any  other  property  held  by  the  colluding  parties,  to 
the  extent  of  the  interests  endamaged  by  their  fraud.  The 
principle  thus  recognized  of  visiting  both  parties  with  the  con- 
sequence of  their  own  dishonesty  is  an  equitable  one,  and  con- 
ducive to  the  repression  of  frauds  of  this  description.  Th© 
CJourt  do  not  allow  any  force  to  the  representations  of  the  con- 
sequences likely  to  flow  from  a  strict  maintenance  of  the  rule. 
It  rests  with  the  defendants  to  demur,  if  they 
Dboopan  Rae  And  can,  to  the  measure  of  the  damages  justly 
others.  Defendant!,  awardablc,  and,  in  a  late  decision,  the  respon- 
0edri<w^24th**Apri!,     sibility  of  the  colluding  pa^es  was  limited  to 

1851,  No.  189.  what  the  Court  considered  unde)r  the  circum- 
stances to  be  the  just  measure  of  the  injury 
caused  by  their  act,  in  modification  of  the  judgment  of  the 
lower  Court.  In  the  present  case,  no  plea  of  the  kind  was  ad- 
vanced in  answer  to  the  plaint. 

The  further  objection  is  held  by  the  Court  to  be  equally  inva- 
lid. The  Construction  No.  1129  has  no  bearing  ^on  the  object 
of  this  action,  atid  the  plaintiff  is  entitled  to  include  in  his 
damages  any  expenses  fairly  incurred  by  him  in  the  Courts,  in 
resisting  the  fraud  complained  of. 

The  appeal  is  therefore  dismissed  with  costs. 

The  nth  AprU,  1852. 
Present: 


{A.  W.  Begbie,         1 
S.  S.  Brown,  >  Judges. 

H.  B.  HARINGTdN,    J 


trSpedal  appeial  from  the  decision  of  It. 
Unwin,  Esq.,  Qffg.  Judge  of  Futtehpore, 
dated  19th  September,  1851. 

GuNESH  Pershab,  (Flain&ff),  Appellani, 
versus 
MussuMAT  GuNGOOLEEA,  (Defendant),  Respondent. 
The  decision  is  in  the  printed  volume  for  the  month. 
A  special  appeal  was  admitted  to  try,   whether  the   reasons 
of  the  Moonsiff  in  not  decreeing  possession,   the  suit  having 
been  brought  for  right  and  possession,   are  sufficient  in   law. 
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2ii(l.  Whether  the  decision  of  the  Judge  is  not  imperfect,  and 
at  varianoe  with  judicial  practice,  in  not  haying  adjudicated 
the  question  of  right  between  the  parties. 

It  will  not  be  necessary  for  the  Court  to  enter  upon  the  first 
point,  the  Judge  having  already  expressed  his  opinion  of  the 
insufficiency  of  the  MoonsiflTs  reasons,  but  the  Judge  has,  at 
the  same  time,  laid  his  own  decision  open  to  the  objection 
noticed  under  the  second  head  of  the  certificate.  The  suit  is 
for  right  and  possession  of  a  mud  tenement,  with  a  quarter  of 
a  biswah  of  land,  and  the  claim  was  met  on  the  part  of  the 
defendant  by  an  assertion  that  the  house  was  her  hereditary 
property.  The  Judge  was  therefore  in  error  in  ruling  that  the 
question  between  plaintiff  and  defendant  was  only,  whether  the 
former  had  a  right  to  demand  rent  from,  or  eject  the  latter  from 
the  house  she  inhabited,  as  she  did  not  claim  any  proprietary 
right  in  the  land  on  which  it  stands,  and  in  proceeding  to 
annul  that  part  of  the  decision  which  decreed  to  plaintiff  a 
right  in  the  subject  of  dispute  as  a  matter  which  was  not  pro- 
perly before  the  Moonsiff.  If  the  Judge  was  of  opinion  that 
the  question  of  the  proprietary  right  in  the  soil  was  involved 
in  the  case,  in  such  a  manner  as  not  to  admit  of  the  suit  being 
tried  with  the  defend  ant,  he  was  competent,  on  the  plea  being 
distinctly  advanced  in  the  Ck)urt  of  first  instance,  and  on  good 
cause  shown,  to  nonsuit  the  plaintiff  for  defect  of  parties.  The 
mere  disclaimer  of  the  defendant  is  not  a  sufficient  reason  for 
refusing  to  adjudicate  the  claim  as  brought  by  the  plaintiff, 
and  it  has  beeen  repeatedly  ruled  that  in  the  trial  of  a  suit, 
the  interests  of  third  persons,  which  cannot  be  affected  by  the 
decision,  are  not  to  be  considered.  The  Court  accordingly 
annul  the  decision,  and  remand  the  case  for  retrial  with  adver- 
tence to  the  foregoing  remarks. 

..^—^ 

7%e  Uth  April,  1852. 

fA.  W.  BsoBis,         "I 
Present:  <  S.  S.  Brown,  > Judges. 

(^  H.  B.  Harington,   J 

r  Special  appeal  flrom  the  decision  of  A. 

Case  No.  83  or  1852.  <      Shank,  Esq.,  Offg.  Judge  of  Benares, 

L     daied  19/ft  September  1851. 

GopAt  Singh  and  othsbs,  (Defendants),  Appellants, 

versus 

Sbbttjl  Singh,  (Plaintiff),  Respondent. 

Thb  decision  of  the  Judge  is  in  the  printed  volume  of  the 
month. 

Digitized  by  VjOOQIC 


139 

A  special  appeal  was  admitted  to  try^  whetber  the  decision 
of  the  lower  Courts  could  be  maintained  on  the  grounds  shown  ^ 
the  suit  haying  been  brought  by  virtue  of  the  purchase  of  the 
rights  and  interests  of  the  parties  which  had  been  abeady 
judicially  determined  not  to  belong  to  those  parties. 

The  certificate  was  granted  on  the  face  of  the  reasons  set 
forth  in  the  decision  ofthe^dge^  but  the  Court,  on  reference  to 
the  record,  do  not  find  them  to  agree  with  the  facts  of  the  case. 
The  main  plea  adyancedby  the  appellants  rested  on  the  ground 
that  the  decreeholder  had  put  up  to  sale  the  rights  and  interests 
of  the  private  purchaser  of  the  property  decreed  against,  which 
purchase  had  been  declared  by  the  same  judgment  to  be  coUu'* 
sive  and  void.  Hence,  it  was  argued  by  them  that  the  respond^ 
ent,  who  was  the  auction  purchaser,  could  not  enforce  his 
claim  for  possession  against  them  under  his  auction  title,  the 
property  being  still  in  their  hands,  and  that  he  had  in  fact 
purchased  nothing.  The  Judge,  in  overruling  this  objection, 
observes  that  the  former  judgment,  in  refusing  to  acknowledge 
the  validity  of  the  private  alienation,  replaced  them  in  their 
original  position  as  actual  proprietors,  so  that  the  plea  that 
their  rights  and  interests  had  not  been  sold,  resolved  itself  into 
a  mere  quibble.  The  view  of  the  former  judgment  taken  by 
the  Judge  does  not  appear  to  the  Court  to  be  correct,  and  the 
reason  does  not  fuUy  meet  the  appellants'  plea,  which  is  founded 
on  the  alleged  defect  in  the  sale  advertisement  urged  by  them. 
The  Court  hold  it  to  be  an  invalid  one,  but  they  place .  its 
rejection  on  other  grounds. 

They  observe  in  the  first  place  that  the  appellants'  statement 
of  the  private  sale  having  been  annulled  by  the  former  judg- 
ment, IS  incorrect.  The  object  of  that  suit,  which  was  brought 
by  the  mortgagee^  Gungadhur,  wdkf  was  to  recover  the  amount 
of  his  mortgage  lien  on  the  property  from  the  parties  to  the 
private  sale.  He  did  not  seek  to  have  the  sale  avoided,  and 
there  was  no  occasion  for  his  doing  so.  A  party  suing  for  a 
debt  secured  by  a  single  mortgage  lien,  need  not  include  in  his 
suit  any  claim  to  set  aside  alienations  of  subsequent  date,  as  the 
liabilities  of  the  property  are  not  affected  by  after-transfers,  nor 
is  their  validity  in  any  way  altered  by  the  issue  of  such  suit. 
Accordingly,  the  decree  which  was  passed  against  the  parties, 
directed  that  execution  should  issue  against  the  property  pledg- 
ed. An  opinion  was  incidentidly  expressed  in  it  in  regard  to  the 
collusive  character  of  the  sale,  but  the  decision  did  not  interfere 
with  the  transaction  between  the  defendants,  nor  was  the 
Court  competent  to  enter  upon  the  subject  judicially,  consistent- 
ly with  the  purpose  of  the  suit.    In  the  mean  time,  the  names 
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of  the  purchasers  had  been  registered  in  the  Collector's  office, 
and  the  property,  when  brought  to  sale  in  pursuance  of  thte 
decree,  was  designated,  in  matter  of  course,  as  '^  the  rights 
and  interests''  of  the  persons  whose  names  stood  recorded  in  it 
The  thing  sold  was  therefore  the  thing  decreed  against,  and 
there  has  not  been  any  flaw  in  the  advertisement,  or  in  the 
right  acquired  by  the  auction  purchaser  to  make  good  his  claim 
for  possession  against  all  or  any  of  the  defendants  in  the  fcar- 
mer  suit.  The  arguments  of  the  appellants  in  particular,  who 
now  attempt  to  ignore  the  alienation  formerly  acknowledg- 
ed by  them,  are  wholly  without  foundation.  The  appeal  is  db- 
missed  with  costs. 


Present 


The  IfUh  April  1852. 

{A.  W.  Bbgbib,         ] 
S.  S.  Brown,  Ijudgei. 

H»  B.  Hakington,    J 


{Special  appeal  from  the  decision  of  C* 
C.  Jackson,  Esq.,  Judge  of  MeenU, 
dated  SOth  Avgust  1S51. 

Eam  Suaoop,  (Plamtijgf),  Appellant, 

versus 

BuNSEE  AND  OTHERS,  f Defendants),  Respondents. 

The  decision  appealed  from  is  in  the  printed  volume  for  the 
month. 

A  special  appeal  was  admitted  to  try,  whether  the  Judge  was 
competent  to  nonsuit  the  plaintiff,  the  appeal  on  the  part  of  the 
defendant  having  been  confined  to  the  matter  of  -costs.  • 

The  Court  find  the  decision  to  be  open  to  the  objection  notic- 
ed in  the  certificate.  The  object  of  l^e  appeal  being  restricted 
to  the  costs  charged  in  the  Moonsiff's  decree,  and  the  value  hav- 
ing been  calculated  accordingly,  the  Judge  was  in  error  in  ex- 
tending his  decision  to  matters  which  were  not  judicially  be- 
fore him.  An  opinion  has  been  given  by  the  Judge  on  the 
point  of  the  costs,  but  as  it  has  been  mix^  up  with  other  con- 
siderations not  properly  involved  in  the  case  in  appeal,  the 
Court  consider  that  the  more  regular  course  will  be  to  annul 
the  decision,  and  to  remand  the  case  to  the  Judge's  Court,  in 
order  that  it  may  be  disposed  of  in  conformity  to  the  establish- 
ed rules  and  practice  of  the  Courts, 
4 
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The  \4ih  Apnl  1852. 
Present:  H.  B.  Harington,  Judge, 

{Special  appeal  from  the  decision  of  F. 
P.  BuUer,  Esq.,  Judge  of  Furruck- 
abad,  dated  30th  June  1860. 

Kashee  Ram,  f Defendant;,  AppeUant, 

versus 

SiBKisHBN  Lall  AND  OTHBBs^  (PlointiffsJ,  Respondents. 

The  particulars  of  this  case  are  given  in  the  volume  of  printed 
decisions  for  the  month. 

A  special  appeal  was  admitted  to  try,  ''  whether  the  lower 
Coiurts  have  not  acted  contrary  to  judicial  usage  and  establish- 
ed practice^  in  giving  an  opinion  in  favour  of  one  of  the  plain- 
tiffs on  a  question  of  fact^  which  may  hereafter  prove  prejudi- 
cial to  the  defendant,  notwithstanding  that  the  Court  of  first 
instance,  whose  judgment  has  been  adopted  by  the  Judge  in 
appeal,  was  of  opinion  that  the  claim  of  the  pls^ntiffs,  as  insti- 
tuted, could  not  be  maintained,  and  their  suit  was,  therefore, 
dismissed  without  an  investigation  of  the  merits.^' 

The  words  in  the  lower  Courtis  judgment  objected  to  by  the 
special  appellant  to  this  Court,  are,  that  the  I^ncipal  Sudder 
Ameen,  having  dismissed  the  claim  for  division,  added  in  his 
decision,  **  that  he  considered  Seekishen  Lall  had  obtained  pos- 
session by  virtue  of  his  byenamah.^^  The  defendant  appealed 
to  have  the  expression  of  this  opinion  cancelled,  but  the  Judge 
refused  to  interfere,  being  of  opinion  ''  that  the  possession  of 
Seekishen  Lall  was  clearly  proved  by  the  evidence  of  his  wit- 
nesses, and  the  copies  of  papers  obtained  from  the  Revenue  De- 
partment/' On  referring  to  the  original  decision,  in  English,  of 
the  Principal  Sudder  Ameen,  Mr/  J.  Mercer,  I  do  not  find  that 
that  officer  gave  any  opinion  therein  to  the  effect  stated  in  the 
decision  of  the  Judge,  and  the  latter  officer,  having  been  called 
upon  for  explanation,  has  been  obliged  to  admit  that  the  ex- 
pressions referred  to, ''  are  not  certainly  a  literal  quotation  from 
the  decision  of  the  lower  Court,  but  are  distinctly  implied  from 
the  Principal  Sudder  Ameen's  remarks  in  another  case  of  Mun- 
sa  Bam  versus  Seekishen  Lall.''  Independently,  therefore,  of 
the  ersor,  into  which  the  Judge  has  fallen,  of  giving  an  opi- 
nion upon  a  question  of  fact,  which  may  hereafter  seriously 
prejudice  the  defendant,  notwithstanding  that  it  was  the  opi- 
nion of  the  Court  of  first  instance,  from  whose  decision  dis- 
missing their,  suit  the  plaintiffs  have  not  appealed,  that  tha 

Digitized  by  VjL^OQIC 


14S 

claims  of  the  plaintiffB^  as  instituted^  coula  not  be  maintained; 
he  has  committed  the  further  mistake  of  misquoting  the  deci- 
sion passed  by  the  Principal  Sudder  Ameen  in  the  present  caae, 
and  has  introduced  into  his  judgment  an  opinion  given  by  that 
officer  in  another  suit^  to  whid^  the  defendant  in  the  present 
case  was  not  a  party.  The  Court  are  compelled^  therefore^  to 
reverse  the  decision  of  the  Judge^  and  to  remand  the  case 
to  his  Courts  with  an  injunction  pointing  out  the  irregularity 
apparent  in  his  proceedings^  and  requiring  him  in  reference  to 
the  foregoing  observations^  to  revise  the  case^  and  proceed  in  it 
in  such  manner  as  may  be  right  and  proper  and  conformabte 
to  law. 


The  15th  April  1852. 
Pre$erU:  H.  B.  Harinqton^  Mlge. 


Case  No.  106  of  1852. 


'^Special  tippeal    from  the  decision    cf 
\      Mouhee  Abdoor  Ruhman  Khan,  Prith 
I      cipal  Sudder  Ameen  of  Benares,  dated 
4ith  February  1852. 

Bamjbeawun^  (Defendant),  Appellant, 

versus  ~ 

JuoMOHUN  Dass^  (PUnniiff),  Respondent, 

This  suit  was  brought  by  the  plaintiff  to  recover  the  sum  of 
Bs.  104-7^  principal  and  interest^  on  a  bond^  dated  Bhadon  Soo- 
dee  9th^  Sumbut  1905^  against  the  party  by  whom  the  bond  was 
alleged  to  have  been  executed^  and  the  appellant  as  his  security 
under  a  separate  security  bond^  bearing  the  same  date. 

Both  defendants  denied  the  execution  of  the  bonds  imputed 
to  them. 

The  Moonsiff  dismissed  the  claim  of  the  plaintiff  as  regards 
the  security^  seeing  reason  to  distrust  the  deed  on  which  it  was 
brought  against  him,  but  on  proof  of  the  execution  by  the  other 
defendant  of  the  original  bond^  he  passed  a  decree  against  him 
for  the  full  amount  claimed. 

From  this  decision  the  plaintiff  alone  appealed  as  regards  the 
dismissal  of  his  claim  against  the  security^  and  the  appeal 
having  been  referred  to  the  Principal  Sudder  Ameen^  he  amend* 
ed  the  judgment  of  the  lower  Courts  and  passed  a  decree  in 
fSavour  of  the  plaintiff  against  the  security  iJso. 

A  special  appeal  was  granted  to  try^  whether  the  reasons  as- 
signed by  the  Principal  Sudder  Ameen  for  disturbing  the  deci- 
sion of  the  lower  Court^  and  passing  a  decree  against  the  spe* 
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cnalappellant^  are  good  in  law»  inasmuch  as^  although  the  Prin- 
cipal Sudder  Ameen  considers  that,  under  the  view  which  the 
Moonsiff  took  of  the  case,  he  was  bound  to  have  passed  judg- 
ment against  both  defendants,  he  has  not  recorded  any  opinion 
of  his  own  in  regard  to  the  proofs  adduced  by  the  plaintiff  in 
support  of  his  claim  against  the  security,  nor  has  he  taken  any 
notice  of  the  evidence  of  that  defendant's  witnesses,  which  form- 
ed one  of  the  grounds  of  the  Moonsiff's  decision  in  his  favour. 

The  defect  in  the  Principal  Sudder  Ameen's  decision,  noticed 
in  the  certificate  of  special  appeal,  is  manifest.  The  plaintiff 
had  brought  forward  the  same  witnesses  to  prove  both  the  deeds 
on  which  his  suit  is  based;  the  Moonsiff  considered  their  evi- 
dence good  as  respects  the  bond,  but  bad  as  respects  the  securi- 
ty, and  he  therefore  decreed  upon  the  former,  but  dismissed  the 
claim  of  the  plaintiff  upon  the  latter.  The  Principal  Sudder 
Ameen  held  tiiat  this  proceeding  of  the  Moonsiff  was  irregular 
and  improper,  and  that  as  he  considered  the  bond  established 
by  the  evidence  of  the  witness  brought  forward  to  prove  it,  he 
should  have  decreed  up^  the  security  bond  also,  which  was  at- 
tested by  the  evidence  of  the  same  witnesses,  '^  it  being,''  the 
Principal  Sudder  Ameen  adds,  ^'  contrary  to  established  prac- 
tice, to  receive  half  the  evidence  of  a  witness  as  trustwoi^thy,. 
and  to  reject  the  other  half  a^  untrustworthy."  So  far- the  Prin- 
cipal Sudder  Ameen  was  right;  but  supposing  the-  Moonsiff  ta 
have  taken  a  correct  view  of  the  evidence  as  regaxdii  the  secu- 
rity bond,  instead  of  pursuing  the  course  indicated  by  the  Prin- 
cipal Sudder  Ameen,  he  should  have  done  just  the  reverse,  and 
have  dismissed  the  claim  of  the  plaintiff  altogether,  it  not  being 
competent  to  him,  having  rejected  asc  untpue  a  portion  of  the 
evidence  of  the  plaintiff's  witnesses,  to  found  a  decree  in  the 
plaintiff's  favour  on  the  remaining  portion  of  the  evidence 
of  the  same  individuals.  But,  whatever  may  have  been  the  de- 
fects of  the  Moonsiff's  judgment,  it  was  not  sufficient  for  the 
Principal  Sudder  Ameen  to  point  out  what  he  considered  the 
Moonsiff  ought  to  have  done  under  the  riew  of  the  evidence 
taken  by  him.  Before  modifying  the  Moonsiff's  judgment,  and 
passing  a  decree  again^  the  special  appellant,  it  was  the  obvi- 
ous duty  of  the  Principal  Sadder  Ameen  to  have  duly  consider- 
ed, and  satisfied  himself  as  to  the  character  of  the  evidence 
brought  forward  by  the  plaintiff  to  establish  the  security  bond, 
which  formed  the  ground  of  his  action  against  one  of  the  de- 
fendants, and  to  have  recorded  a  distinct  opinion  on  the  point ; 
he  was  also  bound  to  have  given  an  opinion  in  respect  to  the 
evidence  of  the  appellant's  witnesses,  and  to  have  recorded  his 
reasons  for  overruling  the  finding  of  the  Moonsiff  on  this  part 
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of  the  case.  The  deeision  of  the  Principal  Sadder  Ameen  ia 
therefore  reversed  as  incomplete^  and  the  case  remanded  to  hia 
Court  for  revision,  and  with  a  view  to  his  passing  a  fresh  deci- 
sion in  reference  to  the  foregoing  observationa. 


ne  \7th  Jpril  1855?. 

Present:  S.  S.  Brown,  Judge, 

^Regtdar  appeal  firom  the  deciskm^   of 
J      Mohumed   Ahioar    Ruhman    Khan, 
I      Principal  Sudder  Ameen  of  Benare$, 
dated  %\8i  July  1851. 

MuzHUB  Ali,  Ahmud  Au  and  others,   (Defendanls),  Appellants, 

versus 

PuRSOTUM  Dass  and  Bithu  Dass,  {Plaintiffs J,  Respondents. 

The  plaintiffs  brought  their  action  to  recover  possession  of 
mouzah  Niholee,  with  wasildt  from  Koar  1250  Fuslee  to  Bysakh 
1257  Fuslee.  The  total  value  of  the  suit  was  laid  at  Bs. 
5,443-10-8.  Their  statement  was,  that  a  debt  had  been  contract- 
ed with  oneAshruf  Ali,  on  the  security  of  the  mouzah,  by  the  pro- 
prietors, Ahmud  Ali  and  Aman-oollah,  under  a  mortgage  deed, 
dated  the  5th  October  1826,  which  stipulated  that  the  mort- 
gagee should  hold  possession  of  the  land  until  the  advance  was 
satisfied;  that  the  mortgagee,  and  after  him  bis  son,  Yar  Ali,  had 
accordingly  retained  possession  up  to  the  year  1246  Fuslee,  (1839 
A.D.),  when  a  transfer  of  the  lease  was  effected  by  the  B^venue 
Authorities  for  a  period  of  three  years,  for  the  satisfaction  of  an 
arrear;  that  in  the  interim  plaintiffs'  father  had  become  pur- 
chaser of  the  rights  and  interests  of  the.  mortgagee,  Yar  Ali^  at 
public  auction,  but  that  his  re-entry  on  possession,  aftter  the 
expiration  of  the  Government  lease,  had  been  opposed  by  the 
defendants. 

The  several  parties  of  the  defendants  made  answer  separately. 
Subwa  Beebee  and  another,  sisters  of  Ahmud  Ali,  raised  an 
objection  to  the  claim,  under  the  limitation  statute,  and  further 
pleaded  on  the  merits  that  their  shares  in  the  property  were 
distinct  from  the  interests,  which  had  been  mortgaged  by  Ah- 
mud Ali  and  Aman-oollah,  and  that  the  claim  under  the  deed 
could  not  affect  their  rights. 

Ahmud  AU  and  the  heirs  of  Aman-oollah  also  pleaded  the 
limitation  statute.  They  alleged  that  the  mortgagee's  legal  hold 
on  the  property  ceased  in  the  year  1248  Fuslee,  by  which  year 
the  amount  of  the  debt  had  been  realized  by  him  in  full  from 
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the  profits.  It  was  also  pleaded  that  the  purchase^  by  plaintiff 
of  the  rights  and  interests  of  Yar  Ali  singly,  did  not  put  him  in  a. 
position  to  sue  for  possession,  without  the  association  of  the 
other  heirs  of  Ashruf  Ali  in  the  suit,  either  as  plaintiffs  or  de- 
fendants, and  that  the  thing  pledged  was  only  a  fractional  por- 
tion of  the  property,  namely,  the  individual  interests  of  the  two 
mortgagers,  and  did  not.  take  in  the  interests  of  the  other  co- 
sharers. 

An  answer  was  made  to  the  same  effect  by  other  persons,  who 
styled  themselves  the  co-sharers. 

The  plaintiffs,  in  their  replication,  affirmed  that  the  mortgage 
was  given  on  the  whole  mouzah  by  the  two  recorded  proprie- 
tors of  it,  and  that  possession  had  been  held  accordingly  for  a 
lengthened  period  without  objection  from  any  one,  or  any  token 
of  the  existence  of  other  interests  in  the  property  until  the  put" 
ieedaree  record,  or  statement  of  shares,  had  been  given  in  to  the 
Bevenue  Officer  by  the  defei^dants  themselves,  in  the  year  1242, 
which  record,  it  was  alleged,  had  been  drawn  up  by  them  in  an- 
ticipation, for  the  express  purpose  of  giving  a  false  colouring  to 
their  present  assertions. 

The  Principal  Sudder  Ameen  overruled  the  objections  to  the 
suit,  on  the  grounds  set  forth  in  his  decision,  and  gave  judgment 
for  the  full  claim  on  the  merits. 

Under  the  reasons  brought  forward  by  the  appellants  in  their 
joint  appeal,  the  points  for  decision  are,  1st,  the  limitation,  2nd, 
the  plea  of  defect  of  parties,  and  8rd,  the  merits. 

The  plea  of  limitation  rests  on  the  appellants'  statement  that 
no  possession  under  the  mortgage  had  been  held  by  Yar  Ali, 
after  the  year  1243  Fuslee,  (1836  a.i>.),  and  that  the  suit,  which 
was  brought  on  the  23rd  April  1850,  was  consequently  beyond 
the  legal  limit.  As  the  transfer  of  the  lease  took  place  in  1246 
Fuslee,  the  force  of  this  plea  will  depend  on  the  proof  now  ad- 
duced by  the  parties  in  aid  of  or  against  the  fact  of  Yar  Ali^s 
possession  in  the  period  between  1243  and  1246  Fuslee,  and 
I  concur  in  the  opinion  of  the  Principal  Sudder  Ameen  that 
there  is  sufficient  evidence  of  that  possession,  and  that  the  suit 
is  not  baired.  The  proof  consists  of  a  report  of  the  pergunnah 
officers  furnished  to  the  Bevenue  Officer  on  the  occasion  of  the 
transfer  of  the  lease,  in  which  the  possession  of  Yar  Ali  is  dis- 
tinctly recorded,  and  of  a  decree  in  a  suit  which  had  been  brought 
by  the  Grovemment  lessees  against  Yar  Ali,  for  the  recovery  of 
rents  illegally  levied  by  him  in  1247  Fuslee,  with  copy  of  the 
evidence  of  the  village  putwarree  given  in  Court  on  that  occa- 
sion. The  suit  had  reference  to  ^e  year  1247  Fuslee  only,  but 
the  evidence  and  decision  show  that  the  irregular  levy  of  rent 
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was  made  by  Yar  All  in  that  year^  by  means  of  bis  prior  hold 
on  the  property  as  mortgagee.  A  receipt  for  a  revenue  pay- 
ment through  Yar  Ali  for  tiie  year  1246  Faslee  is  also  filed.  To 
oppose  to  this  evidence^  the  appellants  have  five  revenue  receipts, 
in  their  own  name,  for  the  years  1245  and  1246  Fuslee^  and 
the  evidence  of  the  present  putwarree;  but  the  receipts  are  whol- 
ly inconclusive  as  evidence  iu  their  favour.  No  mutation  of 
registry  having  been  effected  at  the  time  of  the  mortgage^  the 
mortgagee's  possession  could  not  be  recognized  by  the  Revenue 
Officers^  and  all  receipts  would  in  consequence  necessarily  be 
made  out  in  the  names  of  the  recorded  malgoosars.  Nor  can 
the  evidence  of  the  present  putwarree  be  held  to  be  of  weight; 
he  was  not  appointed  to  his  present  office  until  four  years  after- 
wards^ and  his  statement  is  loose^  and  open  to  the  suspicion  oS 
being  influenced  by  considerations  favourable  to  the  parties  in 
possession.    The  plea  must  therefore  be  overruled. 

There  are  no  reasons  to  justify  the  plea  of  defect  of  parties, 
which  has  been  advanced  by  the  appeUants.  The  suit  having 
been  brought  by  the  respondent^  as  the  representative  of  Yar  Ali, 
for  the  purpose  of  enforcing  recovery  of  a  right  held  by  the  lat- 
ter, the  Courts  are  not  competent  to  entertain  objections  to  it, 
on  the  score  of  any  possible  or  contingent  interest  of  Yar  Ali's 
co-heirs  in  the  action,  and  the  appellants  who  are  charged  with 
the  wrong  complained  of,  are  not  in  a  position  to  resist  it  on 
such  grounds. 

In  pleading  to  the  merits,  the  appellants  have  chiefly  relied 
on  the  putteedaree  record  as  evidence  of  the  rights  of  other  co- 
sharers  in  the  property  besides  the  mortgagers,  and  they 
urge  that  the  operation  of  the  decree  should  be  restricted  to  the 
shares  of  the  individual  mortgagers  therein  set  forth.  No  weight 
however  attaches  to  this  document.  It  was  prepared  at  a  time 
when  the  mortgagers  had  a  strong  motive  in  endeavouring  to  re- 
present their  individual  rights  as  fractional  only,  and  a  fraudu- 
lent design  is  clearly  traceable  on  the  face  of  it.  The  twenty 
biswahs  composing  the  property,  have  been  distributed  in  it 
amongst  the  mortgagers  and  their  immediate  heirs,  and  the  ap- 
pellants, Subwa  Beebeeand  another,  sisters  of  Ahmud  Aii,  mort- 
gager. The  heirs  of  one  Abdoollah  are  also  set  down  in  it  as 
holders  of  a  distinct  share.  The  liability  to  the  claim  of  the 
heirs  of  the  mortgagers,  who  were  parties  to  the  dispossession 
equally  with  the  mortgagers  themselves,  admits  of  no  question, 
and  on  comparing  the  names  in  a  leas^  and  deed  of  sale  filed 
with  the  record,  which  were  executed  by  the  proprietors  subse- 
quently to  the  dispossession  of  the  mortgagee,  it  appears  that 
the  name  of  Abdoollah,  who  stands  in  the  putteedaree  record  as 
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an  independent  sharer^  is  merely  an  alias  of  the  name  of  Ah- 
mnd  All.  Mo  evidence  has  been  adduced  by  the  appellants-  in 
proof  of  the  liquidation  of  the  debt  from  the  profits  of  the  pro- 
perty received  by  the  mortgagee  up  to  the  year  1243  Fuslee^  and 
the  proved  fact  of  the  continued  possession  of  the  latter^  up  to 
the  period  of  the  transfer  of  the  lease  in  1246  Fuslee^  is  direct- 
ly opposed  to  the  assertion.  With  regard  to  the  appellants^  Sub- 
wa  Beebee  and  her  sister^  there  is  not  on  evidence  any  sufficient 
trace  of  their  possession  during  the  incumbency  of  the  former 
mortgagee^and  his  son^  Yar  Ali,  which  could  afford  them  any 
reasonable  ground  for  their  statements.  The  oral  evidence 
adduced  by  them  on  this  pointy  is  confined  to  the  depositions  of 
the  present  putwarree  and  two  cultivators^  and  is  contradictory 
and  inconclusive^  whereas  on  the  respondents^  side^  it  has  been 
shown  that  the  mortgage  was  executed  for  the  entire  property 
by  the  recorded  owners^  and  that  possession  was  held  accord- 
ingly. Any  claim  whidi  this  party  of  the  appellants  may  profess 
to  derive  from  inheritance  under  the  Mohumedan  law  cannot, 
under  these  circumstances,  be  considered  in  a  suit,  the  purpose 
of  which  is  to  be  replaced  in  the  position  rightfully  held  by 
the  person  whose  interests  were  purchased  by  the  respondent.  , 
The  decision  is  therefore  confirmed  with  costs. 


The  20ih  April,   1852. 
Present: 


CA.  W.  Bbgbib,         "] 
t:  <  S.  S.  Brown,  > Judges. 

L  H.  B.  Harinoton,  J 


Case  No.  97  or  1851. 


'^Regjflar  appeal  from  the  decision  of  Abdool 
Ruhman  Khan,  Offg.  Principal  Sudder 
Ameen  of  Benares,  dated  23rd  November 
1850. 


Baboo  Jankee  Dass,  (Defendant),  Appellant, 

versus 

DwarkaDass,  (IHaintiffJ,  Respondent. 

Suit,  to  recover  Ba.  20,119-8-9,  per  account  buhee  khata,  from 

Sawun  Sooddee  poonwashee,  1905,  to  Poos  Sooddee  dusmee,  1906 

Snmbut. 

Plaintiff  states  his  case  as  follows :  he  has  one  mercantile 
eistablishment  in  Calcutta  and  another  at  Benares.  Defend* 
ant  carries  on  business  at  the  latter  place  through  his  gomwh- 
ia,  Mudun  Gopal,  and  has  been  in  the  habit  of  transacting 
business  of  various  kinds  with  plaintiff's  firm  in  Calcutta,  the 
account  with  which  it  has  been  the  practice  to  forward  to  the 
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defendant  through  plaintiflfs  Benares  firm,  and  after  comparing 
the  account  with  his  own  books,  defendant  used  to  send  an 
acknowledgment  of  the  correctness  thereof  to  plaintiff.  On  the 
present  occasion  of  transmitting  his  account  up  to  the  end  of 
Sawun,  1905,  to  defendant,  showing  a  balance  in  plaintiff's  favour 
of  Rs.  19,992-11-9,  defendant  was  dilatory  in  liquidating  the 
same,  but,  on  being  pressed  by  plaintiff^  admitted  the  correct- 
ness of  the  account,  with  exception  of  an  item  of  Rs.  4,81 1-10-6, 
under  date  8th  Kartick  1902  Sumbut,  on  the  plea  that  the 
articles  had  never  reached  him.  It  was  agreed  to  settle  this 
disputed  point  by  arbitration,  and  both  parties  appointed 
one  Kulyan  Dass  arbitrator  for  the  occasion.  The  arbitrator 
passed  an  award  in  favour  of  plaintiff,  notwithstanding  which, 
defendant  still  evades  payment,  and  plaintiff  has  been  compel- 
led to  institute  this  suit;  he  therefore  prays  that  his  Calcutta 
accounts  may  be  inspected,  and  a  decree  passed  for  the  sum 
due  to  him.  The  subjoined  figured  statement  exhibits  the 
balance  due  to  plaintiff  from  defendant,  according  to  plaintiff's 
Calcutta  buhee  khata. 

Principal  up  to  the  end  of  Sawun,     1905,  • .   19,992  119 
Interest  on  the  above  to  15th  Kartick,  1906,  •  •    1,286    6  0 

Total,  21,229     1  9 

Receipts. 
l$th  Bysakh,  1905.     By  cash  at  Benares,  •  •     1,640  10  0 
5th  Jeyt  1906.      Per  hoondee  at  Benares,     •  •       937    8  0 

Total  2,577    2  0 

Balance  due  to  plaintiff  on  15th  Kartick,  1906,  18,650  15  9 
Account  at  date  of  suit. 

Principal  as  above,         •  •      • «     18,650  15  9 

Interest  on  above, 210  12  9 

Butia  on  Benares  Rupees,      1,257  7  8 

Total  claim,    20,119    8  9 

In  reply,  defendant  makes  various  technical  objections  to  the 
suit,  which,  as  they  are  not  insisted  on  in  appeal,  it  is  unneces- 
sary to  notice  in  detail.  In  regard  to  the  merits  of  the  claim, 
his  statement  is  as  follows :  that  the  following  items  are  due  to 
him  from  plaintiff,  one,  on  account  of  thekothee  of  Burhulgnnge, 
Rs.  1,248;  second,  on  account  of  Nurotum  Dass,  Rs.  11,579-6; 
third,  on  account  of  the  Benares  kothee,  Rs.20,()00;  fourth,  on 
account  of  Baboo  Hurry  Dass,  the  plaintiff's  son,  Bs.  200;  that 
lacs  of  rupees  are  due  from  plaintiff,  on  account  of  thekotheeszt 
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Senaires  and  other  places^  from  which  remittances  have  been  effect- 
ed ;  defendant  was  desirous  to  have  these  accounts  settled^  but 
has  been  anticipated  by  plaintiff  bringing  this  unjust  suit. 
The  arbitration  award  referred  to  by  the  plaintiff  is  not  a 
proceeding  which  can  be  recognized  by  the  Courts  as  it  is 
opposed  to  the  provisions  of  Regulations  XYI.  of  1793,  and 
YI.  of  1813,  and  to  Construction  No.  395 ;  that  defendant  is 
quite  ignorant  of  the  alleged  arbitration ;  that  the  person  men« 
tioned  by  plaintiff,  as  arbitrator,  is  of  bad  repute,  a  suit  being  at 
present  pending  against  him,  on  account  of  money  of  which 
he  has  defrauded  his  employers;  that  the  property,  on  account 
of  which  the  sum  of  Rs.  4,811-10-6  is  chargeid,  was  never  des- 
patched from  Calcutta,  and  could  not,  therefore,  have  been 
lost  in  transit  by  dawk  banghy,  as  asserted;  that  the  plaintiff 
has  given  no  account  in  detail,  so  as  to  allow  of  defendant 
impugning  its  correctness. 

The  Principal  Sudder  Ameen's  decision  is  to  the  following 
purport:  that  the  defendant,  with  the  exception  of  the  item 
for  Bs.  4,811-10-6,  does  not  explicitly  admit,  or  deny  any  of 
the  other  items  of  the  plaintiff's  account,  but  asserts,  gene- 
rally, that  large  sums  are  due  to  him  from  plaintiff,  on  account 
of  certain  kothees;  that  defendant's  vakeel,  on  being  questioned, 
admits  that  arbitration  was  agreed  to  by  both  parties,  but 
states  that  the  arbitrator  passed  his  award  in  collusion  with 
plaintiff,  and  in  the  absence  and  without  the  knowledge  of 
defendant,  and  that  it  cannot,  therefore,  be  recognized  as  a 
valid  proceeding.  The  Principal  Sudder  Ameen  overruled  the 
technical  objections  to  the  suit  raised  by  defendant,  and 
proceeds  to  state  his  opinion  as  to  the  merits  of  the  case. 
He  observes,  that  in  cases  of  mercantile  accounts,  it  is 
sufficient  to  show  that  dealings  have  taken  place  between  the 
parties,  and  that  their  books  have  been  regularly  kept;  that 
in  both  these  respects,  the  plaintiff's  claim  is  established :  the 
defendant  does  not  deny  having  had  dealings  with  the  plaintiff, 
but  on  the  contrary  admits  the  fact,  and  the  same  is  proved 
by  witnesses;  that  plaintiff's  buhee  khaia  has  been  examined  by 
a  mahajun  appointed  to  that  duty,  and  is  declared  to  have  been 
regularly  kept;  and  that  no  specific  objections  to  any  of  the 
entries  have  been  urged  by  the  defendant;  that  the  said  book 
contains  accounts  of  lacs  of  rupees,  and  it  is  not  therefore 
probable  that  it  is  fictitious;  that  the  only  item  specially 
objected  to  by  defendant,  is  that,  regarding  which  plaintiff 
alleges  the  arbitration  to  have  taken  place;  and  if  that  fact 
be  proved,  this  item,  also,  must  be  debited  to  defendant ;  that 
the  appointment  of  the  arbitrator  is  not  denied,  and  the  objec- 
tions made  to  the  arbitrator's  award  are  insufficient,  that  docu- 
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ment  being  sustained  by  the  arbitrator's  own  eyidence,  and  that 
of  several  other  witnesses;  that  it  is  prored  by  theeyidence  of  the 
JPost  Master  of  Benares^  that  a  parcel,  to  the  address  pf  Muddan 
Gopal,  the  jfoma«A/a  of  defendant;  is  entered  in  the  Calcntta 
Post  Offiee  Chalan,  but  never  reached  defendant,  there  cannot 
therefore,  be  any  doubt,  that  the  packet  in  question  was  des- 
patched from  Calcutta.  It  remains  then  only  to  determine, 
what  is  the  usage  amongst  merchants  in  such  eases;  and  the 
arbitrator  has  decided  tiiat  the  loss  falls  on  the  defendant; 
that  the  defendant  has  no  valid  excuse  for  not  objecting  in 
detail,  to  the  plaintiff's  accounts,  as  those  had  been  for  many 
months  in  Court,  and  thus  erery  facility  was  afforded  to  him  for 
stating  his  objections  ;  notwithstanding  which,  defendant  has 
produced  no  eyidence,  in  refutation  of  that  brought  forward 
by  plaintiff,  which  is  a  proof  of  the  justice  of  thelatter's  claim; 
that  the  defendant's  objections  to  the  charge  for  interest  is 
shown  by  the  ameen  to  be  groundless;  that  the  item  of  Bs. 
182-8-9  is  not  to  be  found  in  the  biihee  khaia,  and  cannoti 
therefore,  be  allowed;  and  another  item  of  Bs.  15  is  deducted 
for  the  same  reason,  and,  with  these  exceptions,  the  Principal 
Sudder  Ameen  giyes  a  decree  in  favour  of  plaintiff's  claim. 

From  this  decision,  the  defendant  appealed  on  the  following 
grounds;  Ist,  that  plaintiff's  ground  of  action  is,  that  defendant 
admitted  in  writing  the  correctness  of  his  account,  and  agreed 
to  pay  the  amount  of  the  alleged  balance;  if,  therefore,  this 
fact  be  not  established,  the  suit  falls  to  the  ground;  but  the 
plaintiff  has  produced  neither  oral  or  documentary  evidence 
to  show  that  an  adjustment  of  accounts  took  place,  and  that 
a  balance  was  found  due  from  defendant;  the  only  two  wit- 
nesses to  this  point  named  by  the  plaintiff  not  having  been 
eventually  produced,  notwithstanding  which  the  Pnncipal 
Sudder  Ameen  has  given  plaintiff  a  decree.  The  mere  fact 
of  accounts  being  regularly  kept,  is  not  sufficient  ground 
whereon  to  base  a  decree,  as  has  been  held  in  the  precedents  &C 
this  Court  quoted  in  the  margin.*  It  is  necessary  to  prove 
•  R.i  H«rr^  ici.ii««  ^^  delivery  of  the  thing«ued  for,  either 
ap^itot,  by  the  admission  of  the  defendant,  or 

99r$ui  the  evidence  of  witnesses,  and,  espe- 

^Sl?*l^!lf?'.rfKJ^**    cially,  in  matters  of  disputed  account. 
The  7th  Apni  1845.  .^  ^^^^  ^  ^^^^^  ^^^^  ^  adjustment 

TooImo  Ram  and  otben,      of  accounts  has  taken  place  between  the 

•WJ^*^  parties,  in  the  presence  of  respectable 

Kijah  Khoothal  Sfaigfa,       witnesses,  who  should  testify  to .  that 

«_  «c.v';^*P^,f°*\«.a        effect  in  the  Civil  Court,  or  should  sudi 

The  26th  December  1849.       acknowledgment  ou    the  fart  of   the 

defendant,  not  admit  of    proof,   then    it  ia  necessaqr    that 
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every  item  should  be  separately  proved.  But  the  peculi- 
arity of  the  present  suit  is^  that  plaintiff  does  not  allege  that 
any  admission  of  the  balance  against  him  was  made  by  the 
defendant^  nor  has  there  been  any  proof  adduced  of  the  correct- 
ness of  a  single  item ;  the  truth  is^  that  nothing  is  due  from 
defendant^  on  the  contrary,  plaintiff  is  his  debtor ;  no  adjust- 
ment of  accounts,  in  presence  of  witnesses,  ever  took  place; 
and  no  admission  of  the  balance  was  ever  made  by  defendant. 
The  witnesses  to  prove  this  fact,  are  unworthy  of  credit,  they 
being  plaintiff's  servants ;  and  the  Principal  Sudder  Ameen, 
on  this  account,  does  not  make  their  evidence  the  ground  of 
his  decree,  but  merely  relies  on  the  regularity  of  the  accounts. 
The  plaintiff  promised  that  he  would  produce  a  letter  from  de- 
fendant, acknowledging  the  justice  of  his  demand ;  but  he  has  not 
done  so.  With  respect  to  the  item  of  B43.  4,811-10-6,  plaintiff's 
statement  as  to  the  dispatch  of  the  gold  from  Cfllcutta  is 
false;  it  never  reached  defendant.  The  alleged  arbitration 
being  of  a  private  nature,  and  not  effected  under  the  provisions 
of  Regulation  XXI.  of  1803,  cannot  be  recognized  as  having 
any  legal  validity.  Nothing  short  of  the  defendant's  written 
receipt,  or  the  testimony  of  the  post  officials  to  the  delivery, 
should  be  admitted  as  proof  of  this  item.  The  Post  Master 
of  Benares  deposes  that,  to  the  best  of  his  belief,  no  such 
parcel  was  ever  dispatched  from  Calcutta,  thus  flatly  contra- 
dicting the  plaintiff,  whose  witness  he  is.  The  evidence 
bi^ought  to  prove  defendant's  admission  of  the  justice  of  plain- 
tiff's claim,  subsequently  to  the  arbitration,  is,  from  its  con- 
tradictory character,  unworthy  of  credit.  Then,  it  is  impos- 
sible from  plaintiff's  petition  of  plaint,  to  ascertain  to  what 
period  the  account  relates ;  for  in  the  unwan  or  heading  of  the 
suit,  it  is  stated  to  be  the  balance  of  an  account  beginning  on 
the  last  day  of  Sawun  1905,  and  terminating  on  the  25th  Poos 
1906 ;  whereas  in  the  body  of  the  plaint,  the  former  of  the  above 
dates  is  stated  to  be  the /en?tti»a/iofi  of  the  account;  a  discrepancy 
of  which  the  Principal  Sudder  Ameen  has  taken  no  notice.  As 
to  the  Principal  Sudder  Ameen's  remark,  that  defendant  has  pro- 
duced no  counter-evidence  in  refutation  of  that  of  the  plaintiff, 
it  is  sufficient  to  say  that  such  refutation  is  not  necessary 
where  the  evidence  on  the  part  of  the  plaintiff  is  itself  insuf- 
ficient and  unsatisfactory. 

After  a  careful  examination  and  consideration  of  the  plead- 
ings and  evidence  in  this  case,  the  Court  are  unanimously  of 
opinion  that  the  decision  of  the  Principal  Sudder  Ameen  is  in- 
correct, and  cannot  be  maintained.  Suits  regarding  matters  of 
account  must  assume  one  of  hoo  forms;   they  must  be  either 
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suits  on  an  alleged  settlement  of  accounts,  or  suits  for  a  ge» 
neral  settlement.  It  is  evident  from  a  consideration  of  the 
pleadings  in  the  present  suit,  that  it  must  be  included  in  the 
former  category.  The  plaintiff  alleges  that  a  settlement  of 
accounts  between  himself  and  defendant  has  taken  place^  and 
that  with  the  exception  of  a  single  item^  (which  it  was  agreed 
to  refer  to  the  decision  of  an  arbitrator)  defendant  admitted 
himself  to  be  plaintiflPs  debtor,  for  a  certain  amount,  at  a  cer- 
tain date ;  and  it  is  further  alleged,  that  the  arbitrator,  subse- 
quently, gave  his  award,  in  respect  to  the  disputed  item,  in 
favour  of  plaintiff.  The  defendant,  on  the  other  hand,  denies 
either  that  he  admitted  the  existence  of  a  balance  against  him- 
self, o^  that  the  arbitrator  made  such  an  award  as  that  declar- 
ed by  plaintiff.  It  is  on  these  two  points,  that  i^ue  i^  joined; 
and  the  Court  find  that  neithelr  allegation  is  satisfactorily 
proved  by  the  plaintiff.  The  plaintiff,  although  he  states  that 
it  was  the  practice  of  defendant  to  ti*ansroit  to  him  written  ac- 
knowledgments of  the  accounts  periodically  rendered  by 
plaintiff,  has  not  produced  a  single  such  acknowledgment, 
but  has  brought  witnesses  to  prove  the  wal  acknowledgment  of 
the  defendant  as  to  the  correctness  of  the  alleged  balance.  Thi» 
evidence  is  considered  by  the  Court  to  be  most  unsatisfactory, 
as  it  contradicts  the  plaintiff's  own  statement,  in  regard  to  the 
mode  in  which  the  account  was  rendered.  The  Court  observe, 
also,  that  although  of  the  six  separate  accounts  filed  by  plain- 
tiff, there  is  at  the  foot  of  the  first  five,  a  memorandum  by  th^ 
plaintiff,  to  the  effect  that  the  said  accounts  had  been  transmitted 
to  defendant,  yet  there  is  no  such  memorandum  at  the  foot 
of  the  9iixfh  and  last  account;  an  omission  not  reconcilable 
with  plaintiff's  declaration,  that  this  account  had,  in  confor- 
mity with  his  accustomed  practice,  been  sent  to  the  defendant. 
In  regard  to  the  second  point  at  issue,  viz.,  the  arbitrator's 
award  respecting  the  disputed  item  of  lU.  4,811-10-6,  the  Court, 
also,  see  reasons  to  discredit  this  part  of  the  plaintiff's  state- 
ment. They  observe  that  by  the  admission  of  both  parties,  it 
appears  that  the  arbitration  was  agreed  to,  on  or  about  the 
22nd  Kartick  1905  Sumbut,  and  the  arbitrator's  award  bears  date 
26th  Aghun  1906,  being  upwards  of  thirteen  months  subse- 
quent to  the  execution  of  the  arbitration  bond,  a  most  suspi* 
cious  delay,  and  which  is  left  altogether  unexj^lained  by  tiie 
plaintiff.  The  award  is  attested  only  by  the  single  signature 
of  the  arbitrator :  certain  witnesses  are  indeed  brought  to  prove 
it,  but  they  failed  to  do  so  satisfactorily,  one  of  the  witnesses, 
although  able  to  write,  professing  his  inability  to  identify 
the  document.    Equally  unsatisfactory  is  the  evidence  brought 
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by  plaintiff  to  prove  the  defendant's  admistsion  of  the  justice  of 
his  claim^  previous  to  the  institution  of  this  suit.  The  plaintiff^ 
in  his  rejoinder^  states  that  he  had  the  means  of  proving  that 
the  defendant^  for  several  months  after  the  arbitrator's  award 
had  been  given^  had  sent  for  him^  (plaintiff)  and  made  this 
admission^  whereas  his  witnesses  state  that  they  were  sent 
to  the  defendant  by  the  plaintiff^  to  demand  payment,  at  three 
separate  times  between  the  date  of  the  award  and  the  institution 
of  the  suit,  being  a  period  of  tweniy^six  days  only.  The  falsity 
of  this  ^dence  is  also  apparent  from  its  improbability :  the 
Ck>urt  are  not  so  ignorant  of  the  custom  and  habits  of  respect^ 
able  and  wealthy  bankers,  as  to  believe  that  persons  such  as 
these  witnesses  described  themselves  to  be,  could  obtain  such 
iready  access  into  the  interior  of  the  defendant's  house,  especi- 
SJkUy  on  such  an  errand,  or  that,  if  they  had  succeeded  thus  far, 
the  defendant  would  have  made  to  them  the  acknowledgments 
they  profess  to  have  communicated  to  the  plaintiff.  For  the  above 
reasons,  the  Court  being  fully  satisfied  that  the  alleged  settle- 
ment of  accounts,  which  forms  the  groundwork  of  the  present 
suit,  pever  took  place,  are  compelled  to  reverse  the  decision 
of  the  Principal  Sndder  Ameen,  and  to  dismiss  the  suit  of  the 
plaintiff  with  all  costs. 

— ^- 

The  20th  April  1852. 
Present : 


{A.  W.  Bbobib,       1 
S.  S.  Beown,  Wudgeif. 

U.  B.  Haiunoton,J 


{Special  appeal  from  the  decisiott  of  R. 
J.    Taykr,  Esq.,  Judge  of  Jtmnpore, 
dated  \^Uh  My  1851. 
Shunkbr  Lall,  (Plaintiff),  Appellant, 
versus 
Shbohbbr  Singh,  akd  afisb  his  death,  Pbbttbb  Singh 
AND  OTHBR8,  f  Defendants  J,  Respondents. 
Thb  circumstanoes  of  this  case,   which  is  reported  in  the 
▼olume  of  printed  decisions  for  the  month,  are  briefly  these. 

The  present  plaintiff,  as  lessee  of  three-fourths  of  mousah 
Hyderpore,  instituted  a  summary  suit  against  the  original 
defendant,  Sheomber  Singh,  to  recover  a  ten-anna  instalmen^of 
rent  on  forty-one  beegahs  six  biswahs  of  land,  for  the  year  1256 
Fnslee.  No  objection  was  made  by  the  defendant  to  the  quan- 
tity of  land,  or  amount  of  rent  cUumed  upon  ^t,  but  he  resisted 
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the  demand^  op  the  ground  that  he  was  mortgagee  of  th<$ 
remaining  fourth  of  the  estate^  and  in  that  capacity  held  the 
land  as  his  ieer,  in  the  same  manner  as  the  plaintiff^  in  his  charac- 
ter of  lessee,  held  a  proportionate  quantity  of  seer  land,  and  he 
contended,  therefore,  that  he  was  not  liable  for  rent.  Iliis 
plea  was  overruled  by  the  Revenue  Authorities,  and  a  decree 
passed  in  the  plaintiff's  favour  for  the  amount  of  rent  claimed. 
The  plaintiff  now  sues  to  recover  the  remaining  instalment  of 
rent  for  the  same  year  upon  the  same  land,  and  is  opposed  by 
the  defendant  on  a  different  ground,  vis.,  that  the  plaintiff  had 
underlet  his  share  of  the  estate  to  the  putwarree,  to  whom  he, 
the  defendant,  had  paid  all  the  rent  that  was  due  from  him, 
and  held  his  receipt  for  the  same.  This  fact  was  denied  by  the 
plaintiff  in  his  reply,  but  the  Moonsiff  considering  it  estab- 
lished, dismissed  the  claim,  and  in  appeal,  his  decision  was 
upheld  by  the  Judge,  who,  in  the  grounds  of  his  judgment,  has 
taken  no  notice  of  the  pleas  of  the  appellant,  btit  has  confined 
himself  to  the  remark  that,  '' after  looking  over  the  papers,  he 
finds  that  there  is  no  doubt  but  that  the  defendant  paid  all  his 
rent  to  Sheobaluk,  the  plaintiff's  kutkinuahdar.^' 

A  special  appeal  was  admitted  to  try,  ''  whether  the  decision 
passed  by  the  Judge  in  this  case,  is  not  inconsistent  with  the; 
decree  passed  by  the  Revenue  Authorities,  under  date  the  18th 
April  1849,  in  a  summary  suit  between  the  same  parties, ' 
founded  on  a  similar  cause  of  action,  and  which  having  been 
passed  by  a  Court  of  competent  jurisdiction,  has  all  the  force 
of  a  decree  passed  in  a  regular  suit/' 

The  certificate  of  special  appeal  having  brought  before  the 
Court  the  decision  passed  in  the  summary  suit,  as  well  as  that 
passed  in  the  present  case,  it  becomes  necessary  for  the  Court 
to  determine,  under  the  rule  contained  in  Section  7,  Regula- 
tion XIX.  of  1817,  how  far  the  former  should  operate  to  influ- 
ence the  decision  of  the  case  now  before  them  in  special  appeal. 

Upon  the  general  question  as  to  whether  an  award  passed 
in  a  summary  suit  for  rent,  is  binding  on  the  Civil  Courts  in 
any  future  cases  instituted  in  those  Courts  for  remaining  por- 
tions of  rent  of  the  same  year,  and  founded  upon  a  sinnlar 
cause  of  action,  the  Court  are  of  opinion  that  as  the  Revenue 
Authorities,  in  passing  such  awards,  act  judicially  and  must 
be  held  to  be  ''  Courts  of  competent  jurisdiction,''  their  decrees 
have  all  the  force  of  a  decree  passed  in  a  regular  civil  suit, 
until  formally  set  aside  in  the  mode  prescribed  by  law. 

With  regard  to  the  present  case,  the  Court  do  not  find  that 
any  suit  was  brought  to  contest  the  justness  of  the  summary 
award,  passed  by  the  Revenue  Authorities,  and  which  conse- 
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quently  remains  in  full  force;  they  also  remark  that  the 
defendant  has  not  now  attempted  to  impugn  the  justness  of 
that  awards  or  to  show  that  the  under-lease  alleged  to  have 
been  granted  by  the  plaintiff  to  the  putwarree,  was  granted 
subsequently  to  the  period  embraced  in  the  summary  awards  or 
that  any  other  alteration  has  since  taken  place  in  ihe  holdings 
upon  the  estate;  but  that  in  order  to  escape  from  the  conse- 
quences of  the  summary  award,  he  pleads,  what  is  directly 
opposed  to  fact,  that  it  was  made  in  favour,  not  of  the  present 
plaintiff,  but  of  his  alleged  under-tenant,  the  putwarree,  to 
whom,  in  execution,  the  amount  was  paid  by  him.  This  state- 
ment of  the  defendant  is  most  satisfactorily  refuted  by  a  refer- 
ence to  the  copy  of  the  summary  award,  filed  with  the  record 
of  the  piresent  case,  which  shows  that  the  parties  to  the  suit 
in  whidi  it  was  passed,  were  the  same  as  in  the  case  before  the 
Court,  and  as  the  plea  now  brought  forward  by  the  defendant' 
18  directly  repugnant  to  that  on  which  he  rested  his  defence  in 
the  summary  suit,  and  which  was  disallowed  in  that  suit,  and 
the  present  decision  is  manifestly  inconsistent  with  the  award 
passed  in  the  summary  suit,  notwithstanding  that  both  casecr 
are  founded  on  a  similar  cause  of  action,  and  involve  claims  to 
the  rent  of  the  same  land  for  different  portions  of  the  same 
year,  the  Court,  in  reference  to  the  provisions  of  Section  7, 
Regulation  XIX.  of  1817,  are  unanimous  in  opinion  that  it 
cannot  be  maintained. 

The  Court  accordingly  reverse  the  decisions  of  both  the  lower 
Courts,  and  as  no  dispute  exists  between  the  parties  in  regard 
to  the  quantity  of  land  cultivated  by  the  defendant,  or  the 
rate,  or  amount  of  rent  claimed  upon  it,  they  pass  a  decree  in 
favour  of  the  plaintiff  for  the  full  sum  claimed,  with  costs,  and 
further  interest  to  be  calculated  in  the  usual  mode. 
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The  2aM  April  1852. 


{A.  W.  Begbib,        "I 
S,  8.  Brown,  ^Judgei. 

H.  B.  Harinoton,  J 


r  Special  appeal  from  the  decision  of  Doo^ 
Casb  No.  86  of  1852.     J      ^  Jowalapershad,  Principal  Sudder 

I      Ameenof  Azimgurh,  dated  ISA  Ai^ 
L     iw^  1851. 
Ikram  Khan,  fDefendantJ,  Appeilant, 
versus 
Shah  MuqboolAlum,  (Plaintiff J,  Respondent. 

Claim,  to  recoTer  the  sum  of  Bm.  850,  amount  entered  in  t 
soolehnamah,  or  deed  of  compromise,  dated  the  12th  Noyember 
1849. 

The  particulars  of  this  case  are  briefly  as  follow : 
The  defendant,  having  obtained  a  decree  against  a  party  of 
the  name  of  Surfuraz  Khan,  attached  and  brought  to  sale  his 
rights  and  interests  in  monzah  Beera.  The  sale  was  oondncted 
in  the  usual  manner  through  the  Revenue  Authorities,  and  the 
lot  knocked  down  to  the  plaintiff,  who  at  once  made  the  pre- 
scribed deposit;  the  defendant,  who  is  a  shareholder  in  the 
same  estate,  claimed  in  that  capacity  the  right  of  preemption, 
which  was  admitted  by  the  Collector,  but  being  opposed  by  the 
plaintiff,  the  Collector  ordered  him  also  to  make  tiie  usual  de- 
posit, and  under  the  instruction  of  the  Commissioner  of  the 
Dirision,  referred  the  decision  of  the  point  to  the  Civil  Court. 
JBoth  parties  appeared  in  Court,  and  there  entered  into  a  com- 
promise, whereby  it  was  agreed  that  they  should  be  considered 
joint  purchasers  of  the  property  in  equal  proportions,  each  pay- 
ing a  half  share  of  the  purchase  money :  the  case  was  disposed 
of  accordingly;  a  regular  deed  of  compromise  was  executed 
under  the  date  mentioned  in  the  claim,  which  was  admitted  by 
the  Court,  and  a  single  deed  of  sale  granted  to  the  parties  de- 
claring them  joint  purchasers  of  the  lot.  Shortly  after,  a  third 
party,  named  Qasim  Ali,  brought  an  action  against  the  parties  to 
this  suit,  and  Surfuraz  Khan,  the  nominal  proprietor  of  the  share 
of  the  estate  sold,  for  the  reversal  of  the  sale  on  the  ground  that 
Surfuraz  Khan  had  no  rights  remaining  in  the  property,  the  same 
having  been  previously  sold  in  execution  of  a  decree  against 
him,  and  purchased  by  the  plaintiff,  Qasim  Ali,  and  on  the  24th 
March  1851,  he  succeeded  in  obtaining  a  decree  from  this 
Court  for  the  reversal  of  the  sale  to  the  parties  to  this  suit, 
8 
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The  plaintiff  now  sues  to  recover  from  the  defendant  half  the 
amount  of  purchase  money,  paid  under  the  deed  of  compromise, 
on  the  ground  that  the  sale  of  the  property  to  the  defendant  in 
Tirtue  of  the  right  of  preemption  claimed  by  him,  was  complete, 
and  the  subsequent  transfer  of  half  the  property  to  the,  plaintiff 
under  the  deed  of  compromise  of  the  nature  of  apriyate  sale,  and 
as  the  title  conveyed  by  the  defendant  to  the  plaintiff,  had  been 
proved  by  the  decree  of  the  Sadder  Court  to  be  defective,  he, 
the  plaintiff,  was  entitled  to  receive  back  from  the  defendant 
the  amount  of  purchase  money  which  he  had  paid  him,  and  as 
the  defendant  refused  to  refund  the  same,  he  had  bc^n  com-> 
pelled  to  institute  this  action  against  him  for  its  recovery. 

A  decree  was  passed  in  favour  of  the  plaintiff  in  the  Court  of 
first  instance,  and  the  decision  was  affirmed  in  appeal,  both 
Courts  holding  that  the  rights  and  interests  sold  by  auction  had 
become  the  property  of  the  defendant,  in  virtue  of  his  right  of 
preemption,  and  that  the  subsequent  transfer  of  the  proper- 
ty by  him  to  the  plaintiff,  was  of  the  nature  of  a  private  sale, 
which  gave  the  plaintiff  a  right  to  recover  the  amount  of  pur* 
chase  money  paid  by  him,  the  defendant's  title  to  the  property 
having  proved  defective. 

A  special  appeal  was  admitted  to  try,  •'  whether  the  lower 
Courts  bad  not  put  a  wrong  construction  on  the  deed  of  com-  — 
promise  entered  into  by  the  parties  before  the  Court,  in  declar- 
ing it  to  have  been  of  the  nature  of  a  private  transfer  oTthe  share 
of  the  estate  to  which  it  refers,  and  that  it  did  not  constitute 
both  parties  auction  purchasers  of  that  share,  which  would  de- 
prive the  plaintiff  of  all  claim  in  law  against  the  defendant,  for 
a  refund  of  the  money  paid  by  him  into  the  Collector's  Trea- 
sury." 

The  Court  having  referred  to  the  deed  of  compromise,  and  the 
proceeding  which  was  held  by  the  Court  upon  it  admitting  it, 
are  unanimously  of  opinion  that  the  deed  will  not  bear  the  con- 
stroction,  which  the  lower  Courts  have  placed  upon  it,  and  that 
consequently  the  present  action  of  the  plaintiff  cannot  be  main- 
tained. The  Court  remark  that  the  right  of  preemption  claim- 
ed by  the  defendant,  was  still  a  matter  of  contention  between 
the  parties,  the  decision  of  it  having  been  referred  by  the  Col- 
lector to  the  Civil  Court,  when  both  parties  appeared  in  Court, 
and  each  waiving  his  particular  claim  to  be  considered  the  auc- 
.tion  purchaser  of  the  whole  property,  the  plaintiff,  on  the  ground 
of  the  lot  having  been  knocked  down  to  him,  and  the  de* 
fendant  in  virtue  of  his  right  of  preemption  they  entered  into 
a  formal  compromise,  by  which  it  was  settled  that  they  should 
be  considered  the  joint  purchasers  in  equal   proportions,  each 

oa 
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paying  a  moiety  of  the  purchase  money;  not  only  is  this  ex- 
pressly declared  in  the  proceeding  held  by  the  Courts  admitting 
the  deed  of  compromise^  and  making  it  the  basis  of  the  Court's 
decision^  but  the  same  proceeding  directs  that  a  single  deed  of 
sale  be  granted  to  the  parties  in  both  their  names^  as  joint  pur- 
chasers of  the  property^  by  reason  of  the  lot  purchased  by  them 
being  one  and  the  same,  which  must  remove  all  doubts  as  to  the 
nature  of  the  arrangement,  and  the  intention  of  the  parties 
themselves.  Under  these  circumstances,  the  Court  observe  the 
plaintiff  having  consented  to  accept  a  share  of  the  property  un- 
der one  title,  cannot,  now  that  he  finds  that  title  injurious  to  his 
interests,  be  allowed  to  disavow  it,  and  to  claim  to  have  had 
the  share  of  the  property  conveyed  to  him  under  another  and 
distinct  title,  with  a  view  to  his  own  benefit,  and  to  obtain  an 
advantage,  to  which  he  would  not  otherwise  be  entitled.  By 
his  X)wn  act,  he  constituted  himself  auction  purchaser  of  the  pro- 
perty jointly  with  the  defendant,  against  whom  he  can  have  no 
claim  in  law  or  equity  for  indemnification  on  account  of  any 
loss  that  may  have  ensued  upon  the  transaction,  but  must  bear 
his  share  of  the  losses  with  the  defendant  in  the  same  manner 
that  he  would  have  been  entitled  to  participate  equally  with  him 
in  any  profits  that  might  have  resulted  from  their  joint  pur- 
chase. Upon  these  considerations,  the  Court  are  compelled  to 
reverse  the  decisions  of  both  the  lower  Coiurts,  and  to  order  that 
the  claim  of  the  plaintiff  be  dismissed  with  all  costs. 


The  20th  April  1852. 

{A.  W.  Bbgbib,         "] 
S.  S.  Beown,  Y  Judges. 

H.  B.  Habington,  J 

r  Special  appeal  Jrom  the  decisumofA, 
Casb  No.  99  of  1853.     ^      Lang,  Esq.,  Judge  of  Allahabad,  dated 

L     15A  August  \^h\. 
Chowdhbbb  J\SQQmxiJL'm,(DefendafU),  Appellant, 
verifies 
BuNSEBUHUR,  (Plaintiff),  Respondent. 
Thb  particulars  of  this  case  are  given  in  the  volume  of  print- 
ed decisions  for  the  month. 

A  special  appeal  was  admitted  to  try,  Ist,  whether  the  ground 
assigned  by  the  Moonsiff  in  his  judgment  for  considering  tKat 
he  had  jurisdiction  of  the  claim  which  is  disputed  by  the  de- 
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fendant^  is  good  in  law^  und,  if  not^  whether  he  had  jurisdiction 
of  it ;  2iid^  whether  the  argument  of  the  Judge^  that  the  pur- 
chase of  the  rights  and  interests  in  the  payments  in  dispute  of 
the  party  to  whom  a  certificate  was  granted  under  Act  XX.  of 
1841^  has  succeeded  in  right  of  his  purchase  to  the  powers  con- 
ferred by  such  certificate^  is  borne  out  by  the  terms  of  that 
Act}  and  Srdly^  whether  the  Judge  could  legally  award  to  the 
plaintiff^  as  the  representatives  by  purchase  of  the  heir  of 
Hoosseinee  Beebee^  the  whole  of  the  sum  claimed  by  him^ 
notwithstanding  his  admission  that  she  may  have  left  other 
heirs. 

With  regard  to  the  first  pointy  mentioned  in  the  certificate 
of  special  appeal^  the  Court  observe  that  the  only  ground  assign- 
ed by  the  Moonsiff  for  considering  that  he  had  jurisdiction  of 
the  plaintiffs  claim,  is  that  the  estate,  on  which  the  allowance 
in  dispute  is  alleged  to  have  been  charged,  is  situated  within 
the  limits  of  his  jurisdiction ;  but  the  Court  are  unanimous  in 
opinion  that  the  Moonsiff  is  in  error  in  this  view :  they  ob- 
serve that  it  has  on  several  occasions  been  ruled  that  a  suit 
for  the  recoTcry  of  money,  advanced  on  mortgage,  is  cogniza- 
ble in  the  district  in  which  the  money  was  advanced,  and  not 
in  the  district  where  the  mortgaged  land  is  situated,  the  loan 
being  the  cause  of  action ;  and  the  same  principle  must  be 
held  to  be  Equally  applicable  to  the  suit  now  under  trial;  but 
although  the  Moonsiff  had  not  jurisdiction  of  the  plaintiff's 
claim  on  the  ground  supposed  by  him,  it  is  not  denied,  the 
Court  observe,  that  the  agreement,  in  which  the  present  suit 
originated,  was  executed  within  the  limits  of  the  jurisdiction 
of  the  Moonsiff  in  whose  Court  the  action  has  been  brought, 
and  as  an  alleged  breach  of  that  agreement  constitutes  the 
plaintiff's  cause  of  action,  under  the  spirit  of  the  precedents 
referred  to,  the  Court  consider  that  the  Moonsiff  was  fully 
competent  to  entertain  the  suit,  notwithstanding  that  the  de- 
fendant may  not  have  resided  as  a  fixed  inhabitant  within  the 
limits  of  his  jurisdiction  at  the  date  of  its  institution,  which 
disposes  of  his  first  ground  of  special  appeal. 

As  regards  the  second  and  third  grounds,  the  Court  remark 
that  the  Judge  appears  to  have  misunderstood  the  object  of  the 
certificate  granted  under  the  provisions  of  Act  XX.  of  1841 ;  that 
Act  was  not  intended  to  give  the  Courts  summary  jurisdiction, 
to  determine  claims  to  the  succession  of  property,  founded  on 
right  of  inheritance,  but  simply,  as  set  forth  in  the  title  and 
preamble,  '^  to  facilitate  the  collection  of  debts  on  succession,  and 
for  the  security  of  parties  paying  debts  to  the  representatives 
of  deceased  persons/'    It  by  no  means  necessarily  follows  that 
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the  party  to  whom  a  certificate  has  been  granted  nnder  the 
terms  of  the  Act  in  question^  is  the  heir-at-law  of  the  per- 
son^ whose  debts  he  has  been  authorised  to  collect^  or  that  the 
Courts  by  granting  him  the  certificate,  has  determined  that 
point,  and  the  right  conferred  by  the  certificate,  being  limited 
to  a  particular  party  for  a  specific  purpose,  is  clearly  not  a 
right  capable  of  being  transferred  by  either  public  or  priyate 
sale.  What  the  Judge  was  required  to  determine  in  the  case, 
now  before  the  Court  in  appeal,  was,  not  whether  the  plaintiff 
had  succeeded  in  virtue  of  his  purchase  to  the  rights  enjoyed 
by  Hoossein  Ali,  under  the  certificate  granted  to  him  by  the 
Court  under  Act  XX.  of  1841  for  collecting  the  debts  of  his 
daughter,  Hoosseinee  Bebee,  those  rights,  as  already  noticed, 
not  being  capable  of  alienation,  but  whether  Hoossein  Ali  had 
succeeded  by  right  of  inheritance  to  the  whole  or  any  portion 
of  the  estate  of  his  deceased  daughter,  and,  if  so,  to  what  por- 
tion, and  to  have  passed  a  decree  accordingly  in  favour  of  the 
plaintijBT  who  had  purchased  at  auction  in  execution  of  a  decree 
against  Hoossein  Ali,  whatever  rights  and  interests  he  had  imc- 
ceeded  to  as  heir  of  his  daughter,  Hoosseinee  Beebee ;  and  as 
these  points  have  not  been  tried  and  determined  by  the  Judge, 
the  Court  are  compelled  to  reverse  his  decision  and  to  remand 
the  case  to  his  Court  in  order  that  he  may  now  adjudicate 
upon  them.  • 


The  ^th  JprU  185», 
Present: 


Ck.  W.  Begbie,       T 
f:    -|  S.  S.  Brown,  >  Judges. 

L  H.  B,  Harington,  J 


{Special  appeal  frov%  the  decision  of  S.  S, 
Brown,  Esq.,  Judge  of  Agra,  dated  29^ 
AprU  1851. 

Tej  Singh  and  others,  fPlairdiffs),  Appellants, 

versus 

Chett  Singh  and  others^  (Defendawtsj,  Respondents. 

The  particulars  of  this  case  are  fully  detailed  in  the  volume 
of  printed  decisions  for  the  month. 

A  special  appeal  was  allowed  to  try,  ''  whether  the  defendant, 
Hursookh  and  his  co-purchasers,  having  on  the  occasion  of 
the  amendment  of  the  village  khewut,  in  1254  Fuslee,  declar- 
ed themselves,  before  the  Revenue  Authorities  acting  judicially, 
purchasers  of  only  two  and  a  half  biswahs  of  the  estate  in  dis- 
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pute^  and  the  defendant,  Hursookh,  having  on  the  same  occa'* 
sion  styled  himself  the  sub-mortgagee  only  of  the  other  seven 
and  a  half  biswahs^  which  form  the  subject  matter  of  this  suit^ 
the  lower  Courts  were  competent  to  admit  a  plea  on  the  part  of 
the  defendant  in  question^  which  is  repugnant  to  his  former 
declaration^  and  by  which  he  now  endeavours  to  establish  the 
fact  that  he  purchased  the  whole  ten  biswahs.'^ 

The  Court  observe  that  the  decision  of  the  Judge  has  deter- 
mined the  fact  that  the  rights  of  two  of  the  plaintiffs  in  the 
whole  of  the  property  in  dispute,  have  been  completely  extin- 
guished by  the  auction  sale  to  the  defendant,  Hursookh,  and 
three  others,  in  execution  of  a  decree  passed  against  them,  and 
that  the  Judge  having  instituted  an  enquiry  in  regard  to 
the  admissions  alleged  to  have  been  made  by  the  defendant^ 
Hursookh,  and  his  co-purchasers,  on  the  occasions  referred  to 
in  the  certificate  of  special  appeal,  has  found  that  although 
they  were  made,  it  was  not  with  any  fraudulent  intent,  or  in- 
deed with  a  view  to  their  obtaining  any  thing  to  which  they 
were  not  strictly  entitled ;  on  the  contrary,  they  wdre  calcu- 
lated rather  to  injure  the  parties  by  whom  they  were  made,  and 
it  is  not^  therefore,  unreasonable  to  suppose  that  they  arose 
from  inadvertence  or  error,  or  as  noticed  by  the  Judge,  that 
Hursookh  was  content  to  style  himself  sub-mortgagee,  as  before, 
until  the  h^irs  of  the  mortgagee,  Subsookh,  had  settled  mth 
him.  The  circumstances  of  such  admissions  are  obviously  very 
different  from  a  statement  deliberately  made  by  a  party  atone 
time  with  a  fraudulent  design,  and  with  a  view  to  his  own  be- 
nefit, and  afterwards  repudiated  by  him,  when  it  no  longer 
«uit€^  his  purpose  to  adhere  to  it.  This  distinction  has  always 
been  observed  by  the  Court  in  their  decisions  bearing  on  the 
point;  it  seems  to  have  been  distinctly  recognized  in  the  prece- 
dent established  by  the  decision  of  the  Coqrt  in  the  case  of 
Gholam  Hoossein  Khan,  vermt  Mussuraat  Feearee  Begum^ 
dated  the  6th  September,  1849,  and  in  other  cases  of  a  similar 
nature,  and  fully  admitting  the  justness  of  the  principle  on 
which  it  is  based,  and  its  application  to  the  case  now  before 
them,  the  Court  are  unanimously  of  opinion  that  no  sufficient 
reasons  exist  for  their  interference  with  the  decisions  of  the 
lower  Courts,  on  the  ground  set  forth  in  the  certificate  of  special 
appeal,  and  they  accordingly  dismiss  the  appeal,  with  costs. 
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The  20/*  April  1852, 
Present:  A.'W.   Beq^iir,  Judge. 

{Special  appeal  from  the  decision  of  Sm 
Fraser,  Esq.,  Judge  of  Bareilly,  dated 
Wth  September  1851. 
GiRDHAREB  liLLL^f Defendant),  Appellant, 

versus 

KOOTUB-OOD-DIEN  KhAN   AND  NlTBJEB  AlI  KhAN^   (PUlvntiffsJ, 

Respondents. 

The  Judge's  decision  in  this  case  will  be  found  at  pages  169 
and  170  of  tlie  printed  decisions  for  Bareilly  for  the  past  year. 
.  A  special  appeal  was  admitted  to  try,  "  whether  the  Judge's 
decision  is  not  defective,  inasmuch  as  he  has  accepted  the  facts 
of  the  case,  as  stated  by  the  Moonsiff,  without  recording  his 
own  opinion  as  to  the  correctness  or  otherwise  of  the  Moonsiff's 
finding/' 

I  am  of  opinion  that  the  decision  of  the  Judge  is  open  to  the 
objection  stated  in  the  certificate  of  special  appeal.  It  is  not 
sufficient  that  the  Moonsiff  ^*  9Amit&  that  the  privacy  of  the 
plaintifis'  dwelling  is  invaded  by  defendants  arrangements." 
It  was  necessary  that  the  Judge  should  put  on  record  his  con- 
currence in  the  MoonsifPs  finding  on  this  point.  As  the  case 
now  stands,  there  has  been  only  one  finding  on  the  facts,  instead 
of  the  two  to  which  all  parties  and  suits  are  ordinarily  entitled. 
The  Judge  has  in  fact  dealt  with  the  case  as  if  it  had  come  be- 
fore him  in  special,  not  in  regular  appeal.  It  may  be  that  the 
Judge  tn/^nde{{  to  signify  his  approval  of  the  Moonsiff's  determi- 
nation on  ihe  facts,  although  he  differed  from  him  as  to  the  law  of 
the  case ;  but  this  Court  cannot  assume  such  intention.  I  am  com- 
pelled to  put  the  obvious  construction  on  the  decision  as  at  pre- 
sent worded,  and  it  certainly  does  not  contain,  as  it  ought  to 
do,  any  expression  of  the  Judge's  own  opinion,  as  to  whether  or 
not  the  respondents' privacy  has  been  invaded  by  the  defendant. 
The  judgment  is  for  this  reason  imperfect,  and  I  annul  the  Judge's 
decision,  and  remand  the  case  for  fresh  adjudication,  with 
advertence  to  the  foregoing  6bservations« 
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The  2\si  April  1852. 
Present:  H.  B.  Harington^  Judge, 


{Special  appeal  from  the  decirian  of  Mr. 
J.  Mercer,  Principal  Sudder  Ameen  of 
Btrruckabad,  dated  2Sth  August  1851. 

MussuMAT  BuHSEB  AND  ANOTHER,  CDcfendontsJ,  Appellants, 

versus 
SooBHUNs  AND  OTHiBs,  (PUmHffs),  Respondents. 

A  SPECIAL  appeal  was  admitted  to  try,  whether  the  decision 
passed  by  the  Principal  Sadder  Ameen  in  this  case  is  not  incom- 
pletCy  inasmuch  as  he  has  omitted  to  adjudicate  upon  the  plea  of 
die  appellants,  that  the  claim  of  the  respondents  is  barred  under 
the  statute  of  limitations. 

On  referring  to  the  pleadings  of  the  parties  in  both  the  ori- 
ginal suit  and  the  appeal,  I  find  that  although  the  disposses* 
sion  of  the  plaintiffs  for  a  period  of  more  than  twelye  years  ante- 
cedent to  the  institution  of  this  suit  has,  from  the  first,  been 
pleaded  by  the  appellants  as  constituting  a  bar  to  the  cognizance 
of  the  plaintiffs'  claim,  the  plea  was  very  summarily  disposed  of 
in  the  Court  of  first  instance,  and  that  notwithstanding  its  re- 
iteration in  the  grounds  of  appeal  preferred  from  that  Court's 
decision,  it  was  passed  over  altogether  without  notice  in  the 
judgment  of  the  Principal  Sudder  Ameen,  to  whom  the  appeal 
was  referred  for  a  decision ;  the  decision  of  the  Principal  Sud- 
der Ameen  is  therefore  manifestly  incomplete,  and  the  Court 
have  no  altematiye  but  to  reverse  it,  and  to  remand  the  case  to 
his  file  for  revision,  and  in  order  that  he  may  now  adjudicate 
upon  the  plea  in  question.  In  giving  effect  to  the  Court's  or^ 
ders,  it  will  be  the  duty  of  the  Principal  Sudder  Ameen  careful- 
ly to  consider  the  arguments  urged  by  the  parties, — the  appel- 
lants, to  show  that  tibe  cognizance  of  the  suit  is  barred  by  lapse 
of  time,  and  the  respondents,  in  refutation  of  that  plea,  and  whe- 
ther he  allow  or  disallow  it,  to  record  at  length  the  grounds  of 
his  decision.  The  Court  also  think  it  necessary  to  direct  the  at- 
tention of  the  Principal  Sudder  Ameen  to  their  recent  Cir- 
cular Order  of  the  5th  March  last,  which  requires  the  Appellate 
Courts  carefully  to  note  in  their  judgments  all  the  leading 
grounds  of  appeal,  which  are  stated  in  an  intelligible  manner, 
and  to  record  dieir  opinion  upon  them,  and  to  enjoin  conformity 
thereto. 
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The  26/A  April  1858. 
Present:  H.  B.  Harington^  Judge. 


Case  No.  110  of  1852. 


''  Special  appeal  from  the  decision  of  Mod* 
vee  Abdoor  Rvhman  Khan,  Prineipai 
SudderAmeen  of  Benares,  dated  20A 
November  1851. 


Ujaib  Sinqh^  (Defendant),  Appellant, 

versus 
BisHENPYALj  (Plaintiff),  Respondent. 

This  suit  was  brought  to  recover  the  sum  of  Rs.  142-12,  ba* 
lance  of  collections,  with  interest,  stated  to  have  been  made  by 
the  appellant  and  a  second  defendant  of  the  name  of  Hnrkoo 
Singh^  not  before  the  Court,  as  karindas  of  the  plaintifiPs  village 
of  Telgomya  according  to  an  account  current,  dated  1st  Assun 
Buddee  1252  Fuslee,  and  bearing  the  signature  of  the  putwar- 
ree  of  the  village,  and  also,  it  is  alleged,  of  both  the  defendants^ 
in  acknowledgment  of  its  correctness. 

The  appellant  denies  the  claim.  He  admits  that  he  was  iik 
the  service  of  the  plaintiff^  but  pleads  that  he  was  discharged 
therefrom  sometime  before  the  date  mentioned  in  the  plaint; 
that  at  the  time  of  his  discharge,  the  sum  of  Rs.  56  was  found 
to  be  due  from  him  according  to  the  putwarree^s  papers,  which 
he  paid,  and  received  from  the  plaintiff  a  written  acknowledg- 
ment and  discharge  in  full,  dated  2nd  Poos  Sooddee  1252 
Fuslee. 

The  second  defendant  wasnot  allowed  to  file  an  answer;  as  he 
was,  however,  exempted,  by  the  plaintiff  in  appeal,  it  is  not 
necessary  further  to  allude  to  him. 

The  Moonsiff  was  of  opinion  that  the  deed  of  release  exhibit- 
ed by  the  appellant  was  unworthy  of  trust,  but  as  he  was  also 
of  opinion  that  the  plaintiff  had  failed  to  establish  the  appd- 
lant's  admission  of  the  account  current,  on  which  he  had 
brought  his  suit,  and  which  was  denied  by  the  appellant,  he 
therefore  dismissed  the  claim. 

In  appeal,  this  decision  was  reversed  by  the  Principal  Suddar 
Ameen,  who,  without  giving  any  opinion  as  to  the  value  of 
the  proofs  exhibited  by  the  parties,  held  that  as  in  the  judg- 
ment of  the  Moonsiff,  the  deed  of  release,  on  which  the  appellant 
rested  his  defence,  was  inadmissible,  he  was  bound  to  have  de- 
creed in  favour  of  the  plaintiff  for  the  sum  which  the  appellant 
had  admitted  was  owing  by  him  at  the  date  of  discharge  from 
the  plaintiff's   service,    viz.  Bs.  56,  and  the  Principal  Sudder 
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Ameen  accordingly  passed  a  decree  for  that  amount^  less  Rs.  8 
vliich  the  plaintiff  acknowledged  to  haye  received, 

A  special  appeal  was  admitted  to  try,  ''  whether  the  reasons 
assigned  by  the  Principal  Sudder  Ameen  for  reversing  the  decision 
of  the  Conrt  of  first  instance,  and  passing  a  decree  against  the 
appellant^  are  good  and  sufficient  in  law,  and  whether  his  deci- 
sion is  not  incomplete,  inasmuch  as  he  has  omitted  himself  to 
try  the  material  issues  raised  by  the  parties,  having  confined 
the  expression  of  his  opinion  to  what  the  Moonsiff  should  have 
done  under  the  view  of  those  issues  taken  by  him,  instead  of 
recording  his  own  opinion,  and  adjudicating  upon  them  himself. 

The  defect ,  in  the  decision  of  the  Principal  Sudder  Ameen, 
noticed  in  the  certificate  of  special  appeal,  is  obvious.  What- 
ever may  have  been  the  opinion  of  the  Moonsiff  in  respect  to 
the  deed  of  release  exhibited  by  the  appellant,  the  Principal 
Sudder  Ameen  could  not  adopt  that  opinion,  and  make  it 
the  ground  of  an  adverse  decision  to  the  appellant,  without 
satisfying  himself  of  its  correctness  by  going  into  the  evidence 
brought  forward  by  the  appellant  to  establish  the  deed,  and 
giving  his  reasons  for  rejecting  it.  It  was  not  sufficient  for 
die  Principal  Sudder  Ameen  to  point  out  what  the  Moonsiff 
should  have  done,  under  the  view  which  he  took  of  the  proofs 
adduced  by  the  parties  in  support  of  their  respective  pleas,  and 
to  proceed  on  that  ground  alone  to  correct  what  he  considered 
the  defects  in  that  officer's  decision.  Before  he  could  disturb 
the  MoonsiS^s  decision,  the  Principal  Sudder  Ameen  was  bound 
himself  to  have  gone  into  the  pleas  and  proofs  of  the  parties, 
and  after  a  due  consideration  of  them,  to  have  exercised  his  own 
judgment  in  determining  how  far  they  were  admissible,  or 
otherwise,  and  to  have  decided  the  case  accordingly.  A  similar 
mistake  was  committed  by  the  Principal  Sudder  Ameen  in  a 
case  of  appeal  recently  disposed  of  by  the  Court  from  his  deci- 
♦  j«ffm«liiin  Due,  ®^^^'  *  *^^  ^^  Court  are  compelled,  in 

"^^MfMff  disposing  of  the  present  appeal,  to  pur- 

BanqtaoQ,  sue  the  same  course  as  was  adopted  in 

1401  April,  1852.  ^^^^  instance,   and  reversing   the  deci- 

sion of  the  Principal  Sudder  Ameen,  to  remand  the  case  to  His 
file  for  revision,  and  with  a  view  to  his  passing  a  fresh  decision 
upon  it,  in  reference  to  the  foregoing  observations.  Ordered 
accordingly. 
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The  26/ft  A^  1852. 
Present :  H.  B.  Habington^  Judge. 


C  Special  appeal  firom  the  decMon  of  F.  P. 
Case  No^  114  op  1852. -|      BuUer,  Esq.,  Judge  of  Fwrruckabad, 

[^     dated  2»rd  December  1851. 
Rot  Singh^  fPlaintiffJ,  Appellant, 
versus 
Bam  Buksh  and  othrbs^  (Defendanis),  Respondents. 

The  particulars  of  this  case  are  giyen  in  the  yolume  of  print- 
ed decisions  for  the  month. 

A  special  appeal  was  allowed  to  trj,  "  whether  the  decision 
of  the  Judge  is  not  incomplete^  inasmuch  as  he  has  tried,  and 
disposed  of  the  appeal  preferred  to  his  Court  from  the  decision 
of  the  Court  of  first  instance,  in  regard  to  only  one  of  the  four 
respondents  without  taking  any  notice  whatever  of  the  other 
three,  and  without  recording  any  opinion  upon,  or  OTerrnling 
the  several  pleas  urged  in  the  petition  of  appeal  from  the  deci- 
sion of  the  lower  Court,  against  all  four  respondents.'' 

The  defect  in  the  decision  of  the  Judge,  noticed  in  the  certi- 
ficate of  special  appeal,  is  obvious.  All  four  respondents  were 
charged  by  the  plaintiff  with  having  destroyed  a  boat  belonging 
to  him  of  the  value  of  Bs.  400,  whereby,  in  addition  to  the  loss 
of  the  boat,  he  had  been  deprived  of  a  fare  to  Calcutta,  which 
would  have  yielded  him  a  net  profit  of  Bs.  200.  The  respondent, 
Bhola,  was  moreover  charged  with  having  appropriated  to  him- 
self the  sum  of  Bs.  100,  net  hire  of  the  boat  on  a  previous  occa- 
sion, and  these  three  items,  aggregating  the  sum  of  Bs.  700, 
composed  the  amount  of  the  plaintiff's  claim  against  all  four 
respondents  jointly. 

The  Principal  Sudder  Ameen,  for  reasons  set  forth  in  his 
judgment,  dismissed  the  claim  as  not  proved.  From  this  deci- 
sion, the  plaintiff  appealed  against  all  four  respondents  equally, 
and  the  Judge  disposed  of  the  appeal  as  if  it  has  been  against 
the  respondent  Bhola  alone,  in  the  following  words:  ''Boy  Singh 
appeals,  and  I  do  not  think  Bhola  should  be  absolved  from  ti^e 
payment  of  the  hire,  which  he  acknowledges  to  have  received 
from  Bam  Buksh.  It  has  been  stated  that  he  does  not  even 
defend  the  suit,  a  decree  for  Bs.  100,  therefore,  must  be  given 
against  him,  and  the  Principal  Sudder  Ameen's  decision  ir 
amended  accordingly.''  The  destruction  of  the  boat,  the  con- 
sequent loss  of  the  fare  to  Calcutta,  and  the  reasons  which 
induced  the  exemption  of  three  of  the  respondents  from  that 
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pairt  of  the  award  which  has  been  giyen  against  the  fourth 
respondent  alone^  are  matters  which  have  been  altogether 
overlooked  by  the  Judge,  though  the  appellant  to  his  Court 
was  clearly  entitled  to  a  judgment  upon  them,  and  the  Court 
are,  consequently,  compelled  to  reverse  the  decision  of  the  Judge, 
and  to  remand  the  case  to  his  Court  for  revision,  and  in  order 
that  he  may  now  consider  the  pleas  urged  by  the  appellant  in 
his  petition  of  appeal  upon  the  points  above  specified  against 
all  four  respondents,  in  disposing  of  which,  it  will  be  the  duty 
of  the  Judge  to  pay  due  attention  to  the  rules  contained  in  the 
Court's  recent  Circular  Order  of  the  5th  March  last,  which 
requires  the  zillah  Judges  carefully  to  note  in  their  judgments 
all  the  leading  grounds  of  appeal,  which  are  stated  in  an  intel- 
ligible manner  by  an  appelkint,  and  to  record  their  opinion 
upon  them. 

The  29/A  April  1852. 
Prtfeni:  H.  B.  Habington,  Judge. 

C  Special  appeal  from  the  decirion  of  C.  R. 
Case  No.  117  on  1852.  <      TuOoh,  Esq.,  Judge    of  Mtrzapore, 

L     dated  let  December  1851. 

Rajah  Bamsubn  Suhai,  (Plaintiff J,  Appellant, 

venui 

DooROADTAL  Chowbb,  (Defendant),  Respondent. 

The  particulars  of  this  case  are  given  in  the  volume  of  printed 
Decisions  for  the  month. 

A  special  appeal  was  granted  to  fry  ''  whether  the  decision  of 
the  Judge  is  not  inconsistent  with  the  provisions  of  Act  No.  XII. 
of  1843;  in  other  words,  whether  it  fulfils  the  requisitions  of  that 
law."" 

The  Court  observe  that  the  decision  passed  by  the  Judge  in 
this  case,  which  involves  several  very  important  questions,  is  con- 
tained in  the  following  few  words.  ''  After  a  careful  perusal  of 
the  papers  of  the  case,  I  am  of  opinion  that  the  decision  of  the 
Principal  Sudder  Ameen  is  correct,  I  therefore  affirm  it,  and  dis- 
miss the  appeal,  with  costs/'  The  Court  cannot  accept  this  as 
a  decision  within  the  intent  and  meaning  of  Act  No.  XII.  of 
1843,  the  provisions  of  which  have  been  declared  equally  appli- 
cable to  appealed  as  to  original  suits.  It  was  not  sufficient  for 
the  Judge  in  disposing  of  the  appeal  preferred  to  his  Court  to 
confine  himself  to  a  general  declaration,  that  he  considered  the 
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decision  of  the  lowei*  Court  correct ;  the  law  required  tliat  his 
decision  should  not  only  evince  that  he  had  made  himself  mas* 
ter  of  the  facts^  and  law  of  the  case^  and  duly  considered  the 
pleas  of  the  parties  and  the  proofs  severally  adduced  by  them  in 
support  of  the  same^  but  that  it  should  show  that  he  had  real- 
ly tried  and  disposed  of  the  grounds  of  appeal  urged  by  the  ap- 
pellant to  his  Court  against  the  decision  of  the  Court  of  first 
instance^  and  that  for  reasons  to  be  set  forth  in  his  judgment, 
he  considered  them  insufficient.  In  all  these  essential  points, 
the  decision  of  the  Judge  is  manifestly  deficient,  and  the  Court 
have  no  alternative  but  to  reverse  it,  and  to  remand  the  case  to 
the  Judge's  Court  for  revision,  and  with  a  view  to  his  passing 
a  fresh  decision  in  it  in  reference  to  the  foregoing  observations. 
The  remand  of  the  case  will  afford  ,the  Judge  an  opportunity  of 
conforming  to  the  recent  Circular  Order  of  the  Court,  dated  ihm 
5th  March  last,  to  which  he  will  not  fail  to  attend. 
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The  3rd  May  1852. 
Present:  H.  B.  Harington^  Judge, 


{Special  appeal  fi^am  the  decision  of  J.  P. 
Gubbins,  Esq,,  Judge  of  Dehlie,  dated 
9th  January  1852. 

Skol.1,  on  his  own  part>  and  as  heir  op  Dulloo,  (Defendants)^ 

Appellants, 

versus 

SitBiKH  BttBBUR  Au  AND  0THBRS>  (Plaintiffs),  Respondents. 

A  brieP  repoi^  of  the  mrcumstances  of  the  ease  is  contained 
in  the  Tolume  of  pirinted  decisions  foi^  the  month. 

A  special  appeal  was  admitted  to  ttj,  Whethei^  the  decision 
passed  by  the  Jndse  in  this  case  can  be  considered  to  fulfil 
the  very  cleaif  and  positive  Requirements  of  Act  No.  XII.  of 
1848^  more  especially  in  reference  to  the  proceeding  held  by 
him  under  date  the  80th  December  1851^  in  which^  for  reasons 
therein  contained^  he  had  expressed  great  doubts  in  i^gard 
to  the  genuineness  of  the  documents^  on  which  the  claim  of  the 
plaintiffs  is  brought^  and  there  is  nothing  in  his  final  judg« 
ment  to  show  how  those  doubts  were  removed^  or  the  grounds 
on  which  he  rejected^  as  insufficient^  the  material  pleas  of 
appeal^  urged  by  the  appellants  to  his  Court  against  the  judg- 
ment of  the  Court  of  first  instance. 

On  referring  to  the  proceeding  held  by  the  Judge  on  the 
30th  December  1851^  tike  Court  find  him  distinctly  i^ecording 
his  opinion  therein  that  the  two  deeds^  on  which  the  claim 
of  the  plaintifib  is  based^  are  open  to  considerable  suspicion, 
inasmflch  as  no  mention  had  been  made  of  them  in  the  endence 
given  by  one  of  the  plaintiffs  in  the  Magistrate's  Courts  and  the 

S resumption  necessarily  arises  that  had  the  Judge  proceeded  to 
ecide  the  case  on  that  day^  his  decision  would  in  all  probabi- 
lity have  been  adverse  to  the  plaintiffs ;  but  as  there  Appeared 
a  prospect  of  the  parties  agreeing  to  refer  the  decision  of  the 
matter  in  dispute  between  them  to  arbitration^  he  ordeiided  that 
the  case  should  be  postponed,  and  that  it  should  be  again 
brought  forward  after  an  interval  of  eight  days,  to  afford  the 
parties  an  oppartunity  of  agreeing  upon  the  appointment  of 
arbitrators.  On  the  <^a8e,  however,  again  ooming  on,  after  the 
expiration  of  the  time  allowed,  the  Judge  took  no  notice  of  his 
previous  proceeding  as  regards  either  the  reference  to'  Arbitra- 
tion, or  the  doubts  which  be  had  expressed  in  respect  to  the 
documentary  evidence  of  the  plaintiffs,  but  proceeded  to  decide 
the  case  in  their  favour  by  uphoUUng  the  dedsion  of  the  lowst 
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X]!ourt,  with  whicli,  he  contented  himself  by  observing,  he  saw 
no  occasion  to  interfere.  This  decision  is  manifestly  unsatis- 
factory and  defective  as  respects  both  the  points  noticed  in  the 
certificate  of  special  appeal.  After  the  doubts  which  the  Judge 
liad  himself  thrown  upon  the  genuineness  of  the  plaintiffs'  deeds 
in  the  proceeding  held  by  him  on  the  30th  December  1851,  it 
was  clearly  his  duty  to  have  shown  in  his  final  decision  upon 
the  case  how  those  doubts  had  been  removed,  and  he  had  come 
to  the  conclusion  that  the  plaintiffs'  deeds  were  genuine,  and 
that  they  were  entitled  to  the  decree  which  the  lower  Court 
had  passed  upon  them,  as  well  as  in  conformity  with  several 
precedents  of  this  and  the  Calcutta  Court  of  Sudder  Dewauny 
Adawlut  to  have  recorded  his  reasons  for  overruling,  as  in- 
sufficient, the  material  pleas  of  appeal  urged  by  the  appel- 
lants to  his  Court  against  the  judgment  of  the  Court  of 
first  instance;  and  the  Court  are  compelled,  therefore,  to  re- 
verse the  decision  of  the  Judge  as  incomplete,  and  to  remand 
the  case  to  his  Court  for  revision,  and  with  a  view  to  his 
passing  a  fresh  decision  upon  it  in  reference  to  the  fore- 
going observations.  In  giving  effect  to  these  orders  it  will  be 
the  duty  of  the  Judge  carefully  to  attend  to  the  rule  recently 
promulgated  by  the  Court  in  their  Circular  letter  of  the  5th 
March  last. 


The  6ih  May   1852. 
Present :  A.  W.  Bsgbib^  Judge. 


{Special  appeal  from  the  decision  of  J. 
Lean,  Esq.,  Judge  ofMoaradabad,  doled 
Wih   December  1851. 

DouLUT  Singh  anu  Kunuya  Lal,  f  Defendants  J,  AppellantSj 

versus 

S1SEI.CHUND  AND  NuTHMUL  Dass,  (Plaintiffs),  Bespondents. 

For  the  Judge's  report  of  this  case,  see  pages  814  and  316 
of  the  printed  decisions  (or  Zillah  Moorad«bad,  foe  the  past 
year. 

A  special  appeal  was  admitted  to  try, ''  whether  the  decision 
of  the  Judge  is  not  incomplete  by  ireason  of  his  neglect  to 
fulfil  the  requirements  of  Act  XII.  of  1843.  '' 

The  whole  of  the  Judge's  decision  is  contained  in  the  follow- 
ing brief  sentences :  "  Doulut  and  Kunhya  appeal  l^is  decision, 
but  I  can  see  no  reason  to  disturb  it;  appeal  dismissed  ;  deci- 
sion ^f  Moonsiff  affirmed;  costs  of  appeal,  with  interest  payable 
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'by  appellant/'  1  ciinTW)t  recognize  in  this  very  summary 
dismissal  of  the   appeal,  a  eompliance  with  the   provisions  ot 

Aot  XII.  of  1843.     It  has  been  ruled  on 

*  Jeerai,  AppeUttit,  numerous  occasions  by  the  Presidency 

RtmsnhaiTR^ndeiit,       ^^^^*^  ^^^  recently  by  this  Court,*  that 

23rd  Febrasry  1852.  the  Appellate  Court  is  bound  to  give  an 

abstract  of  the  principal  grounds  of 
appeal  urged  by  the  appellant,  and  to  place  on  record  its  own 
reasons  for  overruling  them.  Without  such  particulars  it:  is 
impossible  for  this  Court  to  •  form  any  judgment  as  to  the 
propriety  or  otherwise  of  the  decision  of  the  Court  of  second 
instance.  The  appellants  plead  this  defect  in  the  Judge's  deci- 
sion, and  I  admit  the  validity  of  their  objection.  I  annul  the 
Judge's  decision,  and  remand  the  suit,  in  order  that  a  fresh  judg- 
ment may  be  passed  and  recorded  agreeably  to  law»^ 

ne  lOlh  May  1852. 
Present:  A.  W.  Bsobib,  Judge. 

{Regular  appeal  from  the  decision  of  A. 
Lang,  Esq.,  Judge  of  Allahabad,  dated 
6/A  June,  1851. 

MussuicAT  Phskbta,  Mudaboo  and  othbbs,  (Defendants)^ 
Appeilanis, 

versus 

KuLLOO,  in  formd  pauperis,  (Plaintiff),  Respondent. 

The  Judge's  decision  in  this  case  will  be  found  at  pages  111 
»nd  112  of  the  printed  decisions  for  Zillah  Allahabad^  for  the 
past  year. 

The  defendants  appealed  from  the  Judge's  decision  on  the 
following  grounds. 

1st.  That  the  Judge  had  not  adverted  to  the  fact  of  the 
serai  in  dispute  being  wuqf  or  endowed  property,  and  therefore 
not  liable  to  be  made  the  subject  of  a  civil  suit ;  that  there  could 
be  no  private  property  therein ;  and  that  by  recognizing  such  a 
right  the  intentions  of  the  impropriator  would  be  frustrated,  and 
that  although  this  objection  was  urged  in  the  Judge's  Courts, 
no  notice  was  taken  of  it.  2nd.  That  the  Judge  decreed  in  favor 
of  the  plaintifPs  claim  on  the  evidence  of  Nuzeer  Ali,  darogah 
of  the  garden  of  Sooltan  Khoosro,  and  other  witnesses,  although 
the  appellants  had,  previously  to  the  examination  of  these  per- 
sons, objected  to  their  testimony,  on  the  ground  of  their  being 
iiiimin^l  to  thei^j  that  the  evidence  of  the  plaintiff's  witnesses 
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is,  moreover,  contradictory,  which  shows  it  to  be  false,  and  the 
witnesbCS;,  perftons  of  a  low  station  in  life,  not  to  be  compared, 
iu  point  of  respectability,  with  the  appellants'  witnesses.  3rd. 
That  the  Judge's  assessment  of  the  damages  is  arbitrary,  and 
unsupported  by  any  sufficient  evidence.  4th.  That  the  plaintiff 
admits  that  Govermnent  is  the  proprietor  of  the  serai,  and,  con- 
sequently, he  should  have  made  either  the  local  agents  or  the 
Government  defendants.  5th.  That  when  the  Magistrate  had 
compelled  appellants  to  leave  the  nerai,  and  converted  it  into  a 
bhoom  godown,  appellants  i^ne  contested  that  order  in  the 
superior  Criminal  Courts,  and  procured  its  reversal;  that  the 
plaintiff  did  not  join  in  that  appeal,  or  bear  any  portion  of  the 
expenses,  which  is  a  proof  that  he  had  no  right  or  mterests  in 
the  serai. 

Previously  to  the  Court's  going  into  the  merits  of  this  aj^^eal, 
the  respondent's  vakeel  took  a  preliminary  objection  to  the 
regularity  of  the  proceedings.  He  pointed  out  that  the  mqjebai, 
or  ^*  reasons  of  appeal,"  was  signed  by  only  thirteen  out  of  the 
fourteen  appellants,  the  name  of  the  ^ur/em^  (appellant  KuUoo) 
not  being  affixed  to  the  paper;  but  this  is  so  clearly  a  clerical 
error  that  I  do  not  consider  it  entitled  to  any  weight.  The 
petition  of  appeal  itself,  and  the  vakabUnamah,  have  all  fourieem 
names  attached  to  them,  and  it  is  probable  that  the  identity  of 
the  names  borne  by  the  plaintiff,  and  the  fourteenth  defendant, 
misled  the  appellants'  vakeel,  or  writer  of  the  mojebai,  into  the 
error.  Overruling  this  objection,  therefore,  as  frivolous,  I  proceed 
to  notice  the  five  reasons  of  appeal,  in  detail.  1.  The  appellants 
are  in  error  in  supposing  that  wugf  or  endowed  property  cannot 
legally  be  made  the  subject  of  a  civil  suit.  Such  suits  are  quite 
allowable,  and  are  of  every-day  occurrence.  It  is  true  that  no 
private  proprietary  claim  to  such  property  can  be  admitted,  nor 
is  the  present  claim  of  that  nature.  The  respondent  explicitly 
admits  that  Government  is  the  proprietor  of  ^e  serai,  and  sues 
only  to  recover  a  delegated  possession  from  those  who  have 
dispossessed  him.  With  equal  justice  might  it  be  argmed  that 
a  tenant  of  a  house  unjustly  ousted  during  the  currency  of  his 
lease  has  no  cause  of  action  against  the  ejector.  2.  The 
appellants'  objections  to  the  respondent's  witnesses  are  ground- 
less. I  consider  the  testimony  of  the  latter  is  entitled  to  more 
consideration  than  that  of  the  appellants'  witnesses.  There  eouid 
not  be  a  better  witness  regarding  the  matter  in  dispute  than 
the  darogah  of  the  garden.  In  point  of  respectability,  the  other 
witnesses  of  the  respondent  are  quite  on  a  par  with  those  of  the 
appellants;  and  of  the  alleged  contradiction  in  their  testimony^ 
it  is  sufficient  to  remark  that  no  instances  of  the  same  ars 
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specified  by  the  appellants. .  3.  The  appellants'  objection  to 
the  Judge's  estimate  of  the  damages  is  equally  unworthy  of  notice. 
The  actual  amount  of  loss  did  not^  from  the  very  nature  of  the 
tenure^  admit  of  positive  or  documentary  proof  ;  and  the  Judge 
was,  therefore,  fully  justified  in  decreeing  such  sum  as  appeared 
to  him  reasonable,  and  as  he  gave  the  plaintiff  only  A^  what  he  ' 
asked  for,  the  appellants  have  no  just  cause  of  complaint.  4. 
There  was  no  necessity  to  make  either  Government  or  the  local 
agents  defendants,  seeing  that  the  respondent  had  no  complaint 
to  prefer  against  either.  On  the  contrary,  he  grounded  his  suit 
on  the  alleged  permission  of  Government  to  occupy  the  apart- 
ments, which  favour  was  rendered  nugatory  by  the  appellants' 
violent  and  unjust  oppositicm,  and  their  adverse  possession.  5. 
The  appellants  produce  no  proof  of  the  truth  of  their  assertion, 
that  they  alone  bore  the  expenses  of  the  successful  appeal  from 
the  Magistrate's  order;  and  even  had  they  done  so,  this  would 
not  be  a  sufficient  reason  for  excluding  the  respondent  from  the 
possession  of  that  portion  of  the  serai  from  which  he  had  been 
ousted  at  the  same  time  with  themselves.  Being  perfectly 
satisfied  from  perusal  of  the  record  that  the  Judge's  decision  is 
correct,  and  open  to  no  valid  objection  in  any  point  either  of 
law  or  fact,  I  dismiss  the  appeal,  with  costs. 


The  10/A  May  1852. 
Present : 


{A.   W.   Bbobie,         T 
S.   S.  Brown,  >  Judges. 

H.  B.   Habington,    J 


{Special  appeal  from  the  decision  of  G. 
Blunt,  Esq.,  Judge  of  AUygurh,  dated 
\2th  November  1851. 

Yusoop  Khan  and  others,  fPlaintiffsJ,  Appellants, 

versus 

Khajah  Ali  Khan  and  others,  (Defendants),  Respondents. 

The  report  of  this  case  will  be  found  at  pages  196  to  198  of 
the  printed  decisions  for  Zillah  AUygurh,  for  the  past  year. 

A  special  appeal  was  admitted  to  try,  "  whether  the  Sudder 
Ameen  and  Judge  were  correct  in  dismissing  the  plaintiffs'  suit 
imder  the  law  of  limitation." 

The  Court  at  large  see  no  sufficient  reason  to  call  in  question 
the  correctness  of  the  decision  of  the  lower  Courts  in  this  case. 
The  temporary  possession  acquired  by  the  appellant  by  virtue 
of  the  order  of  the  Settlement  Officer,  acting  under  the  provi- 
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sions  of  Regulation  IX.  of  1S8S,  not  haying  lieen  confirmed 
by  the  Commissioner,  or  any  other  higher  authority,  but  having, 
on  the  contrary,  been  disallowed  by  the  Commissioner  in  bis 
appellate  capacity,  cannot  be  regarded  as  that  substantive  and 
bond  fide  possession,  deprivation  or  disturbance  of  which  con- 
stitutes a  legitimate  ground  of  action.  The  lower  Courts,  there- 
fore, were  right  in  dismissing-  the  appellants'  suit  under  the 
general  law  of  limitation. 

The  appeal  is  dismissed  with  cost9» 


The  lOth  May  mM. 


{A.  W.  Bbgbib,         "I 
S.  S.  Bbown,  Y^udge^. 

H.  B.  Habinqton,   J 

r^ecial  appeal  from    (he    decmon    of 

Case  No.  109  o,  1852.  J      ^^i±'^'  f^W^^'  -^.f 
I       Geruckpore,  dated  \Zih  August  1851. 

t     (^<^'  46  of  1849.; 

Lalpertab  Buhauur  Pai.,  fPtdiniiffJ,  Appellant, 

versus 

Rajah  Lall  Mubdun  PaLj  and  on  his  nEinsB,  Ranee  Kulwunp 

KOWRBB,  widow  of   THE  DECEASED,  AND  MOTHER   AND   GUARDIAN 

OP  LALI4  BhowAnee  Goolam  Pal,  son  of  the  said  deceased 
AND  A  minor,  (Defendant/,  Respondent. 

For  the  report  of  the  Zillah  Court's  decision,  see  pages  140 
and  141  of  the  printed  decisions  for  the  past  year,  for  Zillah 
Goruckpore. 

A  special  appeal  was  admitted  to  try  ''  whether  the  decision 
of  the  Judge  ought  not  to  be  amended,  on  the  ground  that  he 
has  misrepresented  the  purport  of  a  decision  of  the  Suddo* 
Court  in  an  appetd.  tried  between  the  same  parties  in  another 
suit,  and  that  he  has  unnecessarily  expressed  an  opinion  rela- 
tive  to  the  heirship  of  the  respondent  which  may  injuriously 
affect  the  appellant.'^ 

The  Court  find  that  the  reasons  specified  in  the  eertificate 
of  special  appeal  for  its  admission  are  valid.  The  Judge  has 
apparently  misunderstood,  and  consequently  misquoted  this 
Court's  decision  of  the  81st  May  1851.  The  Court  did  not  om 
that  occasion  declare  that  the  Rajah's  claim  '^  was  dismissed,  be- 
cause he  was  not  the  rightful  proprietor  of  the  mouzah."  They 
made  no  such  inferential  admission  in  favour  of  the  Rajah* 
They  merely  said  that  had  he  rested  his  claim  on  local  usage^ 
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snJput  in  complete  proof  that "  this  property  reverted  to  him,  &c:^ 
and  that  a  decree  passed  on  such  facts  would  not  be  open  to 
question/'  The  Judge  has  also  gone  beyond  the  necessity  of 
the  case  in  saying  that  "  there  is  every  reason  to  think  that 
the  Rajah  is  the  rightful  inheritor  of  the  property/'  The  only 
question  at  issue  between  the  parties  in  the  present  case  was 
the  authenticity  or  otherwise  of  the  d^enamoA  on  which  the  appel- 
lant rested  his  claim  to  the  mouzah  of  Joongrapar,  which  forms 
but  a  small  portion  of  the  property  in  possession  of  the  respon- 
dent; and  the  Judge  should  have  confined  himself  to  the  adjudi- 
cation of  this  single  matter.  By  travelling  out  of  the  record, 
he  has  committed  hin^iself  to  an  opinion  on  a  matter  not  be- 
fore him,  and  by  which  his  judgment  would  hereafter  be  im- 
peded or  fettered,  in  the  event  of  the  general  question  of  the 
respondent's  heirship  being  made  the  subject  of  another  suit. 
The  Court  therefore  deem  it  necessary  to  amend  the  Judge'*^ 
decision  by    expunging  from  it  the  undermentioned,  passages 

as  quoted  in  the  margin*  '^  not,  as  dis- 
^t^ftSpitif^^'^'^     tinctly  stated,  because  he  was  not  the 
and     '  rightful  proprietor  of  the  mouzah,  but ;'' 

liaes  5th  ind  6th  from  the     and,   "  whom  there   is  every  reason  to 
^^'  think  the  rightful  inheritor  of  the  pro- 

perty." 

The  respondent  will  pay  the  costs  of  this.  appeaL 

— ^.^ 

The  10/A  May  1852. 

Present : 


:J  S.   S.   Brown,  y Judges. 

(^H.   B*   Harinoton,   J 


r  Special   appeal  from   the    decision  of 

n       ^     infi  ^,  iRr;^    J       ^'  ^'  Masson,  Esq.,  Offff-  J^9^  of 
Cask  No.  108  oy  1852.  ^       Qoruckpore,  dated  13/A  August  1851. 

L     (No.  47  of  1849.) 

Lalpertab  Buhadur  Pal,  (Plaintiff),  Appellant, 

versus 

Bajah  Lall.  MuRDim  Pal,  and  on  his  dcmisb.  Ranee  Kitlwctnt 

KOWREE,  mother  AND   GUARDIAN  OF  LaLL  BhOWANEE 
GrOOLAM  PaLl,  SON  OF   THE  SAID  DECEASED  AND   A 

MINOR,  f  Defendant;,  Respondent. 
This  is  a  second  case  between  the  same  parties,  regarding 
another  village  forming  part  of  the  property  in  possession  of 
the  respondent.     The   grounds  of  action  are  identical,  and  a 
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special  appeal  was  admitted  on  precisely  tlic  same  gronnda  aa 
in  case  No.  109.  For  the  reasons  recorded  in  case  No.  109, 
the  objectionable  passages  in  the  Jingo's  decision  are  directed 
to  be  expunged.  The  respondent  will  in  like  manner  pay  ih^ 
coats  of  this  appeal. 

-^.^ 

The  10/A  May  1852. 

rA.   W.   Bbgbib,         "] 
Present:  4  S.   S.   Brown,  ^Judges. 

LH.   B.    Haiunoton,  J 

{Special  appeal  fivm  the  deciibm  of  J. 
Lean,  Esq.,  Judge  cf  JHooradabadj 
dated  13/A  December  1851. 

RuHSEM  BuKSH,  (Plaintiff) y  Appellant, 

versus 

Ehajah  Buksh  and  Ooolam  Mohumed,  (Defisndanis/j 
Respondents. 

For  the  report  of  this  case  see  page  319  of  the  printed  deci- 
sions for  Zillah  Mooradabad^  for  the  past  year, 

A  special  appeal  was  admitted  to  determine  whether  "  the 
Judge  was  justified  in  nonsuiting  the  appellant  on  the  ground 
that  he  should  have  availed  himself  of  the  summary  process 
provided  by  the  Regulations  for  the  enforcement  of  the  arbi- 
trator's award  passed  in  his  favour." 

The  Court  at  large  are  of  opinion  that  the  reason  assigned 
by  the  Judge  is  not  sufficient  to  justify  his  order  of  nonsuit. 
There  is  nothing  in  Regulation  VI.  of  1818  or  any  other  enact- 
ment on  the  subject  of  arbitration  awards  in  regard  to  land, 
which  renders  it  compulsory  on  the  party  in  whose  favour  an 
award  may  be  passed  to  apply  summarily  for  its  enforcement. 
The  wording  of  the  law,  on  the  contrary,  is  such  as  to  warrant 
a  different  construction.  It  is  declared  in  Clause  2,  Section 
8,  that  "  if  either  party  shall  refuse  to  perform  the  award 
it  shall  be  competent  to  the  other  party  within  the  period  of  six 
months  from  the  date  of  the  award  to  apply  summarily  to  the 
Dewanny  Adawlut."  It  is  further  declared  in  the  same  Clause 
that  "  if  such  application  for  the  enforcement  of  a  private 
award  shall  not  be  made  within  the  period  above  prescribed, 
the  Court  shall  not  admit  any  plea  whatever  for  the  delay,  but 
shall  reject  such  application,  and  refer  the  party  preferring  it  to  a 
regular  suit.''  It  is  eridently  the  intention  of  the  law  to  afford 
an  additional  facility  and  encouragement  to  private  arbitra- 
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tian ;  not  to  restrict  or  take  awaj  any  privileges  theretofore 
enjoyed  by  iudividuals  under  the  general  Regulations.  It  has 
been  ruled  by  the  Courts  Circular  Order  of  the  24th  February 
1816,  that  the  summary  process  authorized  by  Regulation  Vi 
of  181S  for  the  enforcement  o(  an  award  of  arbitration  is  sub- 
ridiary  to  a  regular  guU,  and  there  seems  no  good  reason  why 
6oih  parties  to  the  award  should  not  be  placed  on  an  equal 
footings  and  be  at  liberty  to  resort  to  the  regular  process  in 
preference  to  the  summary^  should  such  appear  to  them 
desirable* 

For  the  above  stated  reasons,  the  Court  are  pleased  to  annul 
the  order  of  nonsuit  passed  by  the  Judge^  and  to  remand  tha 
suit  to  his  file,  with  a  view  to  its  being  disposed  of  on  the  merits. 

The  nth  May  1852. 
Present :  H.  B.  Harington,  Judge, 

r  Special  appeal  from  the  decision  of  F.  P. 
Case  No.  126  op  1852.  J       BuUer,  Esq.,  Judge  of  Furruckabad, 

L     dated  Zlst  January  1852. 

JowAHUi  Mull,  ("PiainHffJ,  Appellant, 
versus 
Balk  and  others,  (Defendants) y  Respondents, 

Ths  decision  of  the  Judge  is  in  the  printed  volume  of  the  de- 
cisions of  the  Zillah  Courts  for  the  month. 

A  special  appeal  was  admitted  to  try,  1st,  '^whether the  Judge 
has  not  contravened  the  established  practice,  and  several  prece- 
dents of  the  Court  in  reversing  the  decision  of  the  Court  of  first 
instance,  and  dismissing  the  claim  of  the  plaintiff  as  regards 
Khumanee,  one  of  the  defendants  included  in  the  decree  of  the 
lower  Court,  notwithstanding  that  no  appeal  was  preferred  by 
him  from  that  Court's  decision,  and  he  was  neither  before  the 
Judge  in  the  appealed  suit,  nor  has  any  special  reason  been  as- 
signed by  the  Judge  for  not  excluding  him  from  the  judgment, 
passed  by  him  in  favour  of  the  parties  who  did  appeal  to  his 
Court;  and  2ndly,  whether  the  reason,  assigned  by  the  Judge  for 
rejecting  the  evidence  of  the  defendant's  own  witness,  the  alleged 
writer  of  the  bond  in  dispute,  who  was  summoned  and  examined 
in  his  Court  at  their  request,  though  it  may  have  been  suffi- 
cient for  dismissing  the  claim  of  the  plaintiff,  so  far  as  it  related 
to  the  defendants  personally,  can  be  considered  good  and 
sufficient  in  law  for  the  dismissal  of  the  plaintiff's  claim  against 
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them  as  heirs  of  Munsaram^  and  in  possession  of  his  pn^rty,  im 
which  character  also  the  suit  was  brought  against  them.'' 

With  regard  to  the  first  pointy  noticed  in  the  certificate  oi 
special  appeal^  the  Court  observe  that  the  general  rule  pre^ 
scribed  for  the  guidance  of  the  appellate  Courts  in  disposing  of 
appeals^  preferred  by  only  some  of  the  parties  against  whom 
the  decision  of  the  lower  Court  appealed  against  may  have  pass- 
ed^ is  that  of  non-interference  as  regards  the  parties  who  may 
not  have  joined  in  the  appeal,  though  an  exception  is  allowed 
in  cases,  in  which  '^  the  ends  of  justice  obviously  require  that 
the  jurisdiction  of  the  Appellate  Court  should  extend  to  all  the 
interests  affected  by  the  decree. " 

This  principle  is  distinctly  laid  down  in  the  Construction  No. 
997,  and  is  clearly  recognized  in  the  case  of  Becha  Lall,  vemu 
Cheda  and  others,  decid^  by  this  Court  on  the  ii5th  June  1849, 
and  there  are  many  other  decisions  equally  in  point,  in  which 
the  rule,  and  not  the  exception  was  enforced,  no  special  ground 
being  shown  for  the  adoption  of  the  latter. 

In  the  case  before  the  Court,  no  reason  whatever  has  been 
assigned  by  the  Judge  for  including  the  defendant  Khumanes 
in  the  decision,  passed  by  him,  in  favour  of  the  appellants  to  his 
Court,  notwithstanding  that  he  had  not  joined  in  the  appeal 
from  the  decree  of  the  lower  Court,  which  extended  to  him  eqiudly 
with  the  other  defendants,  and  in  modifying  therefore,  so 
much  of  the  judgment  of  the  lower  Court  as  related  to  the 
defendant  in  question,  the  Judge  clearly  contravened  the  prin- 
ciple of  the  Construction  and  the  precedents  above  referred  to; 
the  error  very  possibly  arose  from  an  oversight,  but  it  must  be 
corrected. 

As  regards  the  second  point  mentioned  in  the  certificate  of 
special  appeal,  the  Judge  has  evidently  not  adverted  to  the  fact 
that  the  suit  was  brought  against  the  defendants  not  only  as 
having  themselves  signed  the  bond  in  dispute,  but  as  the 
heirs  and  in  possession  of  the  property  of  Munsaram,  deceased, 
whose  signature  is  also  afBxed  to  the  bond,  and  the  Judge,  hav- 
ing allowed  the  defendants  to  summon  and  examine  in  his 
Court  the  alleged  writer  of  the  deed,  who  deposed  that  "he  had 
drawn  it  up  by  order  ci  Munsaram,  deceased,  "  was  bound  to 
have  shown  in  his  judgment  on  what  ground  he  rejected  the 
evidence  of  that  witness  so  far  as  it  bore  upon  the  claim  of  the 
plaintiff  against  the  defendants  as  heirs  and  in  possession  of 
the  property  of  Munsaram,  instead  of  confiniiig  himself  to  a  re- 
cord of  his  reasons  for  considering  the  defendants  not  personally 
responsible  under  the  bond,  and  this,  the  Court  observe,  was 
the  more  necessary,  as  he  judged  it  proper  to  reverse  the  deci- 
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sion  of  the  lower  Court,  by  which  the  full  claim  of  the  plaintiff 
was  decreed. 

The  decision  of  the  Judge  being  consequently  defective  on 
both  the  points  mentioned  in  the  certificate  of  special  appeal, 
the  Court  are  compelled  to  reverse  it  and  to  remand  the  case  to 
his  file  for  revision,  and  with  a  view  to  his  passing  a  fresh  deci- 
sion in  it  as  regards  both  the  defendant^  Elhumanee,  and  the 
remaining  defendants  in  their  imputed  character  of  heirs  and 
in  possession  of  the  effects  of  Munsaram,  deceased. 


The  llth  May  1852. 
Ptesent: 


TA.  W.  Bbobib,     T 
f;  •<  S.  S.  Brown,         >  Judges. 
LH.  B.  Habington,J 


rHegtdar  appeal  from  the  decision  of  Motd^ 

n    -xr^  lAK^   iQKi    J      ^^^  Abdoor  Rahman  Khan,    Principal 
CaseNo.  105OF1851 J      ^^^^^  ^^^  ^^  Benares/ daied^ 

I     April  1851. 

Bajab  Shbo  Gholam  Boobe,  grandson  and  heir  of  Bajah  Sheo 
Lall  Doobe,  deceased,  (Defendant J,  Appellant, 

versus 

MUSSUMAT  KiSHEN  KuOR,   WIFE  AND  HEIRESS   OF  SbWA  BaM  aliaS 

Sewa  Dass,  deceased,  (PlainUff),  Respondent. 

Claim,  to  recover  the  sum  of  Rs.  8,000,  principal  and  interest, 
in  equal  proportions,  value  of  a  diamond  ring. 

Date  of  suit  25th  September,  1850. 

The  following  is  a  brief  outline  of  the  circumstances  of  the 
case. 

On  the  22nd  November  1802,  Sewa  Ram,  the  husband  of 
the  plaintiff,  obtained  a  decree  for  a  large  sum  of  money  against 
two  parties  of  the  name  of  Hurreepershad  and  Benee  Ram  Doob^. 
There  is  nothing  on  the  record  of  the  case  to  show  whether  any 
and  what  steps  were  taken  in  execution  of  this  decree  before  the 
year  1886,  when  the  circumstances  occurred,  out  of  which  this 
action  has  grown.  In  the  interim,  a  suit  was  brought  by  Doorga 
Shunker  and  MyaShunker,  the  heirs  of  Hurreepershad  andBenee 
Bam  Doob^,  against  Rajah  Sheo  Lall  Doob6,  the  grandfather  of 
the  present  defendant,  to  recover  certain  jewels  stated  to  have 
been  deposited  with  him,  of  the  value  of  Rs.  18,800;  this  suit  was 
decided  in  favour  of  the  plaintiffs  on  the  12th  September  1883, 
and  execution  of  the  decree  having  been  taken  out,  the  Rajah, 
on  the  19th  August  1835,  delivered  into  Court  the  jewels  which 
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lie  declared  had  been  deposited  with  him^  though  the  plaintife 
objected  that  a  diamond  riug^  worth  Rs.  4^000^  had  been  exchang- 
ed for  one  with  a  false  stone  of  no  yalne  whatever. 

On  the  25th  November  1836>  Sewa  Ram^  the  husband  of  the 
present  plaiatiff,  moved  the  Court  by  petition  to  make  over  to  him, 
in  execution  of  his  decree  of  the  22nd  November  1803,  against 
the  ancestors  of  Doorga  Shunker  and  Mya  Shunker,  the  jewels 
received  from  Rajah  Shewa  Lall  Doobe,  unih  exception  of  the  rmg 
charged  to  have  been  changed,  and  although  ofiposed  by  Doorga 
Shunker  and  Mya  Shunker,  on  the  ground  that  they  were  not 
liable  as  heirs,  he  succeeded  in  obtaining  an  order  from  the 
Court,  on  the  same  date,  for  the  delivery  of  the  jewels  to  him, 
and  they  were  accordingly  made  over  to  him  with  the 
exception  abovementioned,  their  exposure  to  sale  by  public 
auction  being  dispensed  with,  as  Sewa  Ram  was  willing  to  take 
them  in  part  payment  of  his  decree,  at  the  valuation  placed 
upon  them  by  Doorga  Shunker  and  Mya  Shunker  in  their  suit 
against  Rajah  Sheo  Lall  Doobe,  and  it  seemed  probable  that  if 
put  up  to  sale,  they  would  not  realize  so  large  a  sum.  On  appeal 
by  Doorga  Shunker  and  Mya  Shunker,  this  order  was  confirmed 
by  the  Sudder  Dewanny  Adawlut,  on  the  27th  June  1837. 

Intermediately,  on  the  10th  September  1836,  Doorga  Shunker 
and  Mya  Shunker's  objections  in  respect  to  the  ring,  the  value 
of  which  is  now  in  dispute,  had  been  thrown  out  by  the  Judge 
as  not  cognizable  in  the  Miscellaneous  Department,  but  on 
appeal  by  them,  the  order  of  the  Judge  was  reversed  by  the 
Sudder  Court,  under  date  the  29th  May  1837,  and  an  enquiry 
was  directed  to  be  made  into  the  truth  of  the  allegations.  Doorga 
Shunker  and  Mya  Shunker  finding,  however,  that  even  should 
they  be  snccessfulin  the  prosecution  of  theirobjections,  it  would 
not  be  attended  with  much  advantage  to  them,  as  the  fruits  of 
their  success  would  be  handed  over  to  Sewa  Ram,  in  execution 
of  his  decree  against  their  ancestor,  proved  negligent  in  the 
matter,  and  Sewa  Ram  applied  to  the  Court  to  be  allowed  to 
take  their  place  in  establishing  the  fact  of  the  change  of  the 
ring.  The  Judge  made  a  reference  on  the  subject  to  the  Sudder 
Dewanny  Adawlut,  to  know  whether  he  might  comply  with 
Sewa  Ram's  application,  and  was  told  in  reply  to  exercise  his 
own  judgment;  he  accordingly  took  proofs  from  Sewa  Ram,  and 
deciding  that  the  ring  had  b^n  changed,  issued  an  order  to  the 
Nazir  of  his  Court,  under  date  the  27th  September  1839,  to 
recover  from  Rajah  Shewa  Lall  Doob€,  the  ring  deposited  with 
him,  or  its  value,  viz..  Rs.  4000.  This  order  was  reversed  by 
the  Sudder  Court,  on  appeal  by  the  Rajah,  under  date  the  26th 
April  1840,  on  the  ground  that  no  such  order  could  be  passed 
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in  the  Miscdlaneaus  Department,  the  matter  in  dispute  resting 
upon  an  altogether  different  and  distinct  cause  of  action  from 
that  of  the  original  suit^  in  which  the  decree  against  the  Rajah 
was  passed^  and  Uiat^  consequently,  the  decreeholders  should 
have  been  referred  to  a  regular  suit;  this  order  was  communi- 
cated to  Sewa  Ram,  and  his  widow^  (he  having  deceased,)  has 
brought  the  present  action  against  the  grandson  and  heir  of 
Rajah  SheoLall  Doob6,  who  has  also  demised,  to  recover  the  value 
of  the  riag  with  an  equal  sum  for  interest^  on  the  supposed 
authority  of  the  order  of  the  zillah  Court,  dated  25  th  November 
1836,  and  of  the  orders  of  the  Sudder  Dewaany  Admwlut,  dated 
^7th  June  1887,  mud  25th  April  18^,  the  substance  of  which 
has  already  been  given. 

The  claim  of  the  plaintiff  is  resisted  by  the  defendant  on 
several  grounds:  first,  as  barred  by  the  statute  of  limitations, 
the  plaintiff^  cause  of  action,  on  her  own  showing,  being  the 
alleged  fraudulent  change  of  the  diamond  ring,  of  which  fraud, 
supposing  it  to  have  been  committed,  the  petition  presented  by 
her  husband  to  the  Court,  applying  to  receive,  in  part  payment 
of  his  decree,  the  rat  of  the  jewels,  delivered  into  Court  by 
Eaji^  Sheo  LallDoob^,  proves  him  to  have  become  cognisant  on 
or  before  the  25th  November  1836,  the  date  of  his  application, 
•which  was  more  than  twelve  years  antecedent  to  the  date  of  the 
institution  of  this  suit,  and  as  it  was  eventually  determined 
by  the  order  of  the  Sudder  Dewanny  Adawlut,  dated  the  25th 
April  1840,  that  any  enquiry  into  the  alleged  change  of  the 
ring  in  dispute,  with  a  view  to  its  restitution,  or  the  recovery  of 
its  value,  must  form  the  subject  of  a  distinct  regular  suit,  under 
construction  No.  813,  whatever  may  have  been  done  in  the 
matter  in  the  Miscellaneous  Department  could  not  be  taken  in- 
to  account  in  calculating  the  period,  within  which  the  present 
suit  should  have  been  brought  to  render  it  cognizable;  2njdly, 
that  no  action  would  lie  on  the  part  of  the  plaintiff  against  the 
defendant  on  account  of  the  ring  in  dispute,  or  its  value,  inas- 
much as  whatever  property  was  possessed  by  Doorga  Shunker 
end  Mya  Shunker  in  it,  had  never  been  transferred  to  the 
plaintiff  or  her  husband,  by  cither  private  or  public  sale,  nor 
had  they  purchased,  either  privately  or  publicly,  Uie  rights  and 
interests  of  those  parties  in  the  decree  obtained  by  them  against 
Rajah  Shewa  Lail  Doobe,  which  alone  could  give  tiiem  the 
right  to  proceed,  under  that  decree,  either  for  its  enforcement  in 
the  Miscellaneous  Department,  or  by  way  of  the  present  suit 
against  the  defendant,  and  that  consequently  the  defendant 
could  not  be  held  responsible  to  the  plaintiff  as  regards  any 
claim  arising  out  of  the  ring  ifi  question;  that  the  order  of  the 
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Sadder  Dewantiy  Adawlut  of  the  20th  April  1840^  r^i^ring 
the  decreeholders  to  a  regular  suit^  which  was  supposed  by  the 
plaintiff  to  confer  u^n  her  the  right  of  instituting  this  action 
against  the  defendant^  applied  not  to  her^  but  to  the  decree* 
holders^  Doorga  Shunker  and  Mya  Shunker^  as  shown  by  the 
use  in  the  Court's  proceeding  of .  the  plural  noun  ''  decreehol- 
ders/^ and  that  the  order  of  the  Zillah  Court  of  the  27th  Sep- 
tember 1889^  on  which  the  plaintiff  also  rested  her  claim,  hat- 
ing been  set  aside  by  the  Sudder  Courts  was  null  and  void  and  of 
no  effect. 

Srdly ;  That  the  plaintiff  had  not  obtained  a  certificate  under 
Act  XX  of  1841,  authorizing  her  to  collect  her  deceased  hus- 
band's debts,  which,  under  the  terms  of  that  law,  waa  of  itself 
fatal  to  her  present  suit. 

4thly;  That  the  charge  brought  by  the  plaintiff  against 
Rajah  Sheo  Lall  Doobe  of  having  changed  the  ring  in  dispute, 
was  altogether  devoid  of  truth. 

And  5thly ;  That  even  supposing  the  plaintiff  could  show  that 
she  was  entitled  to  a  decree  for  the  value  of  the  ring,  she  could 
have  no  claim  in  law  to  any  interest  thereon. 

With  regard  to  the  1st  point,  the  Principal  Sudder  Ameen 
was  of  opinion  that  the  law  of  limitation  did  not  apply.  He 
held  that  the  plaintiff's  cause  of  action  must  be  considered  to 
have  originated  on  its  being  proved  that  the  ring  had  been 
changed,  and  a  false  stone  substituted  for  the  diamond  previous* 
ly  in  it,  which  fact  was  established  by  the  proceeding  of  the 
Zillah  Court,  dated  the  27th  September  1889,  ordering  the  Na- 
zir  of  that  Court  to  recover  from  Rajah  Sheo  Lall  Doob^  the 
real  ring  or  its  value,  and  that  the  order  of  the  Sudder  Court 
of  the  20th  April  184A,  referring  the  decreeholders  to  a  regular 
suit  for  the  recovery  of  the  same  also  created  a  cause  of  action 
in  favour  of  the  plaintiff,  and  as  her  suit  was  brought  within 
the  period  of  twelve  years,  calculated  from  either  of  the  two 
dates  above  mentioned,  the  Principal  Sudder  Ameen  ruled  that 
it  was  within  time. 

On  the  second  point,  the  Principal  Sudder  Ameen  was  of 
opinion  that  Sewa  Ram,  and,  after  his  death,  the  plaintiff  as 
his  heiress,  had  a  right  to  bring  this  suit  against  the  defen- 
dant, since  on  Sewa  Ram  applying  to  receive  the  whole  of  the 
jewels,  deposited  in  Court  by  Rajah  Sheo  Lall  Doob^,  agree- 
ing to  take  them  at  the  price  at  which  they  had  been  previ- 
ously valued,  the  Judge  ordered  that  they  should  be  deliver- 
ed to  him;  that  the  order  of  the  Judge,  though  it  may  not 
have  been  exactly  according  to  law  and  practice,  had  never 
bqen  reversed,  but,  on    the    contrary^  was  confirmed  by  the 
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Sadder  Dewanny  Adawlut  on  the  appeal  of  Doorga  Slmnker 
and  MyaShunker;  that  it  had  therefore  become  final^  and  clearly 
established  Sewa  Barnes  right  to  the  whole  of  the  jewels, 
which  were  accordingly  made  over  to  him  in  direct  recognition 
of  that  right,  with  exception  to  the  ring  in  dispute,  which  he 
himself  declined  to  take  as  the  stone  had  been  changed,  but 
that  he  had  demanded  the  value  of  it,  which  the  Judge  awarded 
to  him,  and  that  although  this  order  of  the  Judge  had  been 
set  aside  by  the  Sudder  Court,  it  was  simply  because  the  en- 
quiry into  the  alleged  fact  of  the  change  of  the  ring  could  not 
be  made  summarily,  but  should  have  formed  the  subject  of  a 
regular  suit,  and  not  on  the  ground  of  any  objection  to  the 
right  of  Sewa  Ram  to  the  ring;  that  the  circumstance  of 
Doorga  Shunker  and  Mya  Shunker  having  neglected  to  prose- 
cute their  charge  against  Rajah  Sheo  Lall  Doobe  from  the 
time  that  Sewa  Ram^s  right  to  the  jewels  was  established,  and 
tibe  admission  of  Sewa  Ram  to  take  their  place  in  substanti- 
ating that  charge,  proved  equally  their  abandonment  of  all 
property  in  the  ring,  and  Sewa  Ram's  right  to  it,  and  that  his 
title  to  institute  the  present  action  against  the  defendant  as  heir 
of  Rajah  Sheo  Lall  Doob^  followed  as  a  necessary  consequence^ 
and  could  admit  of  no  doubt. 

With  regard  to  the  8rd  point,  the  Principal  Sudder  Ameen 
ruled  that  as  the  fact  of  the  plaintiff  being  the  sole  heiress 
of  Sewa  Ram  was  clearly  established^  and  indeed  had  not  been 
denied,  no  certificate  under  Act  XX  of  1841  was  required  to 
empower  her  to  bring  this  suit,  and  as  he  was  of  opinion  that 
the  proofs  adduced  by  the  plaintiff  satisfactorily  established 
the  change  of  the  ring  and  the  substitution  of  a  stone  of  no 
•value  for  a  diamond,  proved  to  have  been  worth  Rs.  4,000,  he 
proceeded  to  pass  a  decree  in  favour  of  the  plaintiff  for  that 
sum,  with  an  equal  sum  for  interest,  to  which  he  considered  the 
plaintiff  justly  entitled  by  reason  of  the  fraud  shown  to  have  been 
practised  by  the  grandfather  of  the  defendant. 

In  appealing  from  this  decision,  the  appellant  has  aban- 
doned his  objection  to  the  plaintiff's  suit,  founded  on  her  not 
having  obtained  a  certificate  under  Act  XX  of  1841,  authoriz- 
ing her  to  collect  the  debts  of  her  deceased  husband,  but  he  has 
repeated  his  other  grounds  of  objections  to  the  plaintiff's  claim, 
contained  in  the  pleadings  in  the  lower  Court,  and  as  the  sub- 
-stance  of  them  has  already  been  given  in  the  foregoing  abstract 
of  the  case,  it  seems  unnecessary  to  recapitulate  them  here. 

The  first  point,  upon  which  the  Court  are  called  upon  to  pro- 
nounce a  decision,  is  the  right  of  plaintiff  to  institute  this 
suit  against  the  defendant,  as  in  the  event  of  that  point  being 
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cletermined  in  the  negative,  it  must  prove  fatal  to  tiie  plain- 
tiff's claim^  and  render  it  unnecessary  for  the  Court  to  enter 
into  a  consideration  of  the  other  objection  urged  by  the  appel- 
lant to  her  suit. 

After  carefully  considering  the  pleas  of  the  parties  on  the 
point  abovementioned^  and  the  reasons  assigned  by  the  Princi- 
pal Sudder  Ameen  for  overruling  the  objections  taken  by  the 
appellant  in  respect  to  it,  the  Court  are  unanimous  in  opinion 
that  the  decision  of  the  Principal  Sudder  Ameen  is  wrong  and 
that  it  cannot  be  maintained.  As  a  general  rule^  the  Court 
observe,  no  other  than  the  holder  of  a  decree,  or  his  legal 
representative,  by  either  private  or  public  transfer,  can  have 
any  right  under  the  decree  against  the  party  affected  by  it, 
which  would  entitle  him  to  put  it  in  force^  or  in  any  way  to 
act  upon  it  as  against  such  party;  there  is  no  connection,  the 
Court  remark,  between  the  parties  to  this  suit,  which  could  con- 
fer such  rights,  or  entail  sudi  liability.  This  principle  is  distinct- 
ly recognized  in  the  Court's  Construction  No.  1248,  which  also 
points  out  the  course^  which  must  be  pursued  to  render  a  decree 
obtained  against  one  party  available  in  the  execution  of  a 
decree  of  a  second  party  against  the  holder  of  the  first  decree,  as 
well  as  the  rights  acquired  bythe  party,  who  may  purchase  the 
same  on  the  adoption  of  that  course ;  under  the  same  construction  a 
similar  principle  is  declared  equally  applicable  to  unproved  claims, 
and  the  same  course  is  required  to  be  pursued  to  render  them 
available  in  execution  of  decrees  against  the  parties  holding 
them.  As  regards  the  case  before  the  Court,  it  is  not  pretended 
that  the  decree,  obtained  by  Doorga  Shunker  andMya  Shunker 
against  Bajah  Sheo  Lall  Doobe,  was  attached  and  brought 
to  sale  by  Sewa  Ram  in  execution  of  his  decree  against  the 
ancestors  of  those  parties,  and  purchased  by  him,  or  that  he 
has  become  the  owner  of  their  property  in  the  ring,  in  dilute, 
either  by  private  transfer  from  them  or  by  its  having  been  sold 
by  public  auction  in  execution  of  his  decree  and  bought  by 
him,  either  of  which  preliminary  measures  was  necessary  un- 
der the  general  practice  of  the  Courts,  and  the  Construction, 
above  quoted,  to  give  the  present  plaintiff  the  right  to  proceed 
against  the  present  defendaiit  under  the  decree,  obtained  against 
his  grandfather. 

The  Court  remark  that  the  Principal  Sudder  Ameen  is  clearly 
in  error  in  declaring  Sewa  Ram  to  have  applied  to  receive  in 
execution  of  his  decree,  the  whole  of  the  jewels,  deposited  by 
Rajah  Sheo  Lall  Doob6,  and  that  the  Court  ord^ed  all  of  tbem 
to  be  delivered  to  him.  In  the  petition  presented  to  the  Court 
by  Sewa  Ram^  under  date  the  25th  Nor^nber  1886^  whick  con- 
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tained  the  application  referred  to,  lie  expressly  excepted  the  ring 
in  question  and  confined  his  motion  to  the  remaining  jewels^  and 
the  order  of  the  Court  directing  their  delivery  to  him,  was 
necessarily  similarly  restricted. 

The  Principal  Sudder  Ameen  is  equally  in  error  instating  that 
the  Court  awarded  toSewaRam  payment  of  the  value  of  the  ring, 
after  taking  proof  ftrom  him  that  it  had  been  changed;  the 
order,  alluded  to,  simply  directs  the  nazir  of  the  Court  to  reco- 
ver the  original  ring  from  BAJah  Sheo  Lall  Doob6,  or  its  value, 
without  declaring,  to  whom  the  same  should  be  delivered,  and 
it  is  not  necessary  for  the  Court  to  enquire  into  the  intentions 
of  the  Judge  in  regard  to  the  disposal  of  the  ring  or  its  value, 
whichever  should  be  recovered  from  the  Rajah,  or  whether  he 
proposed  to  make  either  the  one  or  the  other  over  to  Sewa  Ram, 
as  his  order  having  been  set  aside  by  the  Sudder  Court,  on  the 
appeal  of  Rajah  Sheo  Lall  Doob^,  is  necessarily  void  and  of  no 
effect,  and  cannot  now  be  pleaded  in  support  of  the  plain- 
tiff's claim. 

The  Court  entertain  no  doubt  that,  as  urged  by  the  appellant, 
the  order  of  the  Sudder  Court,  reversing  the  decision  of  the 
Judge  above  referred  to,  on  the  ground  that  he  had  no  juris- 
diction in  the  miscellaneous  department,  and  that  the  decree* 
holders  should  have  been  referred  to  a  regular  suit  for  the  pro- 
secution of  their  claim  against  Rajah  Sheo  Lall  Doob^,  applied 
exclusively  to  Doorga  Shunker  and  Mya  Shunker,  and  had  no 
reference  to  the  husband  of  the  plaintiff,  who  was  not  before 
the  Court,  and  to  whom  no  allusion  is  made  in  the  Court's 
proceeding,  the  parties  to  the  appeal  being  Rajah  Sheo  Lall 
Doobe  on  the  one  side,  rud  Doorga  Shunker  and  Mya  Shunker 
on  the  other,  and  the  orders  therefore  of  the  Sudder  Court, 
cannot  be  considered  to  have  conferred  upon  the  present  plain- 
tiff any  right  to  institute  this  suit  against  the  defendant;  nor  is 
there  any  thing,  the  Court  observe,  in  the  existing  state  of  things 
t(f  prevent  Doorga  Shunker  and  Mya  Shunker,  in  their  character 
of  decreeholders  against  Rajah  Sheo  Lall  Doob6,  from  availing 
themselves  of  the  remedy  pointed  out  as  open  to  them  in  the 
proceeding  of  this  Court,  by  instituting  a  separate  action 
against  the  present  defendant  as  the  heir  of  Rajah  Sheo  Lall 
Doob^,  for  the  recovery  of  the  value  of  the  identical  ring, 
which  forms  the  subject  matter  of  this  suit;  consequently,  if  he 
is  liable  to  be  sued  by  the  present  plaintiff  also,  he  might  find 
himself  compelled  to  defend  two  suits  on  the  part  of  distinct  par- 
ties for  the  recovery  of  the  value  of  the  same  property,  arising  out 
of  the  same  cause  of  action,  and  resting  upon  precisely  the  same 
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proofs^  with  the  possibility  of  being  cast  in  both^  which  could  not 
have  been  the  intention  of  the  Sudder  Coujrt^s  order. 

For'  these  reasons  the  Court  admit  the  objection  taken  by  the 
appellant  to  the  present  suit  on  the  ground  that^  neither  the 
plaintiff  nor  her  husband  haying  purchased  the  rights  and 
interests  of  Doorga  Shunker  and  Mya  Shunker  in  the  decree 
obtained  by  them  against  Rajah  Sheb  Lall  Doobe,  or  their 
claim  to^  or  property  in  the  ring  in  dispute,  either  privately 
or  at  public  auction,  the  plaintiff  has  no  right  of  action  against 
him,  as  heir  of  Rajah  Sheo  Lall  Doob^,  so  far  as  the  claim  be- 
fore the  Court  is  concerned,  and  they  are  compelled,  therefore, 
to  reverse  the  decision  of  the  Principal  Sudder  Ameen,  and  to 
nonsuit  the  plaintiff  with  all  costs. 


The  12/A  May  1852. 
Present:  H.  B.  Harington,  Judge^ 

{Special  appeal  from  the  decifion  of 
C.  R.  TuUoh,  Esq,,  Judge  of  Mvrza- 
pore,  dated  \Qth  September  1851* 

Thakoor,  tewarree,  (Plaintiff),  Appellant, 

versus 

MussuMAT  Rookmin,  (Defendant),  Respondent. 

The  particulars  of  this  case  are  given  in  the  volume  of  print' 
ed  decisions  for  the  month. 

A  special  appeal  was  granted  to  try,  "  whether  the  Judge  hasr 
not  acted  contrary  to  judicial  usage  in  making  the  finding  of 
the  Court  of  first  instance  in  respect  to  the  jewels  and  doca* 
ments,  alleged  by  the  defendant  to  have  been  deposited  by  her 
with  the  plaintiff,  the  ground  of  amending  so  much  of  that 
Court's  decision  as  related  to  those  articles^  and  rendering  the 
execution  of  the  lower  Court's  decree  in  favour  of  the  plaintiff 
conditional  on  their  restoration  by  him,  without  himself  going 
into  the  proofs  of  the  parties  and  recording  his  own  opinion 
upon  the  point,  more  especially  as  in  the  answer  to  the  grounds 
4)f  appeal,  filed  by  the  plaintiff  in  the  Judge's  Court,  where  he 
appeared  as  respondent  to  defend  the  appeal,  he  had  distincfly 
objected  to  the  finding  of  the  Court  of  first  instance  upon  the 
point  in  question,  and  moved  the  Judge  to  amend  it." 

The  Court  consider  the  decision  of  the  Judge  to  be  open  ia 
the  objection  taken  to  it  in  the  certificate  of  special  appeal* 
With  regard  to  that  part  of  the  Judge's  decision^  in  which,  \A 
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advertence  to  the  opinion  expressed  by  the  Moonsiff  that  "  the 
assertion  of  the  plaintiff  as  to  the  disposal  of  the  jewels  was  not 
proved  by  the  evidence  of  his  witnesses/'  he  states^  "  against 
this  part  of  the  Moonsiff's  decision,  the  plaintiff,  respondent, 
preferred  no  appeal,  from  which  it  is  to  be  inferred  he  could 
not  refute  the  Moonsiff's  declaration ;  consequently  the  orna- 
ments and  documents  must  still  be  in  his  (respondent's)  posses- 
sion,*' the  Court  on  referring  to  the  answer,  filed  by  the  plain- 
tiff to  the  defendant's  grounds  of  appeal,  find  in  it  the  most 
distinct  objections  to  the  opinion  expressed  by  the  Moonsiff  on 
the  point  in  question,  as  in  no  way  borne  out  by  the  record, 
and  a  specific  motion  for  the  amendment  of  so  much  of  the 
grounds  of  the  Moonsiff's  decision.  An  unconditional  decree 
having  been  passed  by  the  Moonsiff  in  favour  of  the  plaintiff  for 
the  full  sum  claimed  by  him,  without  any  stipulation  as  to  the 
return  of  the  jewels,  which  is  admitted  by  the  Judge,  it  could 
hardly  be  expected  that  the  plaintiff  would  appeal  from  it,  but 
the  defendant  having  appealed,  the  plaintiff  took  advantage  of 
the  option  allowed  him  under  the  Construction  No.  868,  and  in 
his  answer  to  the  defendant's  grounds  of  appeal,  urged  his 
objections  to  that  part  of  the  Moonsiff's  finding,  which  had  refer- 
ence to  the  jewels  in  dispute,  and  prayed  the  Appellate  Court 
to  amend  the  same.  Under  these  circumstances,  it  was 
clearly  the  duty  of  the  Judge  to  have  gone  into  the  proofs  of 
the  parties  as  regards  the  point  in  question,  and  having  satis- 
fied himself  as  to  whether  the  finding  of  the  Moonsiff  was,  or 
was  not  borne  out  by  them,  to  have  recorded  his  own  opinion 
on  the  subject ;  without  such  enquiry,  and  without  satisfying 
himself  upon  the  point,  the  Judge  could  not  adopt  the  finding 
of  the  Moonsiff  in  the  face  of  the  plaintiff's  objections  to  it, 
and  make  it  the  ground  of  modifying  the  decision  of  that 
officer  by  annexing  to  it,  as  the  condition  of  its  execution  in 
favour  of  the  plaintiff,  that  he  should  restore  the  jewels  and  do- 
cuments, which  were  alleged  to  have  been  deposited  with  him. 
For  these  reasons,  the  Court  consider  that  they  have  no  al- 
ternative but  to  reverse  the  decision  of  the  Judge  as  incom- 
plete, and  remand  the  case  to  his  file  for  revision,  and  with  a 
view  to  his  passing  a  fresh  decision  on  it  in  reference  to  the 
foregoing  observations. 


Digitized  by  VjOOQ IC 


188 

The  15/&  May  1852. 
Present:  A.  W.  Bbobib^  Judge. 

r  Special  appeal  from  Ihe  decision  of  A* 
Case  No.  146  or  1852.  4      Shank,  Esq.,  Qffg.  Judge  of  Benares, 

I     dated  I9th  January  1852. 

MussuMAT  GouRA  AND  BuTKA^  (Plomttffsjy  AppcUonis, 

versus 

Prag  Dutt  M188BB  AND  OTHERS^  f  Defendants),  Respondents. 

Fob  the  particnlars  of  this  case^  see  the  printed  decisions 
for  Zillah  Benares  for  the  present  year,  page  2. 

A  special  appeal  was  admitted  to  try,  '^  whether  the  Judge 
was  justified  in  nonsuiting  the  plaintiff  on  the  grounds  stated 
by  him  in  his  decision.'^ 

In  nonsuiting  the  appellant  in  this  case,  the  Officiating 
Judge  seems  to  have  had  in  mind  the  Court's  Circular  Ord» 
of  the  Slst  August  1832.  If  so,  he  has  misunderstood^  and 
consequently,  misapplied  that  order,  which  declares,  that 
"  supposing  that  the  plaintiff  means  in  reaUty  to  try  the  main 
question  of  the  bond,  but  under  pretence  of  suing  merely  for 
tiie  instalment,  files  his  plaint  on  a  stamp  equal  to  that  instal- 
ment only,  he  will  be  liable  to  be  nonsuited  in  whatever  Court 
his  suit  is  taken  up."  The  present  suit  is  not  characterised 
by  any  such  fraudiUent  attempt  to  evade  the  stamp  law,  as  is 
supposed  in  the  foregoing  extract.  All  that  appellant  claims 
under  the  will  of  her  deceased  husband's  father,  is  "  food  and 
clothing,''  which  is  a  perpetually  recurring  demand,  and  she 
was  quite  correct  in  valuing  her  suit  as  she  has  done;  this  mode 
of  cidculation  being  strictly  in  accordance  with  a  preceding 
passage  in  the  Circular  Order  above  referred  to,  which  lays  down 
the  rule,  that  ^  the  sum  of  money  for  which  the  suit  is  instituted 
should  regulate  the  amount  of  the  stamp;  not  the  whole 
amount  under  the  bond,  which  is  not  claimed.^ 

The  decision  of  the  Officiating  Judge  is  reversed,  and- the  suit 
remanded  for  retrial  on  its  merits. 
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The  15/A  May  1852. 
Present:  H.  B.  Harinoton^  Judge. 


C  Special  appeal  from  the  decision  of  C.  C. 
Case  No.  134  of  1852.  J      Jackson,  Esq.,  Judge  ofMeerui,  dated 

I     I7th  June  1851. 

JusEAM^  fPlainHff'J,  Appellant, 

versus 

MussuMAT  G-OVGA  AND  OTHERS^  (Defendants),  Respondents. 

The  particult.rs  of  this  case  are  given  in  the  volume  of  print- 
ed decisions  for  the  month. 

A  special  appeal  was  admitted  to  try,  '^  whether  the  Judge, 
having  found  that  the  plaintiff  had  wrongly  valued  his  claim 
by  estimating  it  at  the  annual  jumma  of  the  land  sued  for 
instead  of  at  the  amount  of  the  piirchase  money,  entered  in  the 
bill  of  sale,  upon  which  the  claim  is  based,  should  not  have 
nonsuited  him,  and  whether  in  dismissing  the  claim  of  the 
plaintiff,  in  toto,  on  the  merits,  on  the  ground  of  his  having 
failed  to  establish  his  title,  notwithstanding  the  error  found  to 
exist  in  the  valuation  of  the  claim,  the  Judge  has  not  acted 
contrary  to  the  Circular  Order  of  the  13th  September  1843,  and 
several  precedents  of  this  Court.** 

The  Court  observe,  that  one  of  the  issues  raised  by  the 
defendants  was,  the  error  in  the  valuation  of  the  claim  noticed 
in  the  certificate  of  special  appeal,  the  defendants  contending 
that  the  plaintiff  should  have  instituted  his  suit  at  Rs.  200  the 
amount  of  purchase  money,  entered  in  the  bill  of  sale,  on 
which  he  sues,  and  not  on  the  annual  jumma  amounting  to 
Rs.  28  on  the  twenty-eight  beegahs  of  land  sued  for,  that  quan^ 
tity  not  being  specified  in  the  deed  of  sale,  and  the  deceased^ 
Bamsookh,  from  whom  the  plaintiff  claims  to  derive  his  title> 
being  only  a  shareholder,  and  not  proprietor  of  the  whole. 
The  objection  appears  to  have  been  overruled  by  the  Moonsiffj, 
who  passed  a  decree  in  favour  of  the  plaintiff  considering  hia 
claim  established,  but  having  been  repeated  in  appeal^  it  was 
admitted  by  the  Judge,  who  declared  that  '^  a  suit  to  give 
validity  to  the  deed  of  sale  of  property,  not  therein  particulariz- 
ed should  have  been  instituted  at  the  amount  of  the  purchase 
money.'*  Under  these  circumstances,  the  Court  observe,  that 
as  the  difference  between  the  two  modes  of  valuation  amounted 
to  considerably  more  than  ten  per  cent,  the  Judge,  under  the 
rule  laid  down  in  the  note  to  Axi.  YIII.  Schedule  S,  Regula- 
tion X.  of  1829,  and  in  the  Circular  Orders  of  the  18th  Septem- 
ber 1843>  the  terms  of  which  are  imperative,  had  no  alternative 
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but  to  nonsuit  the  plaintiff,  leaving  him  to  prefer  a  summary 
appeal  to  this  Court  from  his  order  if  he  considered  it  wrong ; 
under  the  view  taken  by  him^  the  Judge  was  not  competent  to 
enquire  into^  or  pass  any  opinion  upon  the  merits  of  the  plain- 
tiff's claim^  which  could  not  be  legally  tried  until  it  had  been 
legally  valued.  The  Court  further  remark  that^  owing  to  tiie 
course  pursued  by  the  Judge^  the  plaintiff  has  been  debarred 
from  the  summary  appeal  which  would  have  been  open  to  him, 
had  the  Judge  contented  himself  with  nonsuiting  his  claim  on 
the  ground  of  erroneous  valuation,  while  supposing  him  to  have 
acquiesced  in  the  correctness  of  the  Judge's  finding  upon  that 
point,  and  to  have  been  willing  to  institute  his  suit  afresh  in 
accordance  with  the  Judge's  direction,  the  dismissal  of  his  claim 
on  the  merits,  as  not  proved,  raised  an  obstacle  to  his  so  doing, 
and  he  has  been  driven^  in  consequence^  into  this  Court,  and 
<K)mpelled  to  prefer  a  special  appeal  from  the  Judge's  decision 
with  a  view  to  procure  the  correction  of  the  defect  now  existing 
in  it. 

Under  these  circumstances,  no  alternative  is  left  to  the  Court 
but  to  reverse  the  decision  of  the  Judge,  and  to  remand  the 
case  to  his  file  with  an  injunction,  pointing  out  the  nature  of 
the  irregularity,  apparent  in  his  proceedings,  and  requiring 
him  to  revise  the  case,  and  to  pass  a  fresh  decision  in  it  con- 
'  formable  to  the  Begulations  and  rules  of  practice. 

»(g» 

The  I7ih  May  1852. 

Present: 


{A.  W.  Bbgbib,       T 
S.  S.  Brown,  V  Judges. 

H.  B.  Habington,  J 


Casi.  No.  116  of  1852.^ 


Special  appeal  firom  the  decision  of 
Doobi  Jowala  Perskad,  Principal  Sud- 
der  Ameen  of  Azimffwrh,  dated  15M 
September  1851. 

GrooLZAB  SiNGH  AND  OTHERS,  (Defendants),  Appellants, 

versus 
Fhooboo  Singh  and  others,  (Ptaint^sJ,  Respondents. 

Ths  suit  was  brought  for  the  proprietary  right  and  for  regis- 
tration in  a  share  represented  by  the  fraction  of  two  gundahs 
two  kowrees,  one  and  a  quarter  dunts  in  thirteen  mouzahs,  and 
for  the  amendment  of  the  tvajib-oot-urz  of  settlement,  dated  the 
80th  April  1839. 
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The  Moonsiff  dismissed  theclaim^  and  in  appeal  the  plaintiffs 
were  nonsuited. 

A  special  appeal  was  admitted  on  the  part  of  the  defendants^ 
appellants^  to  determine^  whether  the  reasons  of  the  Principal 
Sadder  Ameen  in  nonsuiting  the  plaintiffs  were  good  in  law^ 
and  whether  on  the  assumption  of  the  facts^  as  found  in  the  de- 
cision, the  claim  should  not  rather  have  been  dismissed. 

With  regard  to  the  general  question  of  whether  an  appeal 
from  an  order  of  nonsuit  on  the  part  of  the  defendant  can  be 
entertained,  the  Court  are  of  opinion  that  a  defendant  can 
claim  a  special  appeal  on  this,  as  well  as  on  any  other  ground  of 
inconsistency.  wit)i  established  practice.  A  defendant  is  entitled 
to  demand  a  judgment  on  the  merits,  when  no  reason  can  be 
shown  in  judicial  rule  or  practice,  why  a  decision  should  not 
be  passed  on  investigation  of  the  facts,  and  he  may  justly  urge 
that  under  the  facts  found  by  the  Court  below  on  the  issues  con- 
tested before  it,  the  decision  should  have  been  for  dismissal. 

The  plaintiffs  in  this  case  came  into  Court  with  an  allega- 
tion of  actual  proprietary  possession  of  the  share,  and  the 
purpose  of  their  suit  was  to  obtain  a  declaration  of  their 
title  by  course  of  law.  The  defendants  in  their  answer  denied 
the  possession  averred,  and  pleaded  the  limitation  statute.  The 
Principal  Sudder  Ameen  overruled  the  plea  in  bar  of  the  suit, 
and '  on  the  issue  of  fact  raised  by  the  parties,  he  observed 
**  that  the  plaintiffs  had  put  forwards  an  allegation  of  full 
possession  at  the  time  of  suit,  whereas  the  whole  evidence 
went  to  establish  the  contrary  fact  of  the  possession  of  the 
defendants,  and  that  under  these  circumstances,  the  suit  in  its 
present  form  could  not  be  tried."  In  passing  this  order  of 
nonsuit  the  Principal  Sudder  Ameen  has  contravened  the  rule 
laid  down  in  the  Circular  Order  of  the  18th  September  1843, 
paragraph  1,  which  directs  judicial  officers  "  strictly  to  confine 
themselves  to  the  adjudication  of  the  point  or  points  at  issue 
between  the  parties  as  set  forth  by  themselves,  and  to  bear  in 
mind  that  they  have  no  authority  to  declare  judicially  that  one 
or  other  party  is  entitled  to  bring  his  suit  de  novo,  ox  to  point 
out  the  form  in  which  it  should  be  revived."  The  falsehood 
of  any  material  allegation  in  the  plaint,  if  established  to  the 
Batisf  action  of  the  Court,  would  necessarily  enter  into  considera- 
tion in  the  general  finding  on  the  merits,  but  forms  no  grounds 
for  refusing  to  try  the  suit  as  brought,  and  it  has  escaped 
the  Principal  Sudder  Ameen,  that  the  only  result  of  the  non- 
suit would  be  to  compel  the  plaintiffs,  in  the  event  of  a  renewal 
of  their  action,tocome  forwards  with  a  fresh  statement  of  their 
case  at. direct  variance  with   their  present  allegation. 
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Under  this  view  of  the  defects  of  the  judgment^  the  Court  are 
not  called  upon  to  determine  the  remaining  point  in  the  cer- 
tificate^ which  will  more  properly  be  reserved  for  the  covisidera- 
tion  of  the  Court  below.  The  decision  is  accordingly  annulled, 
and  the  case  is  remanded  for  a  fresh  judgment.  In  the  retrial, 
the  Principal  Sudder  Ameen  will  be  careful  to  record  the  reasons 
of  his  decision  from  the  evidence  in  detail. 


The  \7ih  May  1852. 

'  A.  W.  Bbqbib, 
Preiewt-.-l    S.  S.  Bbown,  )>  Judges. 


r  A.  W.  Bbgbib,         '] 

:J    S.  S.  Brown,  L 

L  H.  B.  Harington^    J 


{Special  appeal  from  the  decision  of  U. 
Unwin.Egq.,  Offg.  Judge  cfROtehpore, 
daiedmh  August  1851. 

Chundun  Lalland  Gunga  Pershad,  f  Defendants  J,  Appellants, 

versus 

JowAHiR  Singh,  (Plaintiff),  Respondent. 

For  the  particulars  of  this  case,  see  pages  51  and  52  of  the 
printed  decisions  of  the  past  year  for  Zillah  Futtehpore.  In 
the  Zillah  Court,  both  parties  appealed  to  the  Judge  from  the 
decision  of  the  Principal  Sudder  Ameen,  and  the  Zillah  Beports 
consequently  treat  each  appeal  as  a  separate  case.  From  the 
decisions  of  the  Judge  as  therein  reported,  only  two  of  the 
defendants  have  appealed ,  the  other  two  defendants,  Nathoo 
Singh  and  Balgovind,  and  the  plaintiff  having  acquiesced  in  the 
Judge^s  order. 

A  special  appeal  was  admitted  on  the  petition  of  the  defend- 
ants, Chundun  Lall  and  Gunga  Pershad,  to  try  ^^  whether  the 
lower  Courts  were  justified  in  decreeing  interest  on  the  wasi' 
Idt,  in  favour  of  plaintiff,  seeing  that  such  was  not  included 
in  the  order  of  the  Sudder  Court  of  the  14th  December  1843.'' 

The  Court  observe  that  (as  stated  by  the  Judge),  the  sum  of 
Rs.  1,663-2-6  having  been  decreed  by  the  Sudder  Court  as  wasiUt 
to  the  respondent,  under  date  14th  December  1843,  tailhoul 
mention  of  interest,  it  was  not  competent  to  the  lower  Courts  to 
decree  interest  on  the  wasUdt. 

The  respondent  should  have  proceeded  in  the  manner  pres- 
cribed by  paragraph  8  of  the  Circular  Order  of  the  11th  Janu- 
ary 1839,  and  have  applied  summarily  to  the  Sudder  Court, 
for  the  amendment  of  its  original  order,  by  the  addition  of  ft 
clause  directing  the  payment  of  interest  on  the  wasildi  already 
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adjudged ;  until  sucli  order  was  obtained^  neither  the  original 
defendants  nor  their  representatives  could  be  held  liable  to  the 
payment  of  interest.  The  plea  of  the  respondent's  vakeel 
that  his  client  had  taken  out  execution  in  the  Zillah  Court  for 
wanldl,  with  interest,  has  no  force;  for  the  Zillah  Courts  have 
no  authority  to  grant  execution  in  evceBs  of  the  decree  of  the 
superior  Court.  This  important  point  in  the  appeal  before 
him  seems  to  have  been  lost  sight  of  by  the  Judge^  who  ob« 
serves^  that ''  the  ofdy  question  is  whether  it  (interest)  be  cal- 
culate from  date  of  the  original  decree^  or  the  Court's  order^ 
whereas  the  main  and  primary  question  for  adjudication  was 
whether^  under  the  circumstances  of  the  case^  interest  on  the 
warildt  was  payable  at  all.  For  the  reasons  now  given^  the 
Court  are  of  opinion  that  the  respondent's  claim  to  interest  on 
the  wasildt  cannot  be  maintained;  and  they^  accordingly^  reverse 
so  much  of  the  Judge's  decision  as  awards  such  interest  to  the 
respondents.  The  costs  of  suit  in  all  the  Courts  will  be  charged 
to  the  parties  in  proportion  to  the  amount  of  the  respondent's 
claim  decreed  or  dismissed^  under  the  operation  of  the  present 

decision* 

»#. 

The  ISth  May  1852. 

Present:  H.  B.  Harinqton^  Ju€^e. 


r  Special  appeal  from  the  decision  of  C.  IV. 
Case  No.  137  op  1S52.-|      Kinhch,  Esq.,  Offg.  Judge  of  Bundel- 
{_     kund,   dated  19/A  November  1851. 

IsHaEE  Pershad^  (Plaintiff),  Appellant, 

versus 

EoNj  Beharee  Dass,  (Defendant J,  Respondent. 

The  particulars  of  this  case  are  given  in  the  volume  of  print- 
ed decisions  for  the  month. 

A  special  appeal  was  granted  to  try,  '^  whether  the  decision 
of  the  Judge  is  not  defective^  and  at  variance  with  judicial 
usage^  inasmuch  as  he  has  reversed  the  decision  of  the  lower 
Courts  which  was  in  favour  of  the  plaintiff,  without  a  full  state- 
ment and  consideration  of  the  reasons  on  which  it  is  founded^ 
particularly  as  regards  the  evidence  adduced  by  the  plaintiff  in 
support  of  the  bond,  on  which  his  action  is  brought,  but  of 
which  the  decision  of  the  Judge  makes  no  mention  whatever, 
and  it  is  not  possible,  therefore,  to  ascertain  from  the  Judge's 
decision  on  what  ground  he  rejected  that  evidence,  and,  by 
consequence,  arrived  at  the  conclusion  that  the  plaintiff  had 
failed  to  substantiate  his  claim." 
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The  plaintiff  having  sued  to  recover  the  sum  of  Rs.  2^346-4-9^ 
principal  and  interest  as  due  on  a  bond^  dated  the  21at 
June  1846,  the  execution  of  which  was  denied  by  the  defend- 
ant^ succeeded  in  establishing  to  the  satisfaction  of  the  lower 
Ck>urt,  by  the  evidence  of  the  witnesses  to  the  bond  and 
other  proofs,  that  it  was  executed  by  the  defendant,  and  that 
the  sum  claimed  under  it  was  justly  due,  and  a  decree 
was  accordingly  passed  in  his  favour  for  the  full  amount  of 
his  demand.  In  disposing  of  the  appeal  preferred  from  this 
decision,  the  Judge  took  no  notice  whatever  of  the  evidence 
of  the  witnesses  brought  forward  by  the  plaintiff  to  establish 
the  bond,  which  constituted  the  ground  of  his  action,  and  on 
the  genuineness  or  otherwise  of  which  the  correct  determi- 
nation of  the  case  rested,  though  he  referred  particularly  to  the 
evidence  of  the  defendant's  witnesses,  and  the  objections  taken 
by  the  Principal  Sudder  Ameen  to  them,  and  summing  up  with 
the  very  general  remark  that  he  considered  the  plaintiff  to  ha?e 
failed  in  substantiating  his  claim,  he  reversed  the  decision  of 
the  Principal  Sudder  Ameen,  and  dismissed  the  plaintiff's  suit; 
the  Court  are,  therefore,  ofopinon,  that  the  decision  of  the  Judge 
is  open  to  the  objection  noticed  in  the  certificate  of  special  appeal. 

It  has  been  repeatedly  ruled  by  this  Court,  that  no  decision 
of  any  Court  should  be  set  aside  in  appeal,  unless  upon  a  full 
consideration  of  the  grounds  on  which  it  is  based,  and  a  dis- 
tinct declaration  of  the  reasons  of  the  Appellate  Court  for  dis- 
senting from  the  view  taken  by  the  lower  Court  of  the  proois 
of  the  parties,  whether  oral  or  documentary;  it  is  clear  that 
this  rule  has  not  been  duly  attended  to  in  the  decision  passed 
by  the  Judge  in  the  case  under  trial,  and  the  Court  consider  it 
their  duty,  therefore,  to  reverse  that  decision,  and  to  remand 
the  case  to  the  Judge's  file  for  revision,  and  with  a  view  to  his 
passing  a  fresh  decision  on  it  in  reference  to  the  foregoing  ob- 
servations :  in  giving  effect  to  these  orders,  the  Judge  will  be  care- 
ful strictly  to  conform  to  the  instructions  contained  in  the 
Court's  Circular  lettet  of  the  5th  March  last. 
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The  20ih  May  1S62. 
Present:  A,  W,  ^eqbi^,  Judge. 


{Special  appeal  from  the  decision  of  G.  JR 
Harvey,  Esq.,  Judge  of  Cawnpore,  dated 
18/A  December  1851. 

Than  Singh  and  Shunkbb  Singh^  f  Plaintiffs  J,  Jppellants, 

versus 
OusAN  Singh  and  othbes^  C  Defendants  J,  Respondents. 

Thb  report  of  this  case  will  be  found  at  pages  803  and  304  of 
the  printed  decisions  of  the  month. 

A  special  appeal  is  admitted  to  determine,  whether  the  Judge 
is  correct  in  ruling  that  the  case  is  barred  by  lapse  of  time. 

I  am  of  opinion  that  the  Judge  was  in  error  in  dismissing 
this  suit  under  the  limitation  law.  The  cause  of  action  in  the 
present  suit  is  not  the  decree  of  the  22nd  November  1827,  (as 
supposed  by  the  Judge).  The  appellants'  ground  of  suit  is  clearly 
the  adverse  possession  obtained  by  the  respondents  by  virtue  of 
the  Collector's  order  in  the  year  1841 ;  until  that  event  occurred, 
there  was  no  necessity  for  the  appellants  to  sue.  The  decree  of 
the  Sudder  Special  Commission,  awarding  possession  to  the 
respondents,  was  conditional:  the  condition  being,  that  they 
should  obtain  possession  on  the  payment  of  their  proportions  of 
the  entire  sum  paid  by  the  original  decreeholders,  for  the  release 
of  the  village  from  the  possession  of  the  auction  purchasers,  and 
had  not  the  Collector  of  his  own  authority,  admitted  the  respon- 
dents to  engage,  without  fulfilment  of  the  condition  of  the 
Special  Commission's  decree,  they  would  have  remained  in  statu 
quo,  and  the  appellants  would  have  had  no  ground  of  complaint. 
It  appears,  from  the  production  of  a  decree  of  the  former  Judge^ 
under  date  18th  November  1846,  (Loksah  and  others,  appellants, 
versus  Sheo  Singh  and  others,  respondents),  in  a  suit  arising  out 
of  the  same  cause  of  action,  regarding  B,noiheT puttee  of  the  same 
village,  that  the  same  objection,  under  the  law  of  limitation,  was 
pleaded  by  the  defendants  in  that  case,  but  was  overruled  by  the 
Judge,  for  the  reasons  given  in  the  present  judgment,  but  no 
mention  is  made  of  the  former  case  in  the  Judge's  printed  decision 
in  the  present  case.     The  decision  is  faulty  in  another  respect 

'  also.  When  the  Judge  had  determined,  that  the  suit  was  barred  by 
lapse  of  time,  he  should  not  have  recorded  any  opinion  on  the 

'  merits  of  the  claim. 

I  reverse  the  Judge's  decision,  and  remand  the  suit  for  retrial 

■  on  -the  merits. 
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7%«  22md  May  1852. 
Present:  A.  W.  Beobib^  Judge. 


{Special  appeal  from  the  decision  of  C.  R 
Tulloh,  Esq.,  Judge  of  MirzapoTe,  doled 
74Uh  January  1852. 

MussuHAT  BuTNA  KuoR^  fPUdnliff),  Appellant, 

versus 

MussuMAT  Bebsa  Kuor  and  Mussumat  Hunsa  Kuor^  (Defendanis), 

Respondents. 

See  pages  18  and  19  of  the  printed  decisions  for  the  month, 
in  which  the  particulars  of  this  case  wiU  be  found. 

A  special  appeal  is  admitted  to  try  ''  Ist^  whether  the  Judge 
has  conformed  to  the  provisions  of  Act  XII.  of  1843;  2nd, 
whether  he  has  not  contravened  established  judicial  usage, 
and  the  authoritative  instructions  of  the  Sudder  Court,  in  deciding 
the  case  on  grounds  different  from  those  to  be  found  in  the  plead- 
ings of  the  parties  to  the  suit.'' 

I  feel  myself  compelled  to  remand  this  case  for  retrial,  with 
advertence  to  the  points  specified  in  the  certificate  of  special 
appeal.  It  is  provided  by  Act  XII.  of  1843,  that  so  much  of  all 
decrees,  as  consists  of  the  points  to  be  decided,  the  decision  there- 
on, and  the  reasons  for  the  decision  shall  be  written  originally 
in  English ;  and  shall  be  translated  into  the  vernacular  language, 
and  the  translation  shall  be  incorporated  in  the  decree.  The  only 
part  of  the  Judge's  printed  decision,  in  the  present  case,  which 
is  translated  into  the  vernacular,  and  incorporated  in  the 
decree,  is  the  concluding  paragraph,  commencing, ''  the  defend- 
ants appealed,  &c.  &c.,"  and  this  extract  does  not  contain,  as 
is  required  by  law,  the  '^points  to  be  decided."  It  is  abo  mani- 
fest from  the  Judge's  decision,  that  his  judgment  is  vitiated 
by  the  error  noticed  in  the  second  part  of  the  certificate  of 
special  appeal.  The  issue  to  be  tried  between  the  parties, 
agreeably  to  their  pleadings,  was,  whether  the  appellant,  and  the 
respondents  as  the  representatives  of  their  respective  husbands, 
shared  the  produce  of  the  land,  and  whether  the  appellant  was, 
subsequently,  dispossessed  from  her  share,  by  the  respondents. 
This  is  the  statement  of  the  appellant,  while  on  the  other 
hand,  the  respondents  deny  that  she  ever  had  possession.  The 
Judge  in  trying  the  appeal,  without  recording  any  opinion  on 
the  matters  of  fact  as  pleaded  by  the  parties,  proceeds  to  dis- 
pose of  the  case,  on  a  point  of  Hindoo  law,  which  is  not  pleaded 
by  either  party,  viz.,  that  '^the  wife  of  a  missing  person  has  no 
right  to  claim  her  husband's  share  of  the  patrimony."    Evoi 
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•apposing  tbat  this  objection  liad  been  raised  by  the  respondents^ 
and  was  consequently  open  to  adjudication^  the  Judge  appears 
to  have  irregularly  decided  it^  without  calling  for  a  byeunutah 
from  the  Hindoo  law  ofScer^  as  he  ought  to  have,  done^  in  a 
matter  relating  to  the  law  of  inheritance.  I  further  notice, 
that  the  Judge  has  misstated  the  casein  referring  to  the  respon^ 
dent  Mussumat  Hunsa,  as  the  widow  of  Tkudoopui;  whereas,  she 
is  that  person's  mo/Aer.  A  further  irregularity  is  observable  in  the 
fact  of  the  copy  of  the  Judge's  decree,  filed  by  0ie  appellant, 
having  been  engrossed  on  a  stamp  of  two  rupees  value,  instead 
of  one  rupee  v^ue,  as  required  by  Article  2,  Schedule  B,  Be« 
gulation  X.  of  1829. 

I  annul  the  Judge's  decision,  and  remand  the  case  for  retrial, 
with  advertence  to  the  foregoing  observations. 


The  25/A  May  1852; 

W.  BSOBIS, 

Present i'^  S.  S.  Brown,  y Judges, 

Hakington, 


r  Special  appeal  from  the  decision  of  P.  C. 

Case  No.  147  of  1852. -|       Trench,  Esq.,  Offg.  Judge  of  Saharun- 

L     P^^s  *^^  16tt  December  1851. 

MoHUMED  HoosssiN,  (Defendant),  Appellant, 

versus 

MouzuH  Ali,  (Plaintiff J,  Respondent. 

Thi  decision  is  in  the  printed  volume  of  the  month. 

A  special  appeal  was  admitted  to  try,  whether  a  decree  for  rent 
against  a  party  as  a  non-proprietary  cultivator,  in  opposition  to 
the  proce^ling  of  Settlement  which  records  him  as  a  co-sharer, 
can  be  sustained,  and  whether  the  decision  of  the  lower  Courts 
are  not  defective  in  their  having  omitted  to  consider  a  material 
part  of  the  evidence. 

The  Court  are  precluded  from  entering  upon  the  first  point 
proposed  in  the  certificate,  by  reason  of  the  defective  investiga- 
tion which  the  case  has  received  in  the  Courts  below,  ^e 
suit  was  brought  for  the  recovery  of  an  arrear  of  rent,  and  the 
main  issue  arising  on  the  pleadings,  was  the  liability  of  the 
defendant  to  pay  rent  on  the  footing  of  a  common  assamee.  The 
plaintiff  who,  in  the  rejoinder,  had  admitted  the  fact  of  the  entry 
of  defendant's  name  as  co-sharer  in  the  Settlement  record,  but 
had  denied  the  value  of  such  entry  when  accompanied  with  ac- 
toal  possession   adduced  in  support  of  his  statement  in  the 
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plaint^  copy  of  an  order  of  the  Settlement  Office  of  the  9th  July. 
1835^  and  copy  of  a  summary  decree  obtained  in  the  following 
year.  The  defendant,  on  his  side,  filed  copy  of  the  Settlement 
proceeding  of  a  date  subsequent  to  the  Settlement  order,  and 
copy  of  the  mutation  of  registry  of  a  much  later  date,  on  the. 
occasion  of  the  entry  of  plaintiflPs  own  name,  in  both  of  which 
the  defendant's  name  had  been  recorded  as  a  co-sharer.  The 
Courts  in  their  decisions  have  only  adverted  to  the  plaintiff's 
proofs,  without  noticing  the  counter-evidence,  but  as  both  par- 
ties have  thrown  their  case  chiefly  on  the  Settlement  record, 
the  conflicting  character  of  the  evidence  drawn  from  it  by 
either  party  should  have  been  duly  weighed  along  with  the 
9ther  evidence,  and  the  force  of  the  plea  advanced  by  the  plaintiff 
in  the  rejoinder  should  have  been  also  determined  with  refer- 
ence to  the  Clauses  1,  2,  and  3,  Section  14,  Regulation  YII.  of 
1822.  The  decisions  are  annulled,  and  the  case  is  remanded  to 
the  Court  of  the  Moonsiff,  who  will  replace  it  on  his  file,  and 
proceed  to  its  re-trial  in  advertence  to  the  foregoing  remarks. 

The  25^  May  1852. 
Presewt: 


TA.  W.  BiGBiB,  T 

N*  <^  S.  S.  Bbown,  >  Judges. 

[_H.  B.  Habinoton,    J 


rSpecial    appeal  from  the    decision   of 

Case  No.  148  of  1852.  J      f  *T  ^^'^f^'  Prifp^  Sud- 

I      der  Ameen  of   Benares,  dated  20M 

L     December  1851, 
BnujJUN  ANu  OTHEKs,  (Defendants),  Appellants, 
versus 
HuNNooMAN  Bai,  fPlaintiffJ,  Respondent. 

Thb  plaintiff  sued  to  recover  a  debt  of  Rs.  147-0-1,  principal 
and  interest,  due  on  a  bond.  The  Moonsiff,  for  the  reasons  set 
forth  in  his  decision,  was  of  opinion  that  the  suit  was  vexatious 
and  groundless,  and  on  consideration  of  all  the  circumstances, 
and  particularly  of  the  wrong  sustained  by  the  defendants  in 
having  been  committed  to  custody  at  the  requisition  of  the 
plaintiff  in  default  of  security  for  their,  personal  appearance  in 
the  course  of  the  suit,  he  adjudged  damages  to  the  amount  of 
Bs.40  against  the  plaintiff  under  Section  40,  Begulation  XXIII. 
of  1814. 

On  appeal,  the  Principal  Sudder  Ameen  fully  concurred  in 
|he  view  taken  by  the  Moonsiff  of  the  character  of  the  suit,  but 
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he  overruled  the  order  for  damages:  He  was  of  opinion  that 
the  Moonsiff  was  in  error  in  awarding  damages  without  an 
application  from  the  defendants^  and  without  any  enquiry  into, 
the  amount  that  might  be  judged  suitable^  and  that  the  Con- 
struction No.  966^  which  was  issued  in  explanation  of  the  Sec- 
tion 40,  Regulation  XXIII.  of  1814,  clearly  pointed  to  the 
necessity  of  there  being  some  proof  of  the  sum  awarded  as 
damages  to  support  the  order. 

A  special  appeal  was  admitted  to  try,  whether  the  decision- 
of  the  Principal  Sudder  Ameen  in  reversal  of  the  order  for 
damages  passed  by  the  Moonsiff  under  Section  40,  Regulation 
XXIII.  of  1814  was  consistent  with  the  Construction  No.  966. 

The  Court  consider  that  the  Principal  Sudder  Ameen  has 
misapprehended  the  purport  of  the  Construction  in  his  applica^ 
tion  of  it  to  this  case.  The  Construction  merely  rules  that 
under  the  Section  above  quoted,  fines  for  vexatious  suits  cannot 
be  imposed  on  account  of  Government,  and  that,  if  damages 
are  awarded,  they  belong  to  the  party  declared  by  the  decree 
to  be  entitled  to  them.  The  Moonsiff,  therefore,  has  not  in. 
any  way  contravened  the  Construction  in  the  order  passed  by 
him.  The  measure  of  the  damages  is  what  the  Court  on  it^ 
own  judgment  considers  to  be  proper,  and  it  is  not  necessary 
that  the  party  who  has  been  harassed  by  an  unjust  suit  should 
move  the  Court  for  his  damages,  or  that  separate  proof  should 
be  taken  in  a  matter  which  the  Court,  in  the  exercise  of  a  just 
discretion,  is  competent  to  determine  suo  motu  '^  upon  a  consi- 
deration of  the  nature  of  the  case,  and  the  situation  and  cir-^ 
cumstances  in  life  of  the  offender,''  (Section  9,  Regulation  II, 
of  1803).  The  Court,  accordingly,  reverse  the  decision  of  the 
Principal  Sudder  Ameen,  and  uphold  that  of  the  Moonsiff  witl\ 
costs. 

■g>— 

The  25/A  May  1852. 

Preient:  S.  S.  Brown,  Judge. 

{Special  appeal  from  the  decision  of  R.  J. 
Tayler,  Esq.,  Judge  ofJuunpore,  dated 
Ibth  January  1852. 

Brij  Lall,  (Plaintiff)^  Appellant, 

versus 

Ajoodeea  Suksh  Singh,  (Defendant),  Respondent. 

The  decision  is  in  the  printed  volume  of  the  month. 

-    A  special  appeal  was  admitted  to  try,  whether  the  decision  was 

not  incomplete  and  at  variance  with  the  req[uirement  of  the  law^ 
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the  Judge  having  omitted  to  consider  and  determine  the  reasons 
urged  by  the  appellant  for  the  reversal  of  the  decision  of  the 
Court  below. 

The  decision  of  the  Judge  is  open  to  the  defect  noticed  in  the 
certificate.  The  Principal  Sudder  Ameen  was  of  opinion  that 
there  was  sufficient  proof  of  the  sum  of  Rs.  122-8  for  1256  Fuslee^ 
and  of  Bs.  144-4  for  1257  Fuslee,  or  a  total  of  Bs.  266-12 
having  been  paid  by  respondent  in  those  years  out  of  a  total 
rent  of  Rs.  303,  part  of  which  sum  had  been  paid  in  cash,  and 
part  by  assignment  of  rents  due  from  certain  a$samee9.  The  proof 
of  the  discharge  of  the  assigned  rents  was  drawn  by  the  Prin* 
cipal  Sudder  Ameen  from  the  evidence  of  the  oisamees  which  had 
been  taken  by  an  ameen,  who  had  been  deputed  to  the  spot  for  that 
purpose,  and  the  refutation  oftheplaintiflPs  statements  in  regard 
to  this  part  of  his  demand  which  had  thus  been  furnished,  was 
judged  by  the  Principal  Sudder  Ameen  to  a£ford  sufficient  ground 
for  discrediting  his  denial  of  the  payments  in  cash  pleaded  by 
the  defendant.  A  decree  was  then  given  for  the  bakmee  of  Rs. 
28-2-6. 

It  was  pleaded  in  appeal  against  this  judgment  that  the 
investigations  of  the  ameen  were  insufficient,  and  that  the  result 
arrived  at  by  the  ameen  and  adopted  by  the  Principal  Sudder 
Ameen,  was  at  variance  with  the  defendant's  own  statement  in 
his  answer  to  the  plaint,  both  in  regard  to  the  names  and  num- 
ber of  the  ameens,  and  the  sums  said  to  have  been  paid  .by 
them,  and  the  discrepancies  are  detailed  at  length  with  the  view 
of  showing  that  a  larger  sum  had  been  allowed  by  the  Principal 
Sudder  Ameen,  under  the  head  of  assigned  rents,  than  could 
be  found  in  the  allegations  in  defendant's  answer.  It  was  also 
urged  that  the  reason  given  by  the  Principal  Sudd^  Ameen  for 
crediting  defendant  with  the  alleged  payments  in  cash  was  mere 
inference  and  assumption,  and  that  it  was  unsupported  by  any 
direct  and  valid  proof  in  the  record,  and  that  at  the  least,  by 
the  defendant's  own  admission,  the  decree  should  hav6  tSeen  for 
Rs.  86-4  minus  interest,  instead  of  Rs.  28-2-6  with  interest. 

These  objections  have  not  been  noticed  by  the  Judge,  who 
affirmed  the  decision,  merely  observing  that  it  was  weU  support- 
ed by  all  the  facts  of  the  case.  It  appears,  however,  to  the 
Court  that  the  reasons  urged  in  appeal  have  not  received  the 
attention  and  distinct  adjudication  which  the  appellant  is 
entitled  to,  and  which  the  law  in  Section  1^  Act  XII.  of  1843 
imperatively  requires.  The  decision  is  accordingly  annulled, 
and  the  case  is  remanded,  in  order  that  the  Judge  may  replace 
it  <m  his  file^  and  proceed  to  retry  it  in  advertence  to  these 
remarks. 
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7^  25/A  May  1852. 

Preient: 


TA.  W.  Begbib,         *] 
nt:  A  S.  S.  Bbown,  >/tic^et. 

[_H.  B.  Harington^  J 


r  Special  appeal  from  the  decision  of  C.  R. 
Case  No.  120  ov  1862.  <      TuUoh,    Esq.,    Judge  of  JUiTZtqwre, 

I     dtted  Wh  My  1851. 

Baboo  Bhyropekshad^  (Defendant J,  Appellant, 

versus 

Rambuttun  and  oth£B8^  fPlaintijgfhJ,  Bi^pondents. 

Thb  report  of  tUs  case  will  be  found  at  pages  125  to  127  of 
the  printed  decisions  for  Zillah  Mirzapore^  for  the  past  year. 

A  special  appeal  was  admitted  to  determine^ ''  whetiier  the 
plaintiffs'  sm(  was  mdmissible  with  reference  to  Construction 
No.  1129.*' 

On  reference  to  the  record  of  this  case^  the  Court  find  the 
following  facts  therein  recorded.  In  the  year  1884^  Ramsookh 
and  Bhujjun  Lall  obtained  a  money  decree  against  Ramruttun 
and  Bamsidh,  of  which  the  deereeholders  took  out  execution 
without  effect^  and  the  case  was  struck  off  the  file  on  the  18th 
January  1886;  Bhyropershad^  (the  defendant  in  the  present  suit) 
having  obtained  a  decree  against  Joorawun  Lall  (the  represen- 
tatire  of  Pransookh  and  Bhujjun  Lall)  on  the  4th  February 
1847^  in  execution  thereof  attached  Pransookh  and  Bhujjun 
LaU^e  decree;  on  the  6th  May  1847^  the  plaintiffs^  Ramruttun 
and  others,  put  in  a  petition  to  the  Principal  Sudder  Ameen's 
Court  to  the  effect  that  they  had  satisfied  the  decree,  and  pro- 
duced a  receipt  from  Pransookh  and  Bhujjun  Lall  for  the 
amount.  On  the  aboye  date,  the  Principal  Sudder  Ameen  dis- 
allowed this  receipt.  From  this  decision  an  appeal  was  prefer- 
red to  the  Judge,  who,  on  the  6th  August  1847,  remanded  the 
case  for  further  enquiry.  On  the  17th  February  1848,  the  Prin- 
cipal Sudder  Ameen  again  rejected  the  receipt,  recording  his 
opinion  that  the  signatures  to  the  same  were  not  those  of  the 
original  deereeholders,  Pransookh  and  Bhujjun  Lall;  and  he, 
aorordingly,  overruled  the  objections  preferred  to  the  sale  of 
the  decree  by  Ramruttun,  &Ci,  and  directed  the  sale  to  proceed, 
which  was  effected  on  26th  June  1848;  Bhyropershad  himself 
pnrdiasing  the  decree.  The  appellant,  Bhyropershad,  then,  by 
▼irtue  of  his  purchase,  took  out  execution  of  the  decree  against 
Bamruttun  and  the  others,  who  again  objected,  on  the  plea 
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foi^erly  urged  by  them^  against  the  Bale  of  the  decree.  On 
the  8th  April  1850^  the  Principal  Sndder  Ameen  admitted  the 
validity  of  their  objection  and  struck  the  case  off  his  file.  From 
this  decision^  Bhjrropcrshad  appealed  to  the  Judge^  who,  on  the 
17th  May  1850,  very  properly  reversed  the  order  of  the  Prin- 
cipal Sudder  A  meen,  on  the  ground,  that  as  he  had,  by  his 
order  of  the  I7th  February  184^,  discrediled  the  receipt,  (from 
which  order  no  appeal  had  been  preferred)  he  was  not  at  liberty 
by  his  second  order,  of  the  8th  April  1850,  to  accredit  that 
document;  and  instructions  were  given  to  the  Principal  Sudder 
Ameen  ta  carry  out  execution  of  the  decree  in  favour  of  Bhyro- 
pershad.  The  Court  are  unable  to  discover  from  the  record, 
why  this  order  of  the  Judge  has  remained  in  abeyance,  but  the 
reason  would  seem  to  be  to  afford  the  holders  of  the  receipt  an 
-opportunity  of  institi^ting  the  present  suit,  to  set  aside  the 
summary  decision  of  the  Principal  Sudder  Ameen,  by  which  the 
receipt  had  been  declared  a  forgery.  The  Court  have  no  hesi- 
tation in  recording  their  opinion,  that  with  reference  to  the 
rule  laid  down  by  Construction  No.  1129,  no  such  action  can 
lie.  The  order  of  the  Principal  Sudder  Ameen  of  the  11th 
February  1848,  rejecting  the  receipt,  was  final  and  conclusive, 
and  cannot  constitute  a  new  caiuse  of  action.  The  decisions 
of  the  Judge  and  Principal  Sudder  Ameen  are  accordingly 
reversed,  and  the  suit  of  the  plaintiff  dismissed  with  cost8» 

The  Court  deem  it  their  duty  to  remark  that  the  narrative  of 
the  proceedings  as  found  in  the  Judge's  printed  decision  is 
deficient  in  perspicuity,  several  important  points  and  proceed- 
ings, the  particularization  of  which   was  absolutely  necessary 
to  render  the  case  intelligible,  have  been  omitted,  and,  furthe]^, 
on  comparing  the  Judge's  printed  decision  with  the  vemacolar 
translation,  it  appears,   that  only  the  last  paragraph  of  the 
judgment  has  been  translated  into  the  vernacular.     But  this 
is  not  sufficient.     The  statements   of  the  facts  of  the  case,  as 
found  by  the  Judge,  is  no  less  a  part  of  his  decision  than  the 
particulars  which  he  is  required  by  Act  XII.  of  1843  to  write 
originally  in  English,  and  to  sign  at  the  time  of  delivering  Us 
judgment,  and  although  the  law  does  not  require  that  the  pre^ 
liminary  matter  should  also  be  written  in  English,  yet  should 
the  Judge,  with  a  view  to  elucidate  his  judgment,  preface  the 
grounds  of  his  decision  with  an  abstract  narrative  .of  the  case, 
it  is  absolutely  necessary  that  an  accurate  translation  there- 
of should  be  prepared  and  incorporated  with  ,the  decree,  as 
without  it,  the  parties  concerned  are  not  in  a  position  to  consi- 
der the  judgment  in  all  its  bearings,  and  to  state  fuUy  in 
their  petitions  of  appeal  their  grounds  of  dissatisfaction. 
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The  mth  May  1852. 

A.  W.  Begbie, 
S.  Brown, 
B.  Haeington,  J 


Present:  <  S.  S.  Brown,  > Judges, 

u. 


Case  No.  219  OF  1851.^ 


"Special  appeal  from  the  decision  of  MotU* 
vee  Mohumed  Yoosuf  Hussun  Kltan^  Prin- 
cipal Sudder  Ameen  ofFuttehpore,  dated 

L     25/A  July  1851. 

Ramdutt  Misser,  (Defendant Ji  Appellant^ 

versus 
NuTHOo   Singh,  (Plaintiffjy  Respondent. 

Plaintiff  dued  to  set  aside  an  order  of  the  Deputy  Collector^ 
dated  19th  May  1848,  and  to  retain  in  his  possession  five  bee- 
^ahs  fourteen  biswahs  of  land,  without  payment  of  rent ;  and 
to  expunge  from  the  village  jummabundee  the  rental  of  the  said 
land,  amounting  to  Rs.  22-13;  also  to  recover  Rs.  25-11-9,  prin- 
cipal and  interest  of  a  summary  decree,  passed  by  the  Collec- 
tor. He  states,  that  in  the  village  of  Shadupore,  there  is  a 
Inigh,  occupying  nine  beegahs  five  biswahs  of  land,  the  property 
of  one  Nynsookh,  which  the  latter  mortgaged  to  him  in  May 
1838,  and  in  June  1838,  Sheo  Singh,  zemindar  of  the  vil- 
lage, executed  in  favour  of  plaintiff  a  deed  of  conditional  sale 
for  the  land  on  which  the  bayh  stands,  from  which  period 
plaintiff  has  held  possession;  at  the  last  settlement,  the  survey- 
ing Ameen  found  the  extent  of  land  to  be  eleven  beegahs  four 
biswahs;  and,  agreeablj^to  usage,  no  rent  was  recorded  against 
the  holding.  Subsequently,  Chundun  Lall  and  Gungapershad 
purchased  by  private  sale  half  of  the  village,  and  according 
to  the  established  custom,  made  no  demand  of  rent  from  plain- 
tiff. The  village  has  since  been  sold  at  public  auction,  and 
was  purchased  by  the  defendant,  who,  fixing  a  rent  of  Rs.  4 
per  beegah,  on  five  beegahs  fourteen  biswahs  of  the  said  land, 
made  application  to  the  Collector  to  record  the  sistme  in  the  v\l- 
Is^e  jummabundee,  which  was  done  on  the  19th  May  1848.  The 
defendant  then  instituted  a  summary  suit  for  the  rent  thus 
imposed  on  the  land,  and  got  a  decree  for  Rs.  24-9-9,  which 
plaintiff  paid;  but  deeming  the  order  of  the  Deputy  Collector 
improper,  inasmuch  as  the  land  in  question  is  entered  in  the 
village  record  as  unproductive,  and  has  never  been  brought  un- 
der cultivation,  and  pleading  that  the  case  was  beyond  the 
Deputy  Collector's  competence,  by  reason  of  the  cause  of  action 
liaving  arisen  more  than  a  year  previous  to  the  institution  of 

»  2 


Digitized  by 


Google 


204 

the  summary  suit^  be  now  sues  to  set  aside  that  decision^  and  to 
expunge  the  rent  of  this  land  from  the  rent  roll;  and  likewise 
to  recover  the  amount  of  the  summary  decree  obtained  by  de- 
fendant with  interest. 

In  reply,  the  defendant  states  that  he  lays  no  claim  to  the 
produce  of  the  bagh,  either  in  fruit  or  wood ;  he  confines  his 
demand  to  the  rent  of  the  land;  affirming  that  the  former  pro- 
prietors always  realized  such  rent,  or,  if  they  did  not,  this  was 
no  reason  why  defendant  should  not.  He  denies  that  the 
land  is  unproductiye ;  and  if  it  be  not  so,  its  erroneous  entry, 
as  such,  in  the  survey  paper,  cannot  make  it  so.  The  land 
yields  annually  both  khurreef  and  rubbee  products;  he  de- 
clares that  the  quality  of  the  land  has  been  wrongly  described  in 
the  village  survey  by  the  paintiff 's  contrivance,  he  having  for- 
merly been  zemindar  of  the  village ;  which  fraud  was  discovered 
by  defendant,  when  he  purchased  the  village,  and  brought 
to  the  notice  of  the  Collector,  who,  thereupon,  declared  the  land 
liable  to  pay  rent. 

The  Moonsiff  passed  adecree  in  favour  of  the  plaintiff  for  that 
part  of  his  claim  which  demanded  exemption  from  rent  for  this 
land;  and  dismissed  that  portion  which' sought  for  restitution 
of  the  sum  awarded  against  him  by  the  summary  decree.  The 
Hoonsiff's  decree  is  unnecessarily  long,  being  full  of  repetitions, 
but  it  is  to  the  following  effect :  it  is  admitted  by  defendant, 
that  no  rent  was  fixed  on  the  land,  on  which  the  bctgk  stands, 
at  the  time  of  the  Settlement ;  that  no  division  of  the  bagh  into 
distinct  portions,  appears  to  have  been  made  between  the  zemin- 
dars; and,  in  the  paper  of  partition,  the  plaintiff  is  recorded  as 
the  possessor  by  mortgage.  And  it  is  further  stated  in  that  do- 
cument that,  on  the  removal  of  the  trees,  the  possession  of  the 
land  will  revert  to  the  zemindars;  from  which  it  is  clear,  that 
so  long  as  the  trees  stand,  the  zemindars  have  no  claim;  and 
as  it  appears  from  the  papers  filed  in  this  case,  that  the  baghi^m 
statu  quo,  it  frilows,  that  the  defendant  has  no  just  claim  to  itnt 
at  present. 

In  appeal,  the  Principal  Sudder  Ameen  affirmed  the  Moon- 
Biff's  decision,  but  without  assigning  any  additional  reasons. 

A  special  appeal  was  admitted  to  try  the  following  points : 

"  1st.  Whether  the  Moonsiff  was  competent  to  entertain  thw 
suit,  seeing  it  involved  a  claim  to  hold  rent-free,  certain  lands 
which  had  been  included  in  the  YiUsige  jummabundee  by  the  Bere- 
nue  Authorities. 

'^  2nd.  Whether  the  plaintiff  ought  not  to  have  been  non- 
suited on  the  ground,  that  he  has  mixed  up  two  distinct  qnes- 
tions  or  claims  in  one  suit,  viz,,  the  right  to  hold  the  land 
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free  of  rent;  4iid  tlie  refund  of  the  rent  awarded  to  defendant  by 
a  summary  decree ;  no  regular  suit  to  set  aside  that  decree^ 
having  been  instituted  by  the  plaintiflf  as  required  by  law.'' 

After  a  full  consideration  of  the  subject  in  all  its  bearings, 
the  Court  are  of  opinion  that,  the  tenure  claimed  by  the  re- 
spondent is  not  what  is  usually  understood  by  the  term  lakkraj, 
as  defined  in  Section  2,  Regulation  XIV.  of  1825.     The  land 
to  which  it  refers  is  included  in  the  malgoozaree  area«     The 
exemption  from  the  payment  of  rent  under  the  village  settle- 
ment is  not  of  that  permanent  and  absolute  description  which 
is  necessary  to  bring  this  case  under  the  provisions  of  Section 
30,  Regulation  II.   of  1819.    The  matter  in  dispute  between 
the  parties  has  been  summarily  tried  by  the  Revenue  Authorities 
under  the  provisions  of  Section  20,  Regulation  VII.  of  1822,  and, 
as  appears  to  the  Court,  properly  so;   decisions  so  passed  are 
declared    open  to  revision,    in   a  regular  suit  in   the   Civil 
Courts,  and  with  reference  to  the  amount  at  issue  the  present 
fluit  was  correctly  instituted  in  the  Moonsiflfs  Court.    Taking 
this  view  of  the  subject,  the  Court  hold  that  the  question  mooted 
in  the  first  part  of  the  certificate  of  special  appeal,   must  be 
decided  in  the  affirmative,  and  the  competency  of  the  Moonsiff 
to  try  the  case  admitted.    In  regard  to  the  second  point  of  the 
certificate  the  Court  observe,  that  the  lower  Courts  have  dismissed, 
whether  justly  or  unjustly,  that  part  of  the  plaintiff's  claim 
which  seeks  to  set  aside  the  summary  decision  of  the   Revenue 
Authorities  for  rent,  on  account  of  a  particular  year,  and,  advert- 
ing to  the  circumstance  of  the  general  question  of  righi  having 
been  decided  by  the  lower  Courts  in  favour  of  the  respondent,  it 
appears    to    them,    by  no    means  clear,  under  the  peculiar 
circumstances  of  the  case,  that  any  irregularity  of  the  nature 
specified  in  the  certificate  of  special  appeal,  has,  really,  been 
committed  by  the  respondent.    It  was  out  of  his  power  to  insti- 
tute a  suit  for  the  reversal  of  the  summary  decree  for  rent,  so 
long  as  the  other  summary  order  of  the  Revenue  Authorities  de- 
claring the  land  liable  to  the  payment  of  rent,  remained  in  force, 
and  the  Court  are  not  prepared  to  say,  that  a  suit  to  set  aside 
the  latter  decision,  might  not  be  allowed  to  include  any  other 
claim  arising   out  of  it,   whether,   in  fact,  that  part  of  the 
plaint,  which  has  for  its  object  the  reversal  of  the  summary 
decree  for  reni,  may  not  be  regarded  as  another  form  of  demand 
for  wa$ildt,  which  had  been   realized  by  the  appellant,   with 
the  aid  of  the  summary  Court's  decree. 

Both  the  questions  mooted  in  the  certificate  of  special  appeal 
being  thus  disposed  of,  the  Court  are  pleased  to  dismiss  the 
present  appeal  with  costs. 
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The  25/A  May  1852. 

Pi-esent: 


{A,  W.  Beobib,       ] 
S.  S.  Brown,  >  Judges, 

H.  B.  Harinoton,  J 


r  Special  appeal  from  the  decmon  of  Doabi 

Cash  No.  87  or  I852J  J'^'^fP'^'^.'^fip^SudderAme^ 
\  of  Aztmffurh,  dated  28rrf  December 
I     1851. 

NuNKOO  Rai,  (Defendant),  Appellant, 

verms 

DuHLOo  Singh  and  others,  (Plaintiffs),  Respondents, 
A  SPECIAL  appeal  was  admitted  to  try,  "whether  in  refusing  to 
grant  the  further  time  applied  for  by  the  arbitrator,  mutually 
appointed  by  the  parties,  on  cause  shown,  without  assigning 
any  reason  for  disallowing  the  application,  and  notwithstanding 
that  no  objection  was  made  by  the  parties,  or  their  vakeels^  to 
the  extension  of  time  applied  for,  and  in  sending  for  the  papers, 
and  disposing  of  the  case  himself,  the  Principal  Sudder  Ameeu 
has  not  contravened  the  spirit  and  intention  of  the  arbitration 
laws,  which  were  framed  expressly  with  a  view  to  promote  the 
reference  of  disputes  to  arbitration,  and  acted  contrary  to  the 
practice  of  the  Courts  in  such  cases.'' 

The  decision  of  the  Principal  Sudder  Ameen  in  this  case,  on 
a  perusal  of  which  the  certificate  of  special  appeal  was  granted, 
merely  recites  the  fact  of  the  arbitrator  having  applied  for 
an  extension  of  the  time  allowed  him  for  making  his  awards 
and  of  his  application  having  been  refused,  without  specifying 
any  reason  for  the  refusal;  this  proceeding  appearing  to  be  at 
variance  with  the  spirit  of  Section  7,  Regulation  XXI.  of  1808, 
which  evidently  intended  that  when  good  and  sufficient  cause 
might  be  shown  for  the  non-completion  of  an  award  of  arbitra- 
tion within  the  limited  period,  the  Court  should  allow  a  fur- 
ther reasonable  time  for  the  delivery  of  the  same,  a  special  ap- 
peal was  admitted  to  try,  whether  the  Principal  Sudder  Ameen 
had  not  acted  contrary  to  that  intention  in  the  orders  passed 
by  him  in  the  case.  The  Court  having  now  had  an  opportunity 
of  referring  to  the  original  proceedings  of  the  lower  Courts, 
find  that  on  the  petition,  submitted  by  the  arbitrator,  in  which 
he  applied  to  be  allowed  a  further  period  of  fourteen  days  to 
enable  him  to  make  his  award,  the  Principal  Sudder  Ameen  dis- 
tinctly recorded  his  reasons  for  disallowing  the  application,  stat- 
ing that  the  case  was  a  very  short  and  simple  one,  which,  had 
it  remained  in  his  Court,  would  have  been  decided  lopg  since  | 
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that  it  was  entirely  owing  to  the  arbitrator  not  having  exerted 
himself  that  he  had  not  been  able  to  make  his  award  within  the 
term  fixed  in  the  perwannah  addressed  to  him^  and  as  he  did 
not  consider  it  proper,  therefore,  to  allow  him  the  further 
period  for  which  he  had  applied,  he  directed  that  the  papetis 
might  at  once  be  retomed  to  his  Court.  Had  these  reasons 
appeared  in  the  decision  of  the  Principal  Sudder  Ameen,  in 
which  they  should  have  been  embodied,  it  is  probable  that  the 
Court  would  not  have  judged  it  necessary  to  admit  a  special 
appeal  in  the  case,  and  as  no  doubt  can  exist  of  the  legal  com- 
petency of  the  Principal  Sudder  Ameen  to  send  for  the  papers, 
and  to  dispose  of  the  case  himself,  under  the  view,  which  it  now. 
appears  he  took  of  the  neglect  of  the  arbitrator  to  complete 
his  award  within  the  period  allowed  him,  the  Court  at  large  are 
of  opinion  that  no  interference  can  be  exercised  with  his  deci- 
sion on  the  ground  set  forth  in  the  certificate  of  special  appeal^ 
and  they  accordingly  dismiss  the  appeal  with  costs. 


7%€  25/A  May  1852. 

W.  Beobie,         "I 
iV«en/;-{  S.  S.  Brown,^  ^Judges. 

~    Harington,  J 


fA.  W. 
u\  S.  S.  ] 
LH.  B. 


Ca8eNo.140of18B2. 


'^  Special  appeal  from  the  decision  of  MotUvee 
Kurrecm-ooUah  Khan,  Principal  Sudder 
Ameen  of  Agra,  dated  Isi  December , 
1851. 

Ramdyal  and  others,  (Defendants),  Appellants, 

versus 

Chbda  Lall  and  another,  (Plaintijgs),  Respondents. 

A  (SPECIAL  appeal  was  admitted  to  try,  "whether  fruit  or  other- 
trees,  planted  on  land  belonging  to  a  Hindoo  Temple,  avowedly 
as  an  ornament  to  the  temple  and  as  a  meritorious  act,  do  not 
thereby  virtually  become  the  property  of  the  temple,  and  whe-. 
ther  a  suit  will  lie  on  the  part  of  the  heirs  of  the  party  by 
whom  the  trees  were  planted,  to  establish  proprietary  right  in^ 
and  to  recover  possession  of  the  same.'' 

On  referring  to  the  pleadings  of  the  parties  in  this  case, 
the  Court  find,  that  the  point,  for  the  determination  of  which 
the  certificate  of  special  appeal  was  granted,  was  not  raised- inr 
the  lower  Court,  in  which  the  defendants  rested  their  opposi^ 
tion  to  the  claim  upon  the  facts,  that  the  ancestor  of  the  plains 
tiffs  having  bestowed  the  trees  in  dispute  in  gift  upon  the  Hiu-* 
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doo  temple^  on  whose  lands  they  were  planted,  they  had  become 
**  malrirwuqf*  or  endowed  property,  and  that  neither  the  ancestor 
of  the  plaintiffs  nor  the  plaintiffs  themselves  had  since  fasd 
possession  of  them:  these  facts  were  denied  by  the  plaintiffs,  and 
haying  been  made  the  subject  of  investigation  in  the  lower 
Courts,  they  found  not  only  that  there  was  no  proof  of  any  en- 
dowment or  gift  of  the  trees  by  the  AQcestor  of  the  plaintiffs  to 
the  temple,  but  that  it  was  satisfactorily  established  that  he 
had  held  possession  of  them,  until  within  a  year  of  the  date  of 
the  institution  of  this  suit,  when  the  circumstances  occurred 
in  which  it  originated;  the  Court  being  required  to  assome  all 
the  facts  of  the  case  as  stated  in  the  decrees  of  the  Courts 
below,  cannot,  in  special  appeal,  enter  into  the  questKHi  of  the 
correctness  or  otherwise  of  their  finding  upon  those  faeta^  and 
as  the  plea  noticed  in  the  certificate  of  special  appeal  was  not 
ui^ed  in  the  lower  Court,  where  it  should  have  been  Inrought 
forward,  if  the  defendants  thought  that  it  would  avail  them, 
the  Court  at  large  are  of  opinion  that  they  are*  precluded  now 
from  adjudicating  upon  it,  and  that  consequently  nothing  is 
y^t  to  them  but  to  dismiss  the  appeal  with  costs. 

%    

The  25/&  May  1852. 

fA,  W.  Bbgbib, 
Pre9&iU:  <  S.  S.  Bbown,  ^^Judgei. 


r  A.  W.  Begbib,      T 
!:  -j  S.  S.  Brown,  L 

LH.  B.  Habinovon,J 


r  Special  appeal  from  the  deciskm  of  J.  P. 
Cass  No.  142  or  1852.^      Gubbins,  Esq.,  Judge  of  DehUe,  daki 
L     20/A  November  1851. 

Au  Shbre,  (Plaintiff),  Appellant, 

versus 

Ghazeb-ood-deen  and  others,  f Defendants),  Respondents. 

The  particulars  of  the  case  are  detailed  in  the  vtdaine  of 
printed  decisions  for  the  month. 

A  special  appeal  was  granted  to  consider;  ^'Ist,  whether  the 
Judge  has  not  tried  a  wrong  issue  in  this  case,  inasmueh  ss 
having  erroneously  set  forth  at  the  commencement  of  the 
grounds  of  his  decision  in  English,  recorded  agreeably  to  Act 
No.  XII.  of  1843,  that  the  suit  of  the  plaintiff  was  for  pcoses- 
sion  of  a  five  biswah  share  of  mousah  Juhowlee,  whereas  it  is 
simply  for  a  separation  and  division  to  the  extent  of  such  share, 
founded  upon  the  fact  of  possession  to  the  date  of  suit,  be 
proceeded  to  try  the  plaintiff's  title  to  a  fourth  share  of  the 
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€Bti&te,  which  could  only  be  deteradned  in  a  suit  brought  in  the 
-.,,..  ^       *r^..^         naual  manner  to  establish   proprietary 

•  Vide  Case  of  Sheikh  '"lx^-xji^  a  Z^*  • 

Mmmoo  and  othen,  nght,*  instead  of  confining  his  enquiry 

per§M9  to  the  fact  of  proprietary  possession^  of 

^^'"T^'?^*^T*'  ^^^  which  his  decision  takes  no  notice  what- 

thc  2nd  October  1850.  ^^^  although  the  right   determination 

of  the  plaintiff's  suit^  as  brought^  rested  altogether  upon  that 
point;  and  2ndly^  whether  the  Judge  has  not  put  an  erroneous 
construction  upon  the  record  of  rights^  prepared  at  the  time  of 
settlement,  in  declaring  it  not  to  have  fixed  an  equality  of  shares 
amongst  the  four  biswfdidars,  with  whom  the  settlement  was  con- 
cluded.'' 

The  error,  committed  by  the  Judge  in  his  decision  of  this 
cnae,  as  noticed  in  the  first  ground  of  the  certificate  of  special 
appcKsl,  appears  to  have  arisen  from  a  want  of  attention  on  his  part 
to  the  nature  of  the  plaintiff's  claim,  and  the  declared  object  of 
his  suit,  which  was  not  for  possession,  or  to  establish  proprietary 
right,  but  to  obtain  a  separation  on  the  ground  of  proprietary 
possession  already  held  to  the  extent  of  the  share,  sought  to  be 
divided  off  from  the  rest  of  the  estate;  this  being  denied  by  the 
opposite  party,  the  burthen  of  proof,  of  course,  rested  with  the 
plaintiff,  and  all  that  the  Judge  had  to  determine  was  the  fact 
of  such  possession,  on  proof  of  which  the  plaintiff  would  be  en- 
titled to  a  decree,  whereas  on  failure  of  such  proof,  his  suit,  as 
brought,  must  necessarily  be  dismissed.    This  point,  the  Court 
observe,  was  clearly  laid  down  in  their  decision  of  the  case  re- 
ferred to  in  the  margin  of  the  certificate  of  special  appeal,  and 
which  being  also  an  appeal  from  a  decision  of  the  same  Judge, 
should  have  governed  his  decision  of  the  present  case,  to  which, 
80  f ar  as  the  principal  features  of  the  two  oases  are  concerned, 
it  is  exactly  in  point.    In  that  case,  the  Court  held  that  '^  the 
decisions  of  the  lower  Court9  had  gone  beyond   the  single 
point,  which  should  have  been  determined  in  the  suit,  which  be- 
ing simply  for  a  division  of  land  alleged  to  be  in  the  plaintiff's 
possession,  the  fact  of  proprietary  possession  was  the  only  point 
to  be  enquired  into,  and  if  proved,  a  decree  would  necessarily 
follow ;  that  it  was  not  necessary  for  the  Courts  to  enter  upon 
the  question  of,  how  possession  had  been  acquired,  provided  the 
fact  were  found,  for  this  would  be  trying  a  title,   which  could 
only  be  determined  in  a  suit,  in  the  usual  form  for  possession 
and  establishment  of  proprietary  right;  that,  if  in  a  suit  for 
division  and  separation,  proprietary  possession  be  not  found,  the 
suit  would  fall  at  once  to  the  ground.    Thus  the  Judge  it  appear- 
ed was  himself  of  opinion  that  it  was  important  to  investigate 
the  circumstances  of  possession  in  the  fullest  manner,  but  in  the 
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subsequent  part  of  his  judgment,  this  point  had  been  lost  sight 
of  J  and  the  decision  turned  on  the  authenticity  of  the  documents 
and  the  questions  of  the  payment  of  the  purchase  money  and 
completion  of  the  sale.  That  the  appellant^s  objection  was  that 
these  questions  could  only  be  tried  in  a  suit  to  prove  the  purchase, 
in  which  the  sellers  might  also  be  impleaded,  and  it  was  obrions 
that  the  opinion  now  given  on  them  would  prejudice  their  inter- 
ests in  the  event  of  their  being  obliged  to  bring  a  suit  in  that 
form.  '^  The  decision  passed  by  the  Judge  in  the  suit,  now  be- 
fore the  Court  in  appeal,  being  obviously  open  to  similar  objec- 
tions to  those  above  stated,  the  Court  are  compelled  to  reverse 
it  and  to  remand  the  case  to  the  Judge's  file  for  revision,  and 
with  a  view  to  his  passing  a  fresh  decision  in  it  in  reference  to 
the  foregoing  observations. 

The  remand  of  the  case  to  the  Judge's  file  on  the  first  ground, 
noticed  in  the  certificate  of  special  appeal,  having  been  found 
necessary,  the  Court  refrain  from  giving  any  opinion  at  present 
upon  the  second  ground,  but  it  will  be  the  duty  of  the  Judge 
to  consider  it  when  the  case  again  comes  on  before  him  for  de- 
cision, as  well  as  carefully  to  conform  to  the  rules  down  in  Uie 
Court's  Circular  Order  of  the  5th  March  last. 


The  26/A  May  1852. 


Present 


{A.  W.  Bbgbib,        *] 
S.  S.  Brown,  >  Judges. 

H.  B.  Harington,  J 


r  Special    appeal   from  the  decision   of 
Case  No.  64  or  1852.     4  G.  F.   Harvey,  E^q.,  Judge  of  Cam- 

[^pore,  dated  25/A  August  1851. 

Rama  Singh   and  Gobind  Singh,  (Plaintiffs),  Appellants, 

versus 

KusTOOREB  SiN<^H  AND  MuNNEB  Lall,  (Defendants),  Respondents. 

For  the  Judge's  decision  in  the  original  suit,  see  pages  230  to 
233  of  the  printed  decisions  for  the  past  year,  for  the  Zillah  of 
Cawnpore. 

A  special  appeal  was  admitted  to  try, ''  whether  the  Judge  has 
acted  in  conformity  with  judicial  usage  in  dismissing  the  plain- 
tiffs' suit  on  grounds  not  urged  by  the  opposite  party,"  to  which 
an  amendment  was  made  by  the  Court  at  large  by  the  addition 
of  the  words  "  on  the  appeal  of  the  plaintiffs," 

The  Court  are  of  opinion  that  the  Zillah  Judge  was  not  justi^ 
fied  under  the  circumstances  of  the  case  (as  stated  by  him  and 
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as  apparent  on  the  record)  in  dismissing  the  plaintiflfs' suit  under 
the  law  of  limitation.  The  plaintiffs  having  been  nonsuited  by 
the  Principal  Sudder  Ameen  on  certain  points  of  irregularity^ 
appealed  from  that  order.  The  plea  of  the  suit  being  barred  by 
the  law  of  limitation  was  not  urged  by  the  defendants  in  the 
Court  of  first  instance^  nor  was  this  objection  (though  the  contrary 
is  erroneously  stated  by  the  Judge)  brought  before  him  in 
appeal.  Indeed  it  stands  to  reason  that  it  could  not  be  thus 
pleaded  in  the  Judge's  Court  as  the  defendants  filed  no  answer; 
and  the  case  was  disposed  of  simply  on  the  plamtiffV  appeal ; 
who  of  course  would  not  argue  against  the  admissibility  of  their 
own  suit.  It  is  a  maxim  in  law^  both  Civil  and  Criminal,  that  no 
party  shall^  in  consequence  of  his  own  appeal,  be  placed  by  the 
Appellate  Courts  in  a  worse  position  than  he  occupied  at  the 
time  he  preferred  his  appeal ;  yet  such  is  the  effect  of  the 
Judge's  decision  in  the  present  case ;  the  appellants  appeared 
in  his  Court  as  nonsuited  plaintitis^  with  liberty  to  renew 
their  suit;  but,  instead  of  benefiting  by  their  appeal,  the  door 
of  the  Court  has,  by  the  Judge's  decision^  been  closed  against 
them  altogether.  The  proceeding  of  the  Judge  is  also  opposed 
to  the  rale  of  judicial  practice,  which  prescribes  that  in  appeal 
from  an  order  of  nonsuit,  the  Appellate  Court  should  decide 
upon  the  propriety  of  such  order,  before  proceeding  further 
with  the  case,  and  according  to  the  view  he  may  take  of  that 
order  he  must  either  affirm  it,  and  dismiss  the  appeal,  or  reverse  it, 
and  remand  the  suit  for  trial  on  its  merits  by  the  Court  of  first 
instance. 

The  decision  of  the  Jud^e  is  reversed,  and  the  case  remanded 
to  him  with  instructions  to  confipe  himself  to  the  consideration 
of  the  propriety  or  otherwise  of  the  Principal  Sudder  Ameen's 
order  of  nonsuit,  with  reference  to  the  foregoing  remarks. 


TheZlstMay  1852. 
Present :  H.  B.  Harington,  Judge. 

{Special  appeal  from  the  decision  of  C. 
W.  Kirdoch,  Esq.,  Judge  of  BundeU 
kuud,  dated  12/A  January  1852. 

KooNWUR  DooRGAH  SiNGH,  (Defendant),  Appellant, 
versus 
Shbikh  Chebtur  and  otuers,   (Plaintiffs),  Respondents. 
The  partiQulars  of  this  case  arc  given  in  the  volume  of  print- 
ed decisions  for  the  month. 
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A  special  appeal  was  granted  to  try^  '^whether  the  decision 
of  the  Judge  is  not  defective  in  reference  to  the  prorisicms  and 
requirements  of  Act  No.  XII.  of  1843^  inasmuch  as  it  specifies 
none  of  the  grounds  urged  in  appeal  against  the  decision  of  the 
Court  of  first  instance,  and  contains  no  explanation  of  the 
Judge's  reasons  for  overruling  the  same." 

The  Court  observe,  that  in  dismissing  the  appeal  preferred  to 
his  Court  from  the  decision  of  the  Court  of  first  instance,  the 
Judge  contented  himself  with  making  the  following  brief  and 
general  remark :  "  After  attentively  perusing  the  papers  of  this 
case,  I  concur  in  the  justness  of  the  Principal  Sudder  Ameen's 
decision,  and  as  the  appeal  advances  nothing,  which  would  seem 
to  call  for  particular  notice  on  the  part  of  the  Court,  I  afiSrm 
the  order  of  the  lower  Court  and  reject  the  appeal.''  It  has, 
however,  been  ruled  by  a  recent  decision  of  this  Court,  as  well 
as  by  several  decisions  of  the  Court  of  Sudder  Dewanny  Adaw- 
lut  at  Calcutta,  that  this  summary  mode  of  dismissing  a  regu- 
lar appeal  ia  not  sufficient,  or  a  fulfilment  of  tile  requirements 
of  Act  No.  XII.  of  1843,  which  expressly  enacts  that  "  so  much 
of  all  decisions  as  consists  of  the  points  to  be  decided,  the  de- 
cision thereon,  and  the  reasons  of  the  decision^  shall  be  written 
by  the  Judge  in  English."  In  the  present  case,  niunerous 
grounds  of  appeal  were  urged  against  the  decision  of  the  low- 
er Court,  and  amongst  the  others,  so  summarily  disposed  of  by 
the  Judge,  the  appellant  expressly  pleaded  that  if  the  agree- 
ment, on  which  the  claim  of  the  plaintiffs  was  founded,  was  to 
be  held  as  binding  Upon  him,  it  should  be  literally  and  strictly 
and  not  partially  enforped;  that  one  of  its  conditions  was,  that 
if  after  the  time  of  Settlement,  any  party  should  appear  and 
claim  a  share  in  the  estate  by  right  of  inheritance,  the  claim 
should  be  referred  to  a  punehayet,  by  which  the  amount  of  the 
share  to  which  the  claimant  might  be  entitled,  should  be  de- 
termined, which  condition  had  not  been  complied  vrith,  and 
that  the  decision  of  the  lower  Court,  in  which  the  plea  was  also 
advanced,  was  at  variance  with  it.  The  Court  are  of  opinion, 
that  it  was  the  duty  of  the  Judge  more  particularly  to  have 
tried  and  adjudicated  this  plea,  of  which,  as  well  as  of  the  va- 
rious other  grounds  of  appeal. pleaded  before  him,  his  judgment 
makes  no  mention  whatever,  and  they  are  compelled  therefore 
to  reverse  his  decision,  and  to  remand  the  case  to  his  file  for 
revision  and  adjudication  afresh  in  reference  to  the  foregoing 
observations  and  the  rules  recently  promulgated  in  their  Cir- 
cular Letter  of  the  5th  March  last,  to  which  it  will  be  the  duty 
of  the  Judge  carefully  to  conform  in  any  new  decision,  which 
he  may  pass  in  the  case. 
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7Aa  31jr/  May  1852. 

{A.  W.  Begbib,         T 
S.  S.  Brown,  ^Judges. 

H.  B.  Harington,  J 


CSpectal    appeal  from    the  decision  oj 

n       XT     100         toco  I      Monlvee  Mokumed    Hoossein   Khan, 
Case  No.  188  of  1852.^      ^^^  ^^^^    ^^^    ^j.  j^^^ 

[_    poorie,  dated  ISth  December  1851. 

Bholanath,  flHaintiff'J,  Appellant, 

versus 

KoosAL  Singh,  f  Defendant  J,  Respondent. 

Thb  plaintiff,  who  is  a  working  jeweller  by  trade,  brought 
this  action  against  the  defendant  to  recover  the  sum  of  Bs« 
117-5,  the  price  of  making  up  certain  jewels  for  him. 

The  defendant  denied  the  claim  in  toto,  declaring  that  he 
had  never  employed  the  plaintiff  to  make  up  any  jewels  for 
him,  and  that  the  suit  was  wholly  false,  and  had  been  got  up 
to  defraud  him  of  a  large  sum  of  money,  owing  to  him  by  the 
plaintiff  on  a  bond  executed  some  years  previously. 

The  Moousiff,  after  a  full  investigation  and  examination  of 
the  proofs  exhibited  by  the  parties,  considering  the  plaintiff 
to  have  succeeded  in  establishing  his  claim,  as  brought^ 
passed  a  decree  in  his  favour  for  the  amount  of  it. 

From  this  decision  the  defendant  appealed,  and  the  case  was 
referred  for  trial  to  the  Principal  Sudder  Ameen ;  both  parties 
having  attended  his  Court  by  vakeel,  agreed  to  refer  the  matter 
in  dispute  between  them  to  arbitration,  to  which  effect  the 
usual  arbitration  bond  was  taken,  and  the  papers  were  made 
over  to  the  arbitrator  nominated  therein,  with  instructions  to 
make  his  award  within  the  time  fixed.  Instead,  however,  of 
confining  himself  to  the  matter  at  issue  before  the  Court  in 
this  case,  the  arbitrator  went  into  the  question  of  the  execution 
of  the  bond,  which  he  declared  to  be  genuine,  and  that  a 
balance  w&s  still  due  upon  it  by  the  plaintiff  to  the  defendant ; 
he  also  found  that  the  plaintiff  had  been  employed  by  the  de- 
fendant to  make  up  some  jewels  for  him,  the  price  of  which 
work  was  still  owing,  but  as  after  deducting  the  sum  due  upon 
this  account,  and  ilie  amount  of  two  intermediate  payments 
upon  the  bond  in  account,  there  was  still  a  balance  of  Rs.  155 
due   to  the  defendant  on  the  bond^  he  gave  it  as  his  qpinion 
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that  the  claim  of  the  plaintiff  should  be  dismissed^  and  made  his 
award  accordingly;  this  award  was  accepted  by  the  Principal 
Sudder  Ameen^  and  formed  the  ground  of  his  reversal  of  the 
Moonsiff's  decision. 

A  special  appeal  was  admitted  to  try^  whether  the  decision 
of  the  Principal  Sudder  Amecn  is  not  contrary  to  law,  inasmuch 
as  it  is  based  upon,  and  carries  out  an  award  of  arbitration,  in 
which  the  arbitrator  has  gone  beyond  the  point  referred  to  him 
for  decision. 

The  Court  are  unanimous  in  opinion  that  the  decision 
of  the  Principal  Sudder  Ameen  is  open  to  the  objection  mentioned 
in  the  certificate  of  special  appeal,  and  that  neither  it,  nor  the 
award  of  arbitration,  on  which  it  is  founded,  can  be  maintained. 
From  the  pleadings  of  the  parties  it  is  clear  that  they  joined  issue 
upon  the  single  fact  as  to  whether  the  plaintiff  had,  or  had  not 
executed  for  the  defendant  the  work,  the  price  of  which  forms  the 
subject  matter  of  the  suit;  that  was  the  only  issue  referred  to  the 
arbitrator  for  decision,  and  he  should  have  confined  himself  to 
arbitrating  upon  it.  The  decision  passed  by  the  court,  under  date 
the  4th  June  1849,  in  the  case  of  Chowdhree  Hubeeb-ooUah,  versus 
Sahoo  Dowlut  Ram  and  another,  printed  at  page  145  of  the  re- 
ports for  that  year,  lays  down  very  distinctly  the  principle  to 
be  observed  in  cases  of  this  nature,  and  declares  that  from 
the  whole  tenor  of  Regulation  XXI.  of  1803,  and  particularly 
iVom  the  words  marginally  quoted  from  the  6th  Section,  the 
legislation  clearly  contemplated  that,  in  any  case  submitted  to 
arbitration,  no  other  matter  but  that  at  issue  before  the  Courts 
should  become  the  subject  of  arbitration  or  award,  and  there  are 
many  other  precedents  to  the  same  effect,  but  this  principle  has 
manifestly  been  contravened  in  the  case  under  trial.  Had  the  defen- 
dant admitted  the  debt  to  the  plaintiff  on  account  oi  the  jewels, 
or  merely  disputed  its  amount,  and  pleaded  as  a  set  off  the  snm 
owing  to  him  by  the  plaintiff  on  the  bond,  the  case  might  have 
been  different;  but  such  was  not  the  ground  of  his  opposition  to 
the  plaintiffs'  claim  or  the  issue  raised  by  him  in  his  defence,  and 
when  the  Principal  Sudder  Ameen  found  theai'bitrator  had  gone 
beyond  the  matter  referred  to  him  for  arbitration,  and  made 
his  award  in  respect  to  other  matters  than  the  one  at  issue  be- 
fore the  Court,  instead  of  confining  himself  to  the  latter^  and 
leaving  the  defendant  to  pursue  any  claim  that  he  might  have 
against  the  plaintiff  upon  the  bond  in  the  usual  mode^he  should 
have  set  aside  that  award  as  illegal,  and  have  either  returned  the 
papers  to  the  arbitrator  and  instructed  him  to  amend  his  award 
and  to  confine  his  arbitration  of  the  case  to  the  matter  referred 
for  his  decision,  or  have  proceeded  to  try  the  case  himself  on 
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its  merits^  and  to  pass  such  order  in  it  as  he  might  consider  just 
and  proper  and  conformable  to  law.  The  Court  therefore  revei^ 
the  decision  of  the  Principal  Sudder  Ameen,  and  the  award  of  arbi- 
tration, on  which  it  is  founded,  and  remand  the  case  to  his  file 
for  revision,  and  in  order  that  he  may  now  dispose  of  it  in  the 
manner  above  pointed  out. 


The  Z\8t  May  1852. 

fA.  W.  Bkobie,     T 
Present  :<  S.  S.  Brown,         > Judges, 
[_  H.  B.  Ha&inoton  J 


Case  No.  160  ov  1852. 


'^  Special  Appeal  from  the  decision  of  Moul- 
vee  Mohumed  Qasim  Khan,  Principal 
Sudder  Ameen  of  Banda,  dated  12/A 
December  1851. 

MuDAB  BuRSH,  (Plaintiffjf  AppeUant, 

versus 

tloossBiN  BuKSH  AND  oiii^^H,{D^endants J,  Respondents. 

TfiE  action  was  brought  for  possession  of  a  third  shai^  of  a  hbuse 
lind  fortJeiftain  articles  of  personal  property  specified  in  the  plaint 
by  virtue  df  right  of  inheritance.  Whilst  the  suit  was  pending, 
defendants  notified  to  the  Court  that  both  parties  in  the  inte- 
rim had  referred  their  controversies  at  large  to  private  aifbitration, 
and  that  an  award  had  been  given  accordingly^  The  plaintiff 
on  being  questioned  admitted  that  the  arbitrators  had  determin- 
ed the  question  of  right,  but  he  denied  that  there  had  been  any 
complete  award  on  the  several  matters  embraced  in  his  claim. 
The  Moonsiff,  after  accepting  the  fact  of  the  award  as  regarded 
the  right,  proceeded,  thereupon,  to  adjudicate  the  remainder  of 
the  claim,  founding  his  decision  chiefly  on  the  statements  of  the 
arbitrators  themselves,  whose  opinion  of  the  equity  of  the  case 
he  incorporated  in  the  form  of  a  judicial  finding  in  the  decree. 

The  decree  having  thus  assumed  the  character  of  a  mutual 
adjustment,  not  only  included  other  subjects  besides  the 
matter  in  litigation,  but  undertook  to  provide  for  the  interests 
of  the  defendants  also. 

The  Principal  Sudder  Ameen  in  appeal  commented  in  detail 
on  the  faults  and  judicial  irregularities  of  the  decree.  He 
farther  observed  that  the  Moonsiff  was  in  error  in  having  decreed 
against  the  defendants  for  certain  articles  ofproperty,  which  were 
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shown  by  the  evidence  to  have  been  placed  by  consent  in  deposit 
with  a  third  party  pending  the  snit.  The  articles  in  qnestkm 
having  passed  oat  of  the  defendants'  actual  possession^  ^e  Prin- 
cipal Sudder  Ameen  was  of  opinion  that  the  defendants  were 
not  liable  to  a  decree  for  this  portion  of  the  claim.  An  order 
was  then  recorded  without  any  further  investigation  for  the 
dismissal  of  the  entire  suit^  in  reversal  of  the  decision  of  the 
Moonsiff.  A  special  appeal  was  admitted  to  try^  whether  the 
Principal  Sudder  Amee^  had  not  contravened  the  established  prac- 
tice of  the  Courts  by  reversing  the  decision  of  the  Moonsiff,  and 
dismissing  the  suit  without  trying  the  claim  on  its  merits  in 
his  own  Court,  or  without  affording  the  lower  Court  an  opportu- 
nity of  rectifying  the  error  in  Ihe  decision  animadverted  upon 
by  him,  by  means  of  a  remand. 

The  Court  consider  the  decision  of  the  Principal  Sudder  Ameen 
to  be  defective  for  the  reason  stated  in  the  certificate.  The 
irregularities  in  the  decision  of  the  Court  below  could  not  exempt 
the  Appellate  Court  from  the  duty  of  trying  the  case  on  the  merits 
as  brought  before  it,  or  of  remanding  it  for  retrial,  in  the  event 
of  the  latter  course  appearing  preferable.  The  claim  under  the 
circumstances  cannot  be  said  to  have  been  adjudicated  at  all  by 
the  Appellate  Court,  and  the  decision  is  therefore  annulled,  and 
the  case  is  remanded  to  the  Principal  Sadder  Ameen,  who  will 
proceed  to  dispose  of  it  according  to  the  established  rules  for  the 
hearing  and  trial  of  suits.  The  remand  will  afford  the  Principal 
Sudder  Ameen  an  opportunity  of  reconsidering  the  grounds  of 
his  opinion  in  regard  to  the  exemption  of  the  defendants  from 
the  portion  of  the  claim,  which  have  been  noticed  above. 
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The  318/  Kay  1852. 


Present . 


TA.  W.  Begbie,  ^ 

-<  S.  S.  Brown,  >Judges. 

.(^H,  B.  Harington,    J 


{Special  appeal  from  the  decision  of  J.  P. 
Guddins,  Esq.,  Jvdge  of  Dehlie,  dated 
Slst  December  1851. 

Nanuck  Mull^  (PlaintiJfJ,  Appellant, 

f  versus 

WfzBER  BuKSH  AND  OTHERS^  (Defendants),  Respondents. 

The  decision  is  in  the  printed  volume  of  the  month. 

The  defendants  covenanted  by  written  agreement  in  the  form 
of  a  bond  to  pay  to  plaintiff  the  sum  of  Rs.  460,  immediately  on 
the  realization  of  a  judgment  debt,  due  from  a  third  party;  on 
tbeir  failure  to  fulfil  their  engagement  plaintiff  brought  his 
action  for  the  recovery  of  the  amount  with  interest,  calculated 
from  the  date  on  which  the  proceeds  of  the  execution  of  the 
decree  were  paid  over  to  defendants.  The  claim  was  decreed  by 
the  Sudder  Ameen  in  full,  but  in  appeal  the  Judge  disallowed 
the  interest,  considering  that  this  part  of  the  claim  could  not 
be  sustained  consistency  with  the  provisions  of  Section  1,  Act 
XXXn.  of  1889. 

A  special  appeal  was  admitted  to  determine,  whether  the 
Judge  was  correct  in  holding  that  the  claim  to  interest  was  bar- 
red by  the  Act. 

The  Court  are  of  opinion  that  the  provisions  of  the  Act  are 
not  applicable  to  the  case.  The  purport  and  intent  of  this  enact- 
ment have  been  already  fully  explained  in  their  judgment  of 
the  15th  September  last.  No.  117,  where  it  was  observed  that  ^'it 
is  specially  provided  by  the  Act  in  question  that  interest  shall 
he  payable  in  all  cases  in  which  it  is  now  payable  by  law,  and 
that  the  Act  was  not  intended  to  take  away  the  right  to 
interest  in  cases  in  which  it  was  customary  to  demand  it,  but 
to  define  the  mode  in  which  interest  should  be  calculated  in 
particular  cases  not  heretofore  provided/' 

It  was  further  observed  that  the  Act,  it  was  believed  by  the 
Court, ''was  intended  mainly  to  provide  for  payment  of  interest 
on  shop  bills,  and  debts  of  that  description  on  which  interest  was 
not  demandable  in  the  absence  of  a  specific  agreement/'  Under 
this  exposition;  it  is  obvious  that  the  Act  will  not  come  into 
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operation  in  the  present  case^  in  wMch  the  interest  claimed  has 
accmed  from  the  period  when  the  debt  became  demandaUe 
under  the  stipulations  of  the  bond. 

The  Court  accordingly  overrule  the  finding  of  the  Court  below 
on  this  pointy  and  decree  the  interest  claimed^  or  B8.460^  with 
interest^  on  the  consolidated  sum  of  principal  and  interest  to  the 
date  of  realisation. 
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The  7th  June  1852. 
Present: 


TA,  W.  Bjsgbib,      1 
U<  S.  S.  Brown^  yJtidges^ 

lH.  B.  Habington^J 


f  Special  appeal  from  the  decision  of  C. 
Case  No.  170  of  1852.  •{      C.  Jackson,  Esq.,  Judge  of  Meerut, 

I     dated  29th  July  1851. 
Gk>BiND  Bam,  (Plaintiff),  Appellant, 

versus 
MussuHAT  Danoo,  (Defendant),  Respondent. 

This  case  is  fully  reported  in  the  Volume  of  printed  decisions 
for  the  month. 

A  special  appeal  was  allowed  to  try,  1st,  '^  whether  the  rea- 
sons assigned  by  the  Judge  for  admitting  an  appeal  from  the 
decision  of  the  Moonsiff,  which  was  in  favour  of  the  plaintiff, 
nearly  foxur  years  after  the  date  of  that  decision,  are  not  bad  in 
law,  and  his  admission  of  the  appeal,  after  the  lapse  of  so  long 
an  interval,  consequently  illegal,  particularly  in  reference  to 
the  reversal  by  this  Court  of  his,  order  of  the  1st  October  1850, 
in  which,  on  the  summary  application  of  the  defendant,  he 
excused  the  default,  of  which  she  had  been  guilty  in  not  having 
preferred  a  regular  appeal  from  the  decision  of  the  Moonsiff 
within  the  prescribed  period,  and  granti^  her  permission  to  file 
such  appeal  on  i^tamp  paper  of  ^the  full  value,'^  and  2ndly, 
''  whether  the  suit  having  been  decided  ex-parte  in  the  Court  of 
first  instance  in  favour  of  the  plaintiff,  the  Judge  has  not  con- 
travened the  Circular  Orders  of  the  16th  April  1841,  in 
reversing  that  decision  on  the  merits,  and  dismissing  the 
claim  of  the  plaintiff  on  the  appeal  of  the  defendant." 

The  Court  observe,  that  the  date  of  the  lower  Court's  decision, 
from  which  the  appeal  to  the  Judge's  Court  was  preferred,  is 
erroneously  stated  in  the  heading  of  the  English  judgment, 
recorded  by  that  Officer  under  the  provisions  of  Act  No.  XII.  of 
1843,  as  the  4th  June  1850,  instead  of  the  4th  June  1847,  which 
was  the  correct  date,  as  is  apparent  from  the  body  of  the  judg-- 
ment.  From  the  decision  of  the  Moonsiff  no  appeal,  as  autho-' 
rized  by  law,  was  preferred  until  the  15th  January  1851,  up- 
wards of  three  and  a  half  years  after  the  date  of  it.  Interme-' 
diately,  however,  on  the  25th  July  1850,  though  more  than 
three  years  had  then  elapsed  from  the  date  of  the  Moonsiff's  de- 
cree, the  defendant,  Mussumat  Danoo,  presented  a  petition  to  the 
Judge  on  an  eight-anna  stamp  paper,  in  which  she  complained 
of  this  decisioii  and  of  three  other  decisions,  which  had  been 
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passed  against  her  by  the  same  Moonsiff  on  di£ferent  dates^  and 
prayed  for  leave  to  appeal  from  them^  and  the  Judge^  withoat 
adverting  to  the  irregular  nature  of  this  application,  not  only 
as  regards  its  object,  but  as  having  reference  to  four  distinct 
cases,  and  without  hearing  what  the  opposite  party  might  have 
to  say,  passed  an  order  on  the  ^st  October  1850,  giving  the 
petitioner  a  general  permission  to  file  a  regular  appeal  in  each 
of  the  four  suits,  referred  to  in  her  petition.  In  appeal,  this 
order  was  reversed  by  the  Court,  under  date  the  26th  April 
1851,  as  illegal  and  irregular. 

On  the  15th  January  1851,  when  three  and  a  half  months 
had  elapsed  from  the  date  of  the  order  passed  by  the  Judge 
oa  Mussumat  Banoo^s  petition,  granting  her  request  as  regards 
all  the  four  cases  alluded  to  in  it,  she  filed  her  regular  appeal 
in  this  suit  on  stamp  paper  of  the  full  value  from  the  Moonsifi's 
decision  of  the  4th  June  1847,  but  although  Ae  ent^ed  at 
considerable  length  into  the  grounds  of  her  objections  to  that 
decision,  and  moved  the  Judge  to  reverse  it,  she  failed  to 
show  any  cause  whatever  for  the  delay,  which  had  taken  place 
on  her  part  in  preferring  her  appeal,  nor  did  she  make  any 
allusion  to  the  order  of  the  Judge  of  the  Ist  October  1850, 
as  her  authority  fbr  lodging  her  appeal  after  the  lapse  of  so 
long  an  interval;  o£  this  defect,  or  omission,  on  the  part  of  the 
appellant,  the  Judge,  in  his  order  of  the  23rd  April  1851,  direct- 
ing the  appeal  to.  be  brought  upon  the  file,  took  no  notice,  the 
reasons  assigned  by  him  for  the  admission  of  the  appeal,  not- 
withstanding the  lapse  of  time,  having  reference  solely  to  defects 
in  the  proceedings  of  the  lower  Court,  and  not  to  the  de£ault 
of  the  appellant  in  Imnging  forward  her  appeal,  to  which  he 
was  required  in  the  first  instance  to  direct  his  attention.  The 
Court  observe  that  the  defects,  noticed  by  the  Judge  in  tiie 
proceedings  of  the  lower  Court,  might  possibly  eventually  have 
furnished  a  valid  ground  for  the  reversial  of  that  Courts  judg- 
ment and  for  the  remand  of  the  suit,  in  order  to  their  correct 
tion ;  but  whether  the  Judge  has  taken  a  correct  view  of  those 
defects,  or  otherwise,  he  was  precluded  from  entering  into  the 
consideration  of  them,  until  the  appeal  was  shown  to  be  legally 
admissible  by  good  and  sufficient  cause  being  pleaded  and 
established  to  tile  satisfaction  of  the  Court  for  the  delay  that 
had  taken  place  in  its  preferment;  but  in  this  very  important 
arnd  essential  condition  the  appeal  of  the  appdilftnt  and  the 
proceedings  of  the  Judge's  Court  are  alike  deficient.  The 
Court  furtilier  remark  that  the  result  wouldhave  been  the  same, 
tiiough  the  order,  passed  by  the  Judge  on  the  miscellaneous 
petition  presented  to  his  Court  by  the  defendant^  had  continued 
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in  foroe^  since  that  application  being  altogether  irregular, 
any  order  passed  upon  it,  granting  its  prayer^  must  have  been 
looked  npon  as  extra-jndicial;  but  the  order  of  the  Judge  hay- 
ing been  set  aside  by  this  Court  as  illegal^  makes  the  case  the 
stronger  against  the  appellant^  and^  irrespectively  of  that  order, 
it  was  clearly  the  duty. of  the  Judge  to  be  careful,  that  all  his 
subsequent  proceedings  were  strictly  conformable  to  law. 

With  regard  to  the  Construction  No.  1048,  of  21st  October 
1886,  quoted  by  the  Judge  as  his  authority  for  admitting  aa 
appeal  in  this  ease  after  the  lapse  of  so  many  years,  the  Court 
observe,  that  the  Judge  appears  to  have  misunderstood  the 
object  of  that  Construction,  and  to  have  given  to  it  a  latitude 
of  interpretation,  which  it  will  not  legitimately  bear;  the  evi- 
dent and  sole  intention  of  tl^e  Construction  was  to  point  out 
that  a  regular  decision,  however  erroneous  or  illegal^  can  only 
be  set  aside  upon  an  appeal  regularly  preferred,  and  that  the 
Appellate  Courts  have  no  summary  jurisdiction  to  interfere  in 
such  cases,  and  although  tiie  Construction  indicates  that  a 
regular  appeal,  which  is  the  proper  and  only  remedy,  may  be 
preferred,  notwithstanding  the  lapse  of  the  prescribed  period, 
it  goes  no  further  in  this  respect  than  the  law  itself^  which 
allows  the  same  discretionary  power  to  the  Judge  for  admit- 
ting appeals  from  the  decisions  of  Moonsiffs,  although  not  pre- 
sented within  the  prescribed  period;  but  at  the  same  time,  makes 
the  exercise  of  the  discretion  conditional  on  the  appellant  show- 
ing satisfactory  cause  for  not  having  presented  the  petition  of 
appeal  before,  and  in  adopting  the  Construction  referred  to, 
the  Court  could  not  have  intended  to  supersede  or  abrogate 
this  clear  and  express  provision  of  the  law. 

For  these  reasons  the  Court  are  of  opinion^  that  the  order  of 
the  Judge  of  the  23rd  April  1851,  admitting  the  appeal  of  the 
defendant  after  the  period  prescribed  by  law,  without  good 
and  siiffioient  cause  being  shown  for  the  delay,  must  be  set 
aside  a»  illegal,  and  as  the  reversal  of  that  order  must  neces- 
sarily vitiate  all  the  subsequent  proceedings  held  by  the  Judge 
in  the  case,  including  his  final  decision  of  it,  the  Court,  fol- 
lowing the  precedent  established  in  the  case  noted  in  the 
margin,  *  are  compelled  to  reverse  that 

*  ui^  plidlf '  decision  also,  and  to  direct  the  dismissal 

v<nMt     '  of  the  appeal  to  the  Judge's  Court,  and 

Saddmn  Koormae,  that  the  cOflts  of  that  appeal,  together 

17th  September  me.  ^^^  ^^^  ^^^  ^^  ^j^j^  q^^^^  ^^  p^^  ^^ 

the  defendant  Mussumat  Danoo. 

Under  the  view  taken  by  the  Court  of  the  first  ground  men- 
tioned in  the  certificate  of  special  appeal,  they  deem  it  unneces- 
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g&ry  to  enter  into  the  second  ground  further  than  to  remark^ 
that  supposing  the  appeal  of  the  defendant  to  have  been  legally 
admissible  upon  the  Judge's  file,  and  that  after  a  perusal  of  the 
papers  he  was  of  opinion  that  the  judgment  of  the  Moonsiff 
could  not  be  allowed  to  stand,  it  would  have  been  his  duty 
under  the  Circular  Orders  quoted  in  the  certificate  of  special 
appeal,  to  have  remanded  the  case  to  that  officer's  file,  to  be 
adjudicated  afresh  after  the  correction  of  the  defects  apparent 
in  his  proceedings;  the  Judge  could  neither  correct  those 
defects  in  his  own  Court  in  appeal,  nor  could  he  reverse  the 
decision  of  the  Moonsiff  on  the  merits,  and  dismiss  the  claim 
of  the  plaintiff  as  not' proved  in  the  face  of  them ;  on  this  point, 
the  rule  contained  in  the  Circular  referred  to,  is  clear  and 
conclusive. 


Present 


The  7ih  June  1852. 

TA.  W.  Begbie,     "j 
:    <  S.  S.  Brown,         >  Judges. 
I^H.  B.  Harinoton,J 


{Regular  appeal  from  the  decision  of  H.  B. 
Harington,  Esq.,  Offg.  Judge  of  Jgra, 
dated  24iih  July  ISbl. 

Set  Luckmee  Chund  and  others,  (Plaintiffs),  Appellants, 

versus 

Set  Jorawur  Mull  and    others,  (Defendants),  Responden/s. 

Suit,  to  recover  the  sum  of  Rs.  10,75,156-1,  principal  and 
interest. 

The  plaintiffs  were  nonsuited  in  the  Court  below  on  the 
ground  of  defect  of  jurisdiction,  and  the  correctness  of  the 
decision  on  this  point  is  the  only  matter  for  consideration  in 
appeal.  The  particulars  of  the  case  and  the  reasons  of  the 
decision  have  been  so  fully  entered  into  by  the  Judge  that  a 
recapitulation  will  be  unnecessary. 

The  reasons  of  appeal  from  the  judgment  are  in  substance  as 
follow : 

It  is  pleaded,  that  the  Judge,  in  determining  the  point  of 
jurisdiction,  has  passed  beyond  that  point,  and  recorded  an 
opinion  on  the  facts  of  the  case,  which  should  rather  have  been 
reserved  for  the  consideration  of  the  merits. 

That  the  evidence  distinctly  establishes  that  Salikram  wasi 
the  accredited  agent  on  the  part  of  the  defendants ;  that  he 
opened  and  concluded  the  partnership  negotiation  with  plain-r 
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tifis  in  that  character^  and  that  the  tenns  of  the  letter  clearly 
recognise  his  acts^  and  confirm  the  terms  of  the  contract  entered 
into  by  him  on  behalf  of  his  principals. 

That  the  circumstances  attending  the  stay  of  Salikram  at 
Mnttra^  which  had  been  adyerted  to  by  the  Judge  in  disproof  of 
the  plaintiffs^  statments^  Are  not  at  yariance  with^  and  do  not 
affect  the  statement  in  the  plaint  or  the  point  at  issue. 

That  the  argument  in  the  reasons  of  the  Judge  which  had 
been  deriyed  from  the  evidence  of  the  witness^  Punna  Lall^  had 
been  strained^  and  that  the  letter  does  not  imply  any  of  the 
doubts  expressed  by  the  Judge  relative  to  the  character  bome^ 
and  the  part  taken  by  Salikram  in  the  transaction^  but  the 
contrary,  namely,  that  the  negotiation  had  been  formally  carried 
through  and  completed  by  him  during  his  visits  to  Muttra; 
that  the  letter,  therefore,  is  not  the  cause  of  action,  butthetrans*- 
action  to  which  it  refers;  that  the  letter  merely  ratified  the  terms 
concluded  by  Salikram,  and  by  proving  that  the  capital  of  the 
Muttra  firm  was  to  be  embarked  in  the  speculation  fixed  the 
cause  of  action  within  the  Agra  jurisdiction,  and  that  the 
defendants  in  not  attempting  to  deny  the  letter  do  in  effect 
admit  the  agency  of  Salikram  along  with  the  consequences 
which  necessarily  flow  from  it. 

With  regard  to  the  other  reasons  of  the  Judge  on  this  point, 
the  appellants  plead  that  the  delay  of  six  months  in  opening 
the  books  which  had  been  cited  by  the  Judge  among  the  reasons 
of  his  finding,  affords  no  presumption  of  the  voidance  of  the 
foregone  contract,  thattheir  letter  to  the  address  of  the  gomash- 
tas  of  their  branch  firm  at  Butlam  was  not  produced  by 
them,  as  such  a  document  would  not  have  been  of  any  value  in 
support  of  their  claim,  and  that  the  reason  founded  on  the 
omission  of  the  particulars  of  the  transaction  in  the  petition 
presented  by  Salikram  to  the  Resident  of  Indore  is  not  of  force. 
The  object  of  that  petition  was  merely  to  enforce  payment  of 
his  dues  from  the  defendants,  and  there  could  have  been  no 
occasion' for  his  entering  into  further  detail.  Defendants  denied 
that  Salikram  was  their  gomashta,  and  the  petition  was  filed  by 
plaintiffs  for  the  purpose  of  showing  that  he  was. 

A  preliminary  objection  was  here  raised  to  the  appearance  of 
the  respondents  on  the  ground  of  their  having  failed  to  furnish 
the  necessary  security  to  cover  the  costs  in  appeal  as  required 
by  Section  2,  Clause  1,  Regulation  XIV.  of  1829.  Security, 
it  appears,  was  furnished  by  them  for  the  eventual  costs  of  the 
judgment  in  the  Court  below,  but  no  means  had  been  taken  for 
the  security  of  the  costs  in  appeal,  either  by  moving  the  Court 
to  appropriate  the  deposit  in  the  Judge's  Court  to  that  purpose, 
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or  by  any  otilier  measure^  'which  it  was  incumbent  on  them  to 
have  donCj  wid  the  Court  are  therefore  of  opinion  that  und^ 
the  law  above  cited^  the  respondents  are  not  entitled  to  be  heard^ 
and  that  the  case  must  be  decided  ex-parte  on  the  statements 
and  proofs  of  the  appellants. 

Apart  from  the  facts  involved  in  it  the  question  of  jurisdic- 
tion itself  lies  within  a  narrow  compass.  It  is  not  denied  that 
a  party  entering  into  a  partnership  engagement  with  a  firm  in 
the  British  Territory,  and  carrying  on  transactions  elsewhere 
with  the  funds  advanced  by  it  is  liable  to  the  jurisdiction  of  the 
tribunal  of  the  locality  where  the  cause  of  action,  or  in  other 
words,  the  partnership  contract,  arose,  nor  on  the  other  hand  is 
it  contended  that  a  party  resident  in  the  British  Territory  who 
embarks  his  capital  in  trading  speculations  with  residents  of  a 
Foreign  territory  on  a  contract  entered  into,  and  to  be  executed 
within  that  Territory  has  any  power  by  law  to  summon  the 
other  contracting  party  before  his  own  Courts.  The  appellants 
in  fact  throw  the  ground^  of  their  suit  on  the  contract  whidi 
Salikram  is  said  to  have  concluded  with  them  on  the  part  of  the 
respondents  within  the  Agra  jurisdiction,  and  although  the 
cause  of  action  has  not  been  set  forth  in  the  plaint  with  the 
distinctness  required  by  law,  it  may  be  gathered  from  the  plead- 
ings at  large  with  sufficient  clearness  to  constitute  the  determi- 
nation of  this  fact,  the  test  of  the  jurisdiction. 

On  these  pleadings,  the  proofs  of  Salikram  having  been  the 
accredited  agent  of  respondents  and  of  the  contract  alleged 
must  be  first  considered,  and  as  these  must  be  drawn  from  the 
oral  and  documentary  evidence  and  from  general  probabilities, 
the  Court  consider  the  first  objection  raised  by  the  appellants 
in  their  reasons  to  be  of  no  weight ;  no  more  of  the  facts  of  the 
case  having  been  entered  into  by  the  Court  below,  than  were 
necessary  to  enable  it  to  arrive  at  some  certain  conclusicm  <m 
the  preliminary  issue. 

The  Court  first  note  the  ambiguous  character  in  which  Salik- 
ram is  said  to  have  appeared  at  Muttra,  and  the  want  of  any 
satisfatitory  proof  of  the  real  position  held  by  him  in  relation 
to  the  defendants  in  their  general  business.  In  the  pleadings 
he  is  stated  to  have  been  both  partner  and  agent.  In  the  oral 
evidence,  the  witnesses  adduced  by  appellants  depose  on  their 
knowledge  derived  from  common  and  credible  rumour,  that  he 
was  the  confidential  friend  and  agent  of  the  defendants'  houae 
of  business;  that  he  had  also  a  share  of  his  own  in  several 
houses  of  business  in  Malwa,  and  that  the  defendants,  on  being 
questioned,  had  themselves  stated  that  he  was  as  one  of  them. 
But  in  the  petition  presented  by  Salikram  himself  to  the  Besi- 
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dent  of  ludore^  he  repI^e8ents  that  his  partnership  with  defend- 
ants had  been  dissolved  some  time  before,  and  that /ar^A  khut^ 
tees  or  deeds  of  release  had  been  exchanged^  whereby  it  was 
agreed  that  a  yearly  allowance  of  Bs.  6,000  should  be  paid  to 
him  in  satisfaction  of  all  claims.  The  petition  was  presented 
for  Ae  purpose  of  obtaining  the  aid  of  the  Residency  authori- 
ties  in  the  payment  of  the  allowance,  and  although  the  pre- 
senter of  it  had  an  obvious  motive  in  exaggerating  his  services^ 
no  mention  is  made  in  it  of  any  direct  and  continued  connec- 
tion with  defendants  in  the  way  of  situation  or  service  subse- 
quently to  the  dissolution,  or  of  any  power  having  been  com- 
mitted to  him,  either  as  agent  or,  friend,  to  open  the  negotia- 
tion referred  to  therein.  This  evidence  is  in  the  opinion  of  the 
Court  wholly  insufficient  to  prove  that  Salikram  had  establish- 
ed himself  as  an  accredited  agent  in  the  general  business  of 
the  defendants'  firm,  so  as  to  dispense  with  the  formalily  of 
credentials,  and  the  appellants  do  not  affirm  that  any  special 
letter  of  introduction  was  brought  by  him  authorizing  his  pro« 
posids.  It  is,  on  the  contrary,  abundantly  dear  from  the  cir- 
cumstances, no  less  than  from  the  ambiguities  and  contradic- 
tions above  noticed,  that  the  appellants  were  quite  at  a  loss  in 
what  manner  they  were  to  receive  the  communications  of  Sb,* 
likram,  and  that  after  deputing  a  omfidential  servant  for  the 
purpose  of  observing  his  proceedings^  and  instructing  their 
correspondents  at  the  branch  firm  at  Rutlam  to  make  full 
enquiries  on  the  subject,  they  took  no  further  stqps  in  the  mat- 
ter until  the  receipt  of  the  letter  which  had  been  transmitted 
to  them  by  the  Rutlam  house.  The  correctness  or  otherwise 
of  the  inference  drawn  by  the  Judge  from  the  question  propos- 
ed to  the  witness,  Punna  Lall,  appears  to  the  Court  to  be  of  no 
material  consequence  either  way.  The  facts  still  remain  that 
Salikram,  after  his  lengthened  stay  at  Muttra,did  not  repair  on 
his  return  to  his  alleged  principals,  that  nearly  six  months,  ac- 
cording to  the  appellants'  own  showing,  elapsed  between  the 
arrival  of  Salikram  at  Muttra  and  the  date  of  the  letter,  which 
period  had  been  spent  in  enquiries,  and  that  the  books  were  not 
opmied  in  the  interim.  These  circumstances  are  strongly  op- 
posed to  the  statements  put  forth  by  the  appellants,  and  afford 
no  indications  of  the  tender  and  acceptance  of  formal  propo- 
sals regarding  the  partnership,  and  of  the  postponement  of  the 
opening  of  th^  books  until  the  terms  of  the  contract  had  been 
ratified  by  the  principals  of  the  defendants'  firm  as  asserted 
by  them.  There  is,  it  is  true,  some  oral  evidence  to  the  parti- 
culars of  the  negotiation  between  Salikram  and  the  appellants 
at  Muttra,  but  no  value  can  be  allowed  it  when  weighed 
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jtgfdnf(t  the  opposite  presumptions^  and  the  Court  view  it  on 
odier  grounds  with  much  distrust.  Negotiations  of  so  delicats 
ftnd  important  a  character  between  large  and  oppulent  firnis 
are  not  usually  conduoted  in  the  presence  of  witnesses,  and 
proof  of  such  transactions  is  not  sought  for  by  the  Courts  os 
by  the  commercial  usages  recognized  by  the  Courts  in  oral  tes- 
timony. It  is  at  the  same  time  remarkable,  considering  the 
advantages  in  point  of  jurisdiction  which  the  completion  of  the 
contract  at  Muttra  would  have  conferred,  that  the  appellants, 
who  are  thoroughly  versed  in  the  practice  of  our  Courts,  should 
have  neglected  to  guard  their  own  interests  by  securing  some 
unquestionable  documentary  proof  of  the  fact  in  aid  of  thdr 
present  allegations. 

The  letter  remains  to  be  considered :  a  translation  of  which 
is  to  be  found  in  the  decision  appealed  from.  Each  party 
places  a  different  construction  on  this  document,  the  appellants 
tirging  that  its  terms  convey  a  ratification  of  the  previously 
completed  contract  of  which  it  was  merely  the  evidence,  whilst 
according  to  the  statements  of  the  defendants  and  under  the 
view  of  its  purport  taken  by  the  Judge  it  formed  the  original 
and  basis  of  llie  partnership  agreement,  and  constituted  the 
real  cause  of  action.  The  letter  in  question  refers  to  some 
past  opium  transactions  between  the  parties  which  had  been 
conducted  by  Salikram,  and  under  the  distribution  of  the 
Khares  in  the  new  venture,  the  writers  agree  that  Salikram 
should  work  off  the  loss  of  three  and  a  half  lacs  incurred  by 
the  Rutlam  house  in  the  former  transactions  from  the  five 
shares  in  excess  which  are  assigned  to  the  house  for  that  pur- 
pose, the  business  being  conducted  by  Salikram  as  before^ 
There  is  also  a  mention  of  the  capital  of  the  Muttra  house 
being  embarked  in  the  speculation,  but  beyond  this  there  is 
nothing  in  the  letter  to  indicate  a  foregone  contract  in  thd 
matter  with  the  head  firm  at  Muttra,  or  to  warrant  any  pre^ 
sumption  of  the  transfer  of  the  locality  of  the  agreement  from 
Butlam.  It  is  addressed  by  the  defendants'  house  at  Rutlam 
to  the  appellants'  house  at  the  same  place,  and  the  plain  terms 
of  the  document,  in  the  opinion  of  the  Court,  afford  no  grounds 
for  an  inference  that  the  contracting  parties  were  other  than 
the  two  houses  there.  It  would  in  fact  appear  from  its  tenor 
as  if  the  defendants  had  endeavoured  to  guard  against  any 
other  possible  interpretation  of  their  meaning  at  the  time  oC 
Urriting. 

The  Court,  therefore,  consider  that  the  purport  of  the  docu* 
ment  assists  the  conclusions  from  the  other  evidence,  and  a» 
there  is  no  evidence  that  the  defendants  acknowledged  aft^^ 
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wards  by  act  or  letter  the  existence  of  any  parinersliip  trans- 
actions with  the  Muttra  house  direct  during  the  three  years 
of  their  alleged. continuance^  they  hold  that  the  Agra  Court 
has  no  jurisdiction  in  adjudicating  between  the  parties^  and 
they  dismiss  the  appeal. 


The7lh  June  1852 
Preseni 


{A.  Wi  Begbie>     "I 
S.  S.  Brown^         >  JudgeSi 
H.  B.  Harinoton,  J 

{Regvi 
a 
dal 


'Regular  appeal  from  the  decision  of  C. 
Case  No.  237  or  1851.  -^       C.  Jackson,  Esq.,   Judge  of  Meerut, 

dated  22nd  September  1851. 

NuwAB  MoosTAFA  Khan^  fDcfendantJ,  Appellant, 

versus 

Ranee  Bhoj  Kuor  and  Koonwur  Himunchul  Singh^ 
(Plaintiffs),  Respondents. 

^he  suit  was  brought  for  right  of  preemption  in  certain  im-* 
moveable  property  consisting  of  houses,  ground^  &c.,  the  seller 
and  purchaser  being  made  defendants,  and  was  decreed  on  the 
grounds  set  forth  in  the  decision  of  the  Judge.  It  will  not  b6 
necessary  to  recapitulate  the  reasons  of  appeal  from  the  decision, 
as  they  will  be  sufficiently  apparent  from  the  following  observa'>> 
tions. 

On  referring  to  the  pleadings,  the  Court  find  that  the  preemp- 
tion claim  is  based  on  the  allegation  that  the  property  was  undi- 
vided, and  the  preferable  right  of  the  plaintiffs  as  sharers  in  it 
is  asserted  with  reference  to  the  character  and  position  of  the 
buildings,  and  the  injury  which  the  plaintiffs  would  sustain  by 
their  transfer  to  one  of  a  different  religion.  The  defendants 
met  the  claim  by  denying  that  the  preemption  right  was  recog- 
nized by  Hindoo  law.  They  further  pleaded  that  the  essential 
conditions  of  the  privilege  claimed,  had  not  been  fulfilled,  and 
that,  a  tender  of  the  purchase  had  been  made  to  the  plaintiffs  and 
refused.  In  their  replication,  the  plaintiffs  alleged  that  the  sale 
had  been  executed  surreptitiously,  and  at  a  distance  from  theii? 
residence,  but  that  immediately  on  hearing  of  it,  they  preferred 
their  claim  by  the  presentation  of  a  suwal  on  the  occasion  of  the 
application  for  registry,  which  suwcd,  it  was  argued,  was  tan* 
tamount  to  the  protest  and  demand  provided  by  law. 

'Under  these  pleadings,  the  issues  which  arose  in  the  case  Were, 
Ist^  the  existence  of  the  preeniption  right  by  Hindoo  law,  and 
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2nd^  whether  the  preliminary  requirements  of  the  preemption 
claimed  had  been  satisfied. 

On  the  first  pointy  the  Judge  has  declared  the  right  of  preemp- 
tion to  exist  under  the  Hindoo  law^  as  expounded  by  Sir  W.  Mac- 
naghten.  The  Courts  however^  do  not  find  this  to  be  hofme  out 
by  the  Principles  and  Precedents  published  by  that  gentleman.  In 
page  15  of  the  preface  to  the  Mahomedan  Law^  it  is^  on  the  con- 
trary, stated  that  the  more  current  authorities  of  Hindoo  Law  are 
entirely  silent  on  the  subject,  and  after  a  quotation  firom  a  doubt- 
ful authority,  the  passage  concludes  by  observing  that  it  remains 
yet  to  be  decided,  whether  it  should  be  held  to  be  practical 
law  or  no.  Subsequent  decisions  have,  however,  shown  that 
the  right  of  preemption  among  Hindoos  is  recognized  by  the 
.Courts,  when  founded  on  prescriptive  usage  and  local  custom, 
but  it  has  also  been  ruled,  Calcutta  Court,  25th  July  1843,  that 
as  the  right  is  derived  originally  from  the  Mahomedan  Law,  the 
rules  and  restrictions  of  which  are  considered  even  by  the  Hin- 
doos themselves,  as  applicable  to  the  practice  existing  among 
them,  the  preliminary  requisites  necessary  to  sustain  a  claim  of 
preemption,  viz.,  the  declaration  of  an  intention,  to  become  a 
purchaser  immediately,  on  hearing  of  the  sale,  followed  by  affir- 
mation of  the  witnesses  of  such  intention,  either  in  the  presence 
of  the  seller,  or  of  the  purchaser,  or  on  the  premises,  must  be 
observed.  In  the  present  case,  the  defendatits  did  mot  attempt 
to  deny  the  usage,  and  by  their  pleas  in  answer,  they  virtually 
conceded  its  existence,  when  they  alleged  the  tender  of  the  pur- 
chase. The  first  objection  in  appeal  must  therefore  be  over- 
ruled. 

'  With  regard  to  the  second  point,  the  Court  observe  that  it  has 
been  already  ruled  by  them  in  a  decision  of  the  16th  June  1851^ 
No.  227,  that  the  mere  presentation  of  a  suwal,  is  not  a  suffici- 
ent fulfilment  of  the  conditions  of  the  preemption  claim,  and 
independently  of  this  defect  in  the  right  claimed,  they  find  a 
repugnance  between  the  averments  in  the  pleadings,  and  the 
evidence,  which  has  been  overlooked  by  the  Judge,  but  which 
would  be  of  itself  sufficient  to  defeat  the  claim.  The  plaintiffs 
in  the  evidence  adduced  by  them  have  endeavoured  to  prove 
more  than  thoi  plaint  affirms,  and  their  proofs  are  indirect  (^po- 
sition to  its  allegations.  In  the  pleadings,  they  state  the  sale 
to  have  been  executed  surreptitiously,  and  at  a  distance, .and  to 
have  been  made  known  to  them,  first  on  the  occasion  of  the 
application  for  registry,  but  evidence  is  brought  to  show  that  oa 
hearing  of  the  intended  transfer,  they  proceeded  to  the  place 
where  the  deed  of  sale  was  executed,  and  made  the  protest  and 
demand  there,  on  the  same  day  by  agent  in  due  form*     After 
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so  material  a  contradiction  in  tiie'  single  point  on  which  the 
whole  case  turns^  the  Court  are  of  opinion  that  the  suit  cannot 
be  maintained,  and  they  accordingly  dismiss  it  with  reyersal  of 
the  decision  of  the  Judge,  and  with  costs. 

The  Court  note  some  minor  inaccuracies'  in  the  abstract  of 
the  plaint,  and  answer  embodied  in  the  Judge's  decision  in  rela- 
tion to  the  supposed  transfer  of  the  sale  to  the  plaintiffs  which 
forms  no  part  of  the  statements  on  either  side,  and  they  fur- 
ther note  that  the  Judge  has  failed  to  record  distinctly  the 
issues  of  the  case  as  required  by  Section  10,  Begulation  XXVI. 
of  1814,  and  that  he  was  in  error  in  specifying  the  evidence 
required  from  the  parties  in  the  proceeding  held  under  that 
Section,  instead  of  leaving  them  to  adduce  their  own  proofs  iu 
support  or  refutation. 

.9. 

The  7th  June  1852. 

Present  ; 


{A.  W.  Bbgbie,      "] 
S.  S.  Brown,         >Judges, 
H.  B.  Habington,  J 


r  Special  appeal  from  the  decision  of  O. 
Case  No.  166  op  1852.  <      F.  Harvetf,  Esq.,  Judge  of  Caumpore, 

I     ^ted  nth  December  1851. 
Manuk  Singh,  (Defendant),  Jppellani, 

versus 
Mendun  Singh,  (Plaintiff),  Respondent. 

The  decision  wilt  be  found  in  the  printed  volume  of  the 
month. 

A  special  appeal  was  admitted  to  try,  whether  the  lower  Courts 
had  not  contravened  judicial  usage  in  basing  their  decisions  on 
records  of  the  revenue  office,  which  had  not  been  filed  in  proof 
by  either  party,  without  requiring  the  party  interested  to  file  in 
the  case,  copies  of  the  documents  referred  to  in  the  judgment. 

The  Court  consider  that  the  decisions  are  defective  for  the 
reasons  stated,  and  that  the  general  rule,  which  requires  the 
Courts  to  pass  judgment  on  the  case  as  it  has  hepn  brought  be- 
fore them  by  the  parties  has  been  overlooked.  The  suit  was 
brought  to  recover  arrears  of  profits  due  on  a  share  in  the  estate, 
and  Qie  putwarree's  accounts  were  filed  in  proof,  which,  with  the 
oral  evidence,  were  put  on  one  side  by  the  Principal  Sudder 
Ameen,  who  proceeded  to  send  for  the  yearly  papers  from  the 
revenue  office,  and  passed  a  decree  on  them  in  favour  of  plain- 
tiff for  Us,  748-4-6,  which  was  upheld  in  the  Appellate  Court,  and 
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the  appellant's  objections  were  overruled  on  the  ground  that  he 
was  to  blame^  if  the  papers  were  wrong.    The  Court  in  a  late 

decision*  had  occasion  to  observe  under 
♦  23rdFi*niary,No.  100.  gjnjiiar  circumstances  ;  that  «  tiie 
^Principal  Sudder  Ameen  was  directed  to  the  revenue  records  as 
a  means  of  check  on  the  accounts  tendered^  such  a  reference 
not  being  prohibited  for  the  satisfaction  of  the  Court,  when,  the 
circumstances  of  the  case  show  it  to  be  expedient  and  advisable, 
but  the  order  conveyed  no  permission  to  make  them  the  sole 
basis  of  his  decree.''  The  same  remark  is  equally  applicable  to 
the  present  case  in  which  the  record  was  available  to  the 
Courts  for  check,  and  comparison,  if  necessary,  but  in  adopting 
its  returns  in  disallowance  of  the  plaintiff's  own  proofs,  they 
have  decided  at  variance  with  the  record  on  the  file  of  the  ca8e> 
and  have  left  this  Court  without  the  means  of  forming  a  judg- 
ment of  the  correctness  or  otherwise  of  the  reasons  urged  in 
special  appeal.  The  decisions  are  accordingly  annulled,  and  the 
case  is  remanded  to  the  Court  of  the  Principal  Sudder  Ameen, 
who  will  replace  it  on  his  file,  and  after  affording  the  parties  au 
opportunity  of  adducing  any  further  evidence,  they  may  think 
proper,  will  proceed  to  a  retrial  and  fresh  decision. 

TTie  1th  Ju^  1852. 

rA.  W.  Beobie,       1 
Present  :<  S.  S.  Brown,  >  Judges. 

[^H.  B.  Harington,J 


{Special  appeed  from  the  decision  of  S. 
Eraser y  Esq.,  Judge  of  Bareilly,  dated 
27ih  December  185  h 

MiYAN  Khan  and  others,  (Defendants)^  Appellants, 

versus 

Fys  Mohumed  Khanand  others,  (Plaintiffs) f  Respondents. 

The  decision  will  be  found  in  the  printed  volume  of  the 
month. 

A  special  appeal  was  admitted  to  try,  whether  the  decision  of 
the  lower  Courts,  that  the  suit  was  not  barred  by  limitation,  was 
correct. 

The  Court  are  of  opinion  that  the  suit  falls  under  the  law  of 
limitation,  and  that  it  is  barred  thereby,  the  cause  of  action 
arose  in  1827,  and  the  suit  after  having  been  once  struck  off 
on  default,  was  renewed  on  the  15th  March  1848.  The  period 
of  the  diu*at1ou  of  the  first  suit  comprises  an  intermediate  period^ 
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during  which  the  same  suit  which  had  been  instituted  by  mis* 
direction  in  another  form  was  pending.  The  Judge  has  allowed 
the  deduction  of  the  whole  of  this  period  from  the  twelve  years 
of  limitation^  and  has  found  the  suit  to  be  within  time.  In  trying 
the  correctness  of  this  findings  the  Court  are  not  called  upon  to 
determine  whether  the  period  of  litigation  nnder  misdirection 
should  be  allowed^  or  no;  setting  this  period  aside,  they  confine 
themselves  to  the  duration  of  the  suit  which  was  suffered  to  go 
by  default,  and  they  consider  that  under  the  terms  of  Sec- 
tion 2,  Act  XXIX.  of  1841,  parties  are  not  entitled  to  the  de- 
duction from  the  period  of  limitation  of  the  period  during  which 
cases,  which  were  struck  off  on  default,  were  pending,  unless  un- 
der the  terms  of  Clause  18,  Section  18,  Regulation  II.  of  1803,  they 
are  able  to  ^'  assign  satisfactory  reasons  why  they  did  not  pron 
ceedin  them.''  No  plea  of  the  kind  was  advanced  by  the  respon- 
dents in  this  case  on  their  renewal  of  the  suit  after  an  interval 
of  nearly  four  years,  and  more  than  fifteen  years  had  elapsed 
between  the  date  of  the  cause  of  action,  and  the  date  of  the 
renewal,  exclusive  of  the  period  of  the  intermediate  suit  above 
referred  to.  The  Court,  accordingly  dismiss  the  suit,  with 
reversal  of  the  decisions  of  the  lower  Courts  and  with  costs. 


-»- 


The  7th  June  1852, 
Present: 


{A.  W.  Begbib,       1 
S.  S.  Brown,  V  Judges. 

H.  B.  Hamngton,J 


{Special  appeal  from  fhe  decision  of  J. 
Lean,  Esq.,  Judge  ofMooradabad,  doled 
7th  July  1851. 

Shbikh  Wuzbbr  Ali,  (Plairdiff),  Appellant, 

verms 

MussTTMAT  Alebh-oon-nissa*  AND  OTHERS,  ( Defendants) , 

Respondents. 

The  Judge's  decision  will  be  found  at  pages  208  to    206  of 

the  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  '^  to  try,  whether  the  Judge  was 
justified  in  dismissing  the  plaintiff's  claim,  without  calling  for 
%futwa,  expository  of  the  Mahomedan  Law  of  inheritance,  as 
affecting  the  parties  in  this  case;  also,  whether  the  Judge,  hav- 
ing expressed  an  opinion  that  it  was  superfluous  to  enter 
into  the  point  whether  Gholam  All's  property  is  pledged  to 
**  Ernmecrasly  spelt  Haleem«oon-]ii8ia  in  the  Jqdge's  printed  deduon. 
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Mussamat  Aleem-oon-nissa  in  dower  or  not^  has  not,  inconsifih 
tently  with  that  declaration,  expressed  such  an  opinion/' 

The  Court  are  oi  opinion,  that  the  Judge's  decision  cannot,  for 
the  reasons  stated  in  the  certificate  of  special  appeal,  be  sus- 
tained. The  Judge,  after  premising  that  the  eridence  adduced 
bjr  both  parties,  '^  is  most  conflicting,  there  being  as  much  in 
favour  of  the  one  statement,  as  of  the  other,''  proceeds  to  record 
an  opinion  negativing  the  appellant's  allegation  in  regard  to 
Saadut  Ali's  succession,  on  the  ground,  that  the  appellant's 
statement  "  involves  the  grand  improbability  that  Saadut  Ali, 
a  collateral  of  Gholam  Ali,  and  he,  the  father-in-law  of  Gholam 
Ali,  inherited  contrmry  to  the  law  of  the  Sheeas,  from  Gholam 
Ali,  and  this  particular  improbability  raises  a  strong  presump- 
tion against  the  general  probability  of  his  statement."  It  is 
elear^  therefore,  that  the  Judge  bases  his  decision  on  the  as- 
sumption, that  Saadut  Ali  could  not,  legally,  inherit  the  pro- 
perty of  Gholam  Ali ;  and  infers,  therefrom,  that  the  w^pei- 
lant's  dedaration  of  his  having  thus  succeeded,  is  false.  The 
Judge  does  not  support  his  opinion,  on  this  question  of  Maho- 
medan  law,  by  reference  to  any  recognized  precedent,  or  legal 
authority,  and  the  correctness  of  his  dictum  is  distinctly  called 
in  question  by  the  appellant  in  his  petition  of  special  appeal : 
under  these  circumstances,  it  was  the  duty  of  the  Judge  to 
call  for  a  fiiiwa  from  the  constituted  Mahomedan  Law  Offi- 
cer, previously  to  disposing  of  the  appeal;  and  it  becomes 
necessary  to  remand  the  case  in  order  that  this  important 
omission  may  be  supplied.  The  Judge  has,  also,  contravened 
judicial  usage  in  recording  his  opinion,  as  to  ''  what  law  is  to 
govern  the  decision  of  those  conflicting  claims  of  a  Soonnee  on 
the  one  side,  and  Sheeas  on  the  other."  He  himself  admits, 
that  it  was  not  necessary,  under  the  view  taken  by  him  of  the 
case,  to  enter  on  this  point,  and  he  should,  therefore,  have 
refrained  from  expressing  any  opinion  thereon. 

The  decision  of  the  Judge  is  annulled;  and  the  case  remand- 
ed for  retrial,  with  advertence  to  the  foregoing  observations. 
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The  7 A  June  1852. 

{A.  W.  Bbobib^      1 
S.  S.  Brown^  ^Judges. 

H.  R  HAmiNGTON^J 

{Special  appeal  from  the  decision  of  J. 
Lean^    Esq.,  Judge  of  Mooradabad, 
dated  16/A  August  1851. 
KuLLOO^  (Defendant),  Appelant, 
versus 
BisHABUT  Ali  and  OTHERS^  (PlotfUiffsJ,  Hcspondents. 

Fob  the  particulars  of  the  Judge's  decision^  see  pages  264 
and  265  of  the  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  '^  whether  the  Judge  was 
justified  in  upholding  the  MoonsiflTs  decision  in  favour  of  the 
respondents^  on  the  grounds  specified  by  him^  viz.,  that  the  de- 
fendant refused  to  allow  any  one  else  to  prepare  the  land  for 
the  sugar-cane  cultivation  of  the  ensuing  year;  and  whether  it 
was  incumbent  on  the  defendant  so  to  prepare  the  land  or  not." 

The  Court  observe^  that  the  Judge  has  failed  to  show  in  his 
decision  on  what  ground^  either  of  law  or  usage,  the  appellant 
was  bound  during  the  currency  of  his  own  lease,  either  to  prepare 
the  land  himself  for  sugar  cultivation  for  the  year  subsequent 
to  the  expiration  of  his  lease,  or  to  allow  others  to  do  so.  The 
Court  find  no  evidence  on  the  record  to  prove  the  prevalence  of 
such  a  usage;  it  is  not  stated  by  the  respondents,  that  there  was 
any  special  stipulation  in  the  appellant's  lease  to  keep  up  the 
sugar  cultivation;  nor  is  it  even  alleged,  that  at  the  time  the 
land  was  given  in  farm  to  the  appellant,  any  portion  of  it  was 
under  sugar  cultivation.  The  respondents  merely  state  that 
for  a  considerable  period,  the  appellant  had  cultivated  sugar  on 
this  land ;  and  that  in  the  last  year  of  his  lease,  he  had,  with 
the  intention  to  injure  them,  omitted  to  prepare  the  land  for 
the  same  crop  for  the  ensuing  year.  On  the  other  hand,  the 
appellant  has  filed  copies  of  papers  to  show  that  in  certain  years, 
immediately  preceding  the  last  year  of  his  lease,  he  had  not 
grown  sugar  on  the  land  in  question.  The  Judge  has  over- 
looked the  most  material  point  in  the  case,  on  which  indeed, 
its  prcq^  disposal  rests;  until  the  question  of  law  or  usage  is 
fully  considered  and  determined,  it  is  impossible  to  form  an 
opinion  as  to  the  propriety  of  the  MoonsifPs  decision,  which  has 
been  affirmed  by  the  Judge. 

The  Court  acccHrdingly  anaulthe  Judge's  decision,  and  remand 
the  suit  for  retrial^  with  advertence  to  the  foregoing  remarks. 
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The  lOth  June  1852. 
Pfesent:  A.  W.  Bsgbib^  Judge, 

{Special  appeal  from  the  decMm  of  F.  P. 
BuUer,  Esq.,  Judge  of  Rerruckadad, 
dated  10th  January  1852. 

Bajah  Jugout  Singh^  Plaintiff),  Appellant, 

versus 

BiKKA  Singh,  f  Defendant  J,  Respondent. 

This  case  will  be  found  reported  at  page  2  of  the  f^'intedf 
decisions  of  the  month. 

A  special  appeal  is  admitted  to  try,  *'^  whether  the  Judge 
was  justified  in  dismissing  the  entire  claim  of  the  plaintiff  with 
reference  to  the  law  of  limitation.*' 

The  decision  of  the  Judge,  in  its  entirety,  is  not  sustainable 
under  the  law  of  limitation,  by  which  he  professes  to  have  been 
guided  in  dismissing  the  claim  so  far  as  the  balance  on  account 
of  the  year  1256  Fuslee  is  concerned,  the  finding  is  correct; 
but  not  so  in  regard  to  the  balance  of  1257  Fuslee,  for  which 
no  suit,  either  summary  or  regular,  had  previously  been  prefer- 
red by  the  appellant.  The  Moonsiff  very  properly  entered  into 
the  merits  of  this  portion  of  the  claim ;  and  the  Judge  is  in 
error  in  regarding  the  proceeding  of  the  Moonsiff  m  this  respect 
irregular.  The  period  prescribed  by  law  for  the  institution  of 
suits  of  this  description,  had  not  expired  with  reference  to  the 
balance  of  1257  Fuslee ;  and  the  Judge  should,  himself,  have 
gone  into  the  merits  of  this  part  of  the  case.  His  decision  is 
accordingly  annulled,  and  the  case  remanded,  in  order  that  the 
defect  now  pointed  out  may  be  rectified. 

.O- 

The  10th  June  1852. 
Present:  H.  B.  Harington,  Judge. 


r 


Case  Xo.  183  of  1852. 


Special    appeal  from    the   decision  of 
Mouivee  AbdoolAzeez,  Principal  Sud- 
der  Ameen  of  Ghazeepore,  dated  ftlth 
December  1851. 
Ramnarain  Rai  and  another,  (Defendants),  AppdbmU, 

versus 
Bbshenath  Singh,  (Plaintiff),  Respondent. 
Claim,  for  possession,  with  registry  of  name  of  a  mne-gundah 
share  of  mouzah  Mustafabad,  under  a  deed  of  sale,  dated  the 
20th  August  1849. 
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A  special  appeal  was  allowed  to  try  ''  whether  the  legality  of 
the  adoption  of  the  party  from  whom  the  plaintiff  claims  to  de- 
riye  his  title  to  the  share  of  the  estate  in  dispute^  under  the 
deed  of  sale,  upon  which  he  bases  his  suit,  being  one  of  the 
issues  raised  by  the  pleadings,  and  the  validity  of  the  plaintiff's 
deed  of  sale  being  dependent  upon  the  legality  of  such  adoption, 
the  lower  Courts  have  not  contravened  the  established  practice, 
and  acted  contrary  to  the  law  in  overruling  the  objections  taken 
by  the  special  appellants  to  the  adoption  of  the  party  in  ques- 
tion, witiiout  first  obtaining  a  legal  opinion  upon  the  point  from 
the  constituted  Hindoo  Law  OfficeJr  of  thfe  Cou^t.** 

On  referring  to  the  pleading^,   the  Coul^t  find  that  iii  their 
answer  filed  in  the  Court  of  first  instance,   the  appellants  ex- 
pressly declate  that  the  provisions  fo^  adoption  laid  down  in  the 
Hindoo  Law,  hav^  not  been  observed  in  this  case,  and  again, 
with  still  glreate)r  distinbthess  in  their  grounds  of  regular  appeal 
from  ihh  Mdonsiff's   decision,  that  during  the  life-time  of  the 
mate  applfllaUt,  who  is  the  nephew  on  the  father's  side  of  the 
{Mirty,  by  whom  thfe  adoption  is  stated  to  have  been  made,  such 
adoption  is  illegal ;  that  it  is  moreover  vitiated  by  the  fact  of 
the  adoptive  fathe)^  and  adopted  son  being  of  different  tribes, 
and  that  while  any  of  his  gotrajahs  remained,  the  party  referred 
to  coxdd  not  Ifegally  adopt  a  stranget,  and  that  the  only  reason 
assigned  by  the  Principal  Sudder  Ameen  for  not  taking  a  bye- 
vmsiah  upon  the  point  in  dispute  is,  that  on  a  reference  to  Mac- 
liaghten's  Hindoo  LaW,  he  finds  that  '^  the  matter  of  adoption 
depends  upon  the  will  and  pleasure  of  the  party  adopting.'' 
Without  entering  at  present  into  the  question  of  the  correctness 
or  otherwise  of  this  quotation,  or  of  its   applicability  to  the 
present  case,  the  Court  cannot  admit  the  sufficiency  of  the  rea- 
son assigned  by  the  Principal   Sudder  Ameen  for  dispensing 
with  the  clear  atid  positive  provision  of  the  Regulations,  which 
declares  that  on  all  disputed  points  of  Hindoo  Law,   the  Courts 
Idiall  make  a  reference  to  the  Hindoo  Law  Officers  of  the  Court, 
and  be  guided  by  theit  exposition  of  the  law  in  disposing  of  the 
point,  and  the  decision  of  the  Principal  Sudder  Ameen  being 
thus  manifestiy  incomplete,   atid  opposed  to  the  law  above  re- 
ferred to,  the  Court  are  compelled  to  reverse  it,  and  to  remand 
the  case  to  his  file,  in  ordet  that  he  may  now  take  the  necessary 
steps  tot  correcting  the  defect  apparent  in  his  proceedings  by 
calling  upon  the  Hindoo  Law  Officer  of  the  Court  in  the  usual 
Way  for  a  byewy$tah  upon  the  disputed  point  of  law,  arising  out 
of  the  question  of  adoption,  and  on  the  receipt  of  the  same, 
proceed  to  a  fresh  adjudication  of  the  matter  in  dispute  between 
the  parties* 
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The  14/A  June  1852. 


Present 


{A.  W.  Bbobie,         T 
S.  S.  Brown,  V  Judges. 

H.  B.  Harinoton,    J 


r  Regular  appeal  from  the  decision  of  Mout^ 

r«*.*Ar.v  iiQ^,iQr^i  J      *^^  Abdoor  Rahman  Khan,   Principal 
Case  ^o.  118oFl851.^      ^^^^^  ^^^^  ^^  ^^^^^^  ^^^  8^ 

L    Afoy  185L 

JuswuNT  Rai,  fOrfendaniJ,  Appellant, 

versus 

Raja  Ram  Adhesn  Sinoh^   father  and  guardian  of   his  minor 

SON,  Rajah  Lall  Bursh  Singh,  afterwards  corrected  to 

Rajah  Lall  Bishenath  Singh,  (Plaintiff),  Respondent. 

The  plaintiff  sues  to  recoTer  from  the  defendant  the  sum  of 
Rs.  6718-3-6,  principal  and  interest,  under  a  surkkut,  dated 
Jejrt  Bnddee  9,  Snmbat  1904,  corresponding  with  May  or  Jane 
1847.    Date  of  suit  19th  July  1850. 

The  plaint  sets  forth  that  the'  defendant  was  in  the  habit 
of  borrowing  money  from  the  plaintiff,  and  of  repaying  the  same 
idith  interest;  that  an  account  was  made  up  between  them  on  the 
wate  specified  in  the  claim,  when  the  sum  of  Rs.  5657-7-8 
was  found  to  be  owing  by  -die  defendant,  who  admitted  the 
correctness  of  the  account,  and  as  he  could  not  immediately 
pay  the  amount,  and  no  bouse  of  business  was  carried  on  ia 
the  plaintiff's  name,  in  the  books  of  which  the  balance  might 
be  carried  to  the  defendant's  debit,  and  the  defendant  consi- 
dered that  it  would  be  inflra  dignitatem  for  him  to  enter  into  a 
formal  bond  on  stamp  paper,  he  therefore  executed  to  the 
plaintiff,  in  the  name  of  his  minor  son,  Lall  Buksh  Singh,  the 
surkhut  on  plain  paper,  upon  which,  after  being  stamped,  the 
present  suit  is  brought,  acknowledging  the  balance  due  and 
promi^g  to  pay  the  amount  with  interest  at  the  rate  of  eight 
annas  per  cent  in  the  following  month  of  Koar.  That  for  the 
plaintiff's  further  security,  the  defendant  deposited  with  hiok^ 
accompanied  by  an  invoice,  a  quantity  of  shawls,  of  which  a 
pair  of  white  shawh,  valued  at  Rs.  135,  had  subsequently  been 
returned  to  him  at  his  request,  and  a  memorandum  to  that 
effect  endorsed  upon  the  back  of  the  invoice;  that  the  defend^ 
ant  had  failed  to  discharge  any  part  of  the  debt,  and  as  the 
i^ue  of  the  shawls  in  the  plaintiff's  possession  was  not  snffi« 
cient  to  cover  the  amount,  and  they  were  daily  deteriorating 
in  price  by  being  kept,  and  the  defendant  when  called  upon  to 

V  2 
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soil  them^  and  to  pay  the  plaintiff  what  he  owed  him,  would 
take  no  step  in  the  matter,  the  plaintiff  had  been  compelled 
to  institnte  this  action  against  him. 

The  defendant  denies  having  at  any  time  borrowed  money 
from  the  plaintiff,  or  having  ever  executed  any  swrkhtd  to  him 
in  the  name  of  Lall  Buksh  Singh,  which  he  declares  is  not 
the  name  of  the. plaintiff's  son;  he  stsites  that  his  house  of  busi- 
ness is  eaaried  on  in  the  joint  names  of  Juswut  Bai  and  Jus- 
wunt  Rai,  and  that  Itad  any  surkkut  been  written,  it  would  have 
been  in  the  names  of  the  firm,  and  not  of  his  name  alone; 
with  regard  to  the  shawh  referred  to  by  the.  plaintiff,  he  de- 
clares that  in  the  year  1904  Sumbut,  the  plaintiff  wrote  him 
a  note  to  say,  that  he  wanted  to  purchase  some  shawls,  and  re- 
quested that  some  might  be  sent  for  his  inspection ;  that  he 
accordingly  sent  his  nephew,  Shunker  Dass,  with  a  large 
quantity  of  shawls,  from  which  the  plaintiff  made  a  delection 
to  the  amount  'of  lis.  3732-13-6,  which  was  debited  to  him  in 
the  defendant's  books,  under  date  Jeyt  Buddee  10^  Sumbut  1904> 
and  that  an  inVoice  of  the  purchases  made,  was  at  the  same  time 
delivered  to  the  plaintiff,  as  was  customary  in  the  case  of  a  purchase, 
but  not  of  a  mere  deposit  under  the  circumstances  mentioned 
by  the  plaintiff;  that  the  plaintiff  plromised  to  pay  for  the  shawls 
in  twenty  days,  which  promise  he  had  failed  to  perform,  and  as 
he  had  been  repeatedly  called  upon  for  the  amount  without 
effect,  the  defendant  was  about  to  take  legal  proceedings  for 
the  recovery  of  the  same,  when  the  plaintiff  anticipated  him 
by  bringing  this  false  suit  against  him.  The  defendant  made 
no  allusion  in  his  answer  to  the  pair  of  shawls  alleged  to  have 
been  returned  to  him  at  his  request,  but  being  pressed  upon  the 
point  by  the  plaintiff  in  his  replication,  he  declared  in  his 
tejoinder  that  they  had  been  sold  back  to  him  by  Luchmee 
Pershad,  the  plaintiff's  darogah,  for  the  sum  of  Bs.  125,  which 
was  duly  entered  in  his  books.  The  plaintiff  admitted  in  his 
replication  that  his  son's  hame  was  Lall  Bishenath  Singh,  an4 
not  Lall  Buksh  Singh,  as  erroneously  stated  in  his  petition  of 
plaint  by  a  mistake  of  the  copyist,  and  the  former  name  was 
consequently  substituted  for  that  of  Lall  Buksh  Singh  in  the 
subsequent  proceedings  of  the  case. 

The  Principal  Sudder  Ameen,  considering,  the  claim  of  the 
plaintiff  to  be  satisfactorily  established  by  the  proofs  adduced 
by  him  in  support  of  it,  passed  a  decree  in  his  favour  for  the 
full  amount  of  his  demand. 

The  objections  urged  by  the  defendant  in  his  grounds  of 
appeal  to  this  decision,  are  substantially  a  repetition  of  the 
pleas  contained  in  his  pleadings   in  the  lower  Court,   an    ab- 
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fttract  of  which  has  already  been  given.  He  cimtends  that  tha 
witnesses  of  the  plaintiff,  on  whose  evidence  the  Principal 
Sudder  Ameen  has  passed  a  decree  in  his  favour,  are  quite 
unworthy  of  belief;  that  it  is  absurd  to  suppose  that  exten- 
sive money  transactions,  such  as  the  plaintiff  represents  him- 
self to  carry  on,  could  be  conducted  without  regular  books  of 
account  being  kept,  but  that  the  plaintiff  admits  that  he  has 
no  books ;  that  the  surkhui,  on  which  the  plaintiff  has  brought 
his  action,  is  a  mere  piece  of  waste  paper,  which  it  was  a  much 
easier  matter  to  fabricate  and  to  have  stamped,  than  books  of 
account,  embracing  the  accounts  of  several  individuals,  or 
a  stamped  bond,  for  which  stamp  paper  and  the  names  of 
attesting  witnesses  were  required ;  that  if  the  iurkhui  and  in- 
voice were,  as  alleged,  executed  on  the  same  date,  it  was  strange 
that  the  one  made  no  mention  of  the  other;  that  the  invoice 
not  having  been  stamped,  was  inadmissible  as  evidence  in  its 
present  form ;  that  although  the  Principal  Sudder  Ameen  had 
objected  to  the  defendant's  books  of  account  by  which  he  had 
supported  his  defence,  he  had  made  no  reference  in  his  decision 
to  the  report  of  the  ameens  specially  appointed  to  examine  them, 
and  who  had  pronounced  them  to  be  correctly  kept,  which  decla- 
ration the  Principal  Sudder  Ameen  had  not  attempted  to  con- 
trovert, and  that,  finally,  the  evidence  of  his  witnesses  was  good, 
and  not  open  to  suspicion. 

The  Court  having  carefully  considered  the  proofs  adduced 
by  either  party,  are  unanimous  in  opinion,  that  the  decree, 
passed  by  the  Principal  Sudder  Ameen  in  favour  of  the  plaintiff, 
is  not  borne  out  by  the  record,  and  that  it  cannot  be  mantain- 
ed.  They  observe  that  the  claim  of  the  plaintiff  rests  entirely 
upon  the  mrkhut,  upon  which  he  has  brought  his  action, 
and  the  evidence  of  certain  witnesses,  who  are  alleged  to  have 
been  present  when  it  was  executed,  upon  a  settlement  of  ac- 
counts between  the  parties,  and  of  others,  who  were  sent  at 
different  times,  to  demand  payment  from  the  defendant. 

As  regards  the  mtrkhui  itself,  the  Court  consider  it  to  be  open 
to  all  the  objections  which  the  defendant  has  taken  to  it.  Al- 
though now  bearing  a  stamp,  it  was  originally  executed  upon  a 
piece  of  plain  paper;  no  books  of  account  of  any  kind  have  been 
produced  to  support  it,  nor  any  written  memorandum  to  show 
the  various  items  of  which  the  total  sum  mentioned  in  it  ia 
composed,  though  according  to  the  evidence  of  some  of  the 
plaintifi^s  witnesses,  it  was  upon  such  memoranda  that  the 
adjustment  of  accounts  took  place,  and  the  balance,  expressed 
in  the  nirMti/,  consisting  partly  of  principal  and  partly  of  in- 
terest, was  found  to  be  due;  the  deed  is  not  attested  by  the 
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evidence  of  a  single  witness,  and  it  is  not  therefore  susceptible 
of  proof  in  the  usual  mode;  the  defendant  denies  that  the 
signature  which  it  bears^  is  his^  and  the  plaintiff  has  taken  no 
steps  to  prove  that  the  signature  is  in  the  hand-writing  of  th^ 
defendant^  while  several  witnesses  have  deposed,  on  behalf  of 
the  defendant,  that  to  the  best  of  their  belief,  the  hand- writing 
of  the  signature  is  not  that  of  the  defendant;  the  plaintiff  has  also 
failed  to  establish  by  satisfactory  proof,  either  oral  or  documen- 
tary, the  occurrence  of  previous  pecuniary  transactions  between 
himself  and  the  defendant,  or  that  the  latter  had,  as  averred  in 
the  plaint,  been  in  the  habit  of  taking  up  loans  of  money  from 
bim,  according  as  he  required  them  to  carry  on  his  business. 

With  respect  to  the  onl  evidence  produced  by  the  plaintiff  to 
substantiate  his  claim,  the  Court  remark  he  has  not  brought  for* 
ward  any  gomashta,  accountant,  or  other  party  on  his  establish- 
ment, who  may  have  been  employed  to  assist  in  keeping  his 
mccounts,  and  in  managing  his  business,  and  who  could  have 
deposed,  from  his  own  knowledge,  to  any  pecuniary  dealings 
between  the  parties,  and  generally  to  the  state  of  the  defend- 
ant's account^  though  according  to  the  statement  of  some  of 
the  witnesses,  the  plaintiff  had  such  people  in  his  employ ;  of 
live  witnesses  brought  forward  by  him,  as  having  been  present 
when  the  adjustment  of  accounts  took  place,  and  the  defendant 
acknowledged  the  correctness  of  the  balance  found  to  be  due 
by  him,  and  executed  the  surkkut  in  dispute  for  the  amount, 
four  are  shown  to  have  been  the  plaintiff's  family  priests,  who 
were  in  the  habit  of  going  daily  to  his  house  to  receive  the  usual 
offerings,  or  alms,  and  they  must,  therefore,  be  considered  to  be 
in  some  degree,  under  his  influence,  while  none  of  the  witnesses  are 
of  that  class  or  character,by  whose  evidence  a  claim  of  this  nature 
should  be  supported ;  their  statements,  moreover,  are  replete 
with  discrepancies,  and  that  upon  points,  upon  which  an  ap« 
proach  to  consistency  might  have  been  expected ;  for  instance^ 
though  each  could  depose  to  the  exact  sum,  including  the  frac- 
tion of  an  anna,  which  was  found  to  be  due  by  the  defendant,  and 
for  which  the  Murkkui  was  executed,  they  all  differed  most  materi- 
ally as  to  the  date  of  the  transaction :  the  first  witnesses  declar- 
ing it  to  have  occurred  five  and  a  half  or  six  years,  and  the  last 
only  one  year  ago;  the  statements  of  the  other  witnesses  vary  in 
m  nearly  equal  degree  in  this,  as  well  as  on  other  material 
points,  and  their  evidence  generally  is  found  by  the  Court  to  be 
so  unsatisfactory,  that  they  are  unable  to  concur  with  the  Prin- 
cipal Sudder  Ameen  in  accepting  it  as  true,  and  such  as  would 
justify  a  decree  in  favour  of  the  plaintiff.  The  Court  observe, 
that  it  the  plaintiff  did  not  think  proper  to  observe  ordinary 


Digitized  by 


Google 


240 

precautions  by  taking  from  the  defendant  a  bond^  execntcd 
with  the  usual  formalities,  he  must  abide  by,  the  consequences; 
having  dispensed  with  those  formalities  he  could  have  no 
right  to  expect  that  he  would  succeed  in  his  suit  upon  such 
evidence  as  he  has  brought  forward  in  support  of  it.  With  re- 
gard to  the  reason  assigned  by  the  plaintiff  for  ii.')t  taking  a 
stamped  bond  from  the  defendant,  vis.^  that  it  would  have  been 
beneath  his  dignity,  the  Court  remark,  that  if  valid,  it  must 
equally  have  interfered  with  the  defendant's  execution  of  the 
mtrkhut  in  dispute,  which,  accordiirg  to  the  plaintiff's  witnesses, 
was  executed  with  all,  and  indeed  more  than  the  ordinary  pub- 
licity, though  not  with  the  usual  formalities  of  a  bond  on 
stamped  paper,  and  the  Court  have  no  hesitation  therefore  in 
rejecting  this  plea  as  altogether  untenablo.  The  Court  deem  it 
necessary  only  further  to  remark,  as  regards  the  proofs  addu- 
ced by  the  defendant,  that  the  Principal  Sudder  Ameen  having 
subjected  his  books  of  account  to  the  examination  of  ameens, 
who  pronounced  them  to  be  correctly  kept,  should  not  have  set 
aside  their  opinion,  and  declared  the  books  of  the  defendant 
nnworthy  of  trust,  simply  because,  on  inspection,  ^hey  appeared 
to  him  to  be  so,  without  entering  into  a  full  explanation  of  his 
reasons  for  differing  from  the  report  of  the  ameens. 

On  the  foregoing  grounds,  the  Court  are  of  opinion  that  judg- 
ment must  be  for  the  appellant,  and  they  accordingly  reverse  the 
decision  of  the  Principal  Sudder  Ameen  and  dismiss  the  claim  oC 
the  plaintiff,  with  costs. 


7%if  14/A  June  1852. 
Present : 


TA.  W.  Bbgbie,       1 
l:<  S.  S.  Brown,  >Jud(;€S. 

^H.  B.  HAaiNGTON,J 


{Special  Appeal  from  the  dednon  of  J.  /*. 
Gubbins,  Esq,,  Judge  of  DeAlie,  dated 
13th  December  1851. 

Salvo  Ram,  (Defendant),  Appellant, 
versus 
NuTH    Mull,  (Plaintiff),  Respondent. 
A  BRicr  report  of  the  particulars  of  this   case  is  given  in  the 
Volume  of  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  "whethw  the  decisions 
of  the  lower  Courts  were  warranted  by  usage  as  regards  the 
rights  of  individuals  in  respect  to  the  particular  matter  in 
dispute  between  the  parties.'" 
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On  referring  to  the  pleadings  of  the  parties^  the  Court  find 
that  amongst  other  objections  taken  by  the  defendant  to  thfi 
claim  of  the  plaintiff^  he  distinctly  asserted  that  he  had  erected 
the  buildings^  the  removal  of  which  constitutes  the  subject  mat- 
.ter  of  this  action^  with  the  permission  of  the  plaintiflT,  and  that 
-this  fact  was  made  one  of  the  issues  for  trial  by  the  Moonsiff, 
who,  after  taking  evidence  to  it,  rejected  the  plea  as  not  proTcd; 
as  the  defendant  had  thus  by  bis  answer  virtually  conceded  the 
right  of  the  plaintiff  to  object  to  the  buildings  in  question,  by 
alleging  that  he  had  obtained  his  permission  to  construct  them, 
which  fact  he  was  unable  to  establish,  it  would  have  been  suffi- 
.ciont,.  theCourt  remark,  for  the  Moonsiff  to  have  passed  a  decree 
in  favour  of  the  plaintiff  on  this  ground  alone,  aivd  such 
would  indeed  appear  to  have  been  his  proper  course;  but  he  went 
further,  and  entered  into  the  general  question  of  how  far  a 
party  was  at  liberty  to  erect  what  buildings  he  pleased  upon 
his  own  land,  notwithstanding  that  such  buildings  might  become 
a  source  of  inconvenience  and  annoyance  to  hia  neighbours, 
and  as  the  decision  of  the  Judge  in  appeal,  confirming  that  of  the 
Moonsiff,  turned  altogether  upon  this  point,  without  any  refer- 
ence to  the  leave  alleged  to  have  been  given  by  the  plaintiff  to 
the  defendant  to  construct  the  buildings  in  dispute,  the  Court 
considered  it  proper  to  grant  a  special  appeal,  on  the  motion 
of  the  defendant,  to  try  whether  the  decision  of  the  lower 
Courts  were  warranted  by  usage,  particularly  as  the  Judge  appear- 
ed himself  to  have  given  rise  to  doubts  upon  the  question  by  a 
former  decision  passed  by  him,  under  date  the  18th  November 
.1848,  in  a  case  somewhat  resembling  the  present  one,  and  in  the 
absence  of  any  positive  law,  or  prior  decision  of  this  Court  upon 
the  subject,  it  seemed  desiral)le  that  some  general  rule  should 
be  laid  down,  which  could  afterwards  be  referred  to  for  the 
purpose  of  settling  similar  disputes. 

The  Court  observe  that  according  to  English  law,  ''if  a  man 
builds  a  house  so  close  to  the  house  of  his  neighbour,  that  his 
roof  overhangs  the  roof  of* his  neighbour)  and' throws  the  water 
off  his  roof  upon  it,  or  if  he  erects  a  house  or  other  building 
BO  near  to  hie  neighbour  as  to  obstruct  his  natural  lights  and 
windows,  '^  these  are  hetd  to  be  private  injuries,  or  nuisances, 
for  the  redress  of  which  a  civil  action  will  lie,  and  they  consider 
the  enforcement  of  the  same  principle  to  be  no  less  called  for 
in  this  country,  not  only  as  equally  applicable  on  grounds  of 
its  manifest  equity,  but  more  especiaUy  in  reference  to  the 
peculiar  prejudices  and  habits  of  the  people.  The  application 
of  the  principle,  the  Court  remark,  must  h€  left  to  the  particu- 
lar facts  and  circumstances  of  each  case,  as  it  may  arise,  to  be 
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determined  by  the  Court,  upon  which  the  decision  ef  the  cue 
may  devolve  in  the  ordinary  course,  and  as  in  the  suit  mom 
before  the  Court  in  appeal,  both  the  Moonsiff  and  the  Judge 
have  found,  upon  an  investigation  of  the  merits,  that  the  build- 
ings eomplained  of  are  of  recent  construction  and  are  a 
private  nuisance  to  the  plaintiff  who  resides  immediately  q>- 
posite,  the  Court  are  unanimous  in  opinion,  that  those  officers 
have  only  acted  in  accordance  with  usage  and  established  prac* 
tice  in  causing  the  abatement  of  the  nuisance  by  ordering  the 
removal  of  the  buildings,  and  that,  consequently,  no  sufficient 
reason  exinis  for  their  interference  with  the  decisions  of  the  Courte 
below  on  the  ground  set  forth  in  the  certificate  of  special  appeal. 
The  appeal  is  accordingly  dismissed  with  costs* 


•«- 


The  14/A  June  1852. 

{A.  W.  Begbie,       T 
S.  S.  Beown,  yJudges, 

H.  B.  Harinoton,  J 

{Special  appeal  from  the  decisian  of  C.  R. 
TuUoh,  Esq.,  Judge  of  Mirzapore^  doled 
Sdst  December  1851, 

IUm  ]>ass  ANn  ANOXHUR,  f  Defendants  J ,  Appellants^ 

versus 

BuHADUB  MUI4L,  f Plaintiff/,  Respondent. 

The  particulars  of  the  case  are  givQuin  th?  volume  of  printed 
decisions  for  the  month. 

A  special  appeal  was  allowed  to  try;  1st,  whether  the  plaintiff 
having  distinctly  pleaded  in  his  plaint  that  upon  a  settlement 
of  accounts,  on  the  date  mentioned,  the  defendants  in  the 
presence  of  witnesses  admitted  the  correctness  of  the  balance 
claimed,  and  the  fact  being  equally  positively  denied  by  the 
defendants,  this  was  not  a  material  issue  between  the  parties, 
which  the  lower  Courts  were  required  to  try  and  dispose  of; 
and  2ndly,  whether  the  Judge  having  adopted  the  suggestion 
contained  in  the  Circular  Orders  of  the  4th  February  1840,  and 
a  Ued  in  the  aid  of  assessors,  under  the  provisions  of  Begulation 
VI.  of  1832,  to  examine  and  report  their  opinion  upon  the  books 
of  account,  exhibited  by  the  parties  in  support  of  their  respective 
pleas,  and  the  assessors  so  appointed,  having  pronounced  in 
favour  of  the  defendants*  books  and  against  those  of  the  plain- 
tiffs, the  decision  of  the  Judge  can  be  considered  to  fulfil  the 
requirement  of  the  law  in  setting  aside  thoir  opinion  without 
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a  full  consideration  and  statement  of  the  grounds  upon  which 
it  is  baaed^  and  of  his  reasons  for  dissenting  from  it. 

As  regards  the  first  point  mentioned  in  the  certificate  of 
special  appeal,  the  Court  remark  that  issue  was  fairly  joined  by 
the  parties  upon  the  question  of  fact  involyedin  it;  the  burthen 
of  proof  rested  of  C3urse  with  the  plaintiff  by  whom  the  aver- 
inent  was  made,  and  as  the  right  decision  of  the  case  necessa- 
rily turned,  in  a  great  measure,  upon  the  correctness  or  other- 
wise of  the  plea,  it  was  clearly  the  duty  of  the  lower  Courts  to 
have  adjudicated  upon  it,  and  to  have  distinctly  expressed  their 
(pinion,  whether  it  was  established  or  not;  in  this  respect, 
however,  the  judgments  of  both  Courts  are  defective. 

With  regard  to  the  second  ground,  the  Court  observe  that  the 
Judge,  in  his  decision,  makes  no  mention  of  the  various  grounds 
of  appeal  ui^ed  by  the  appellants  to  his  Court  against  the 
decision  of  the  Court  below,  or  of  his  reasons  for  overruling 
them,  and  that  although  he  considered  it  proper  to  call  in  the 
aid  of  two  merchants,  to  whom  he  referred  the  case  as  Apunchayet, 
under  the  provisions  of  Clause  2,  Section  8,  Regulation  YI. 
of  1882,  (their  designation  as  assessors  being  obviously  a  mistake,) 
JB^nd  they  gave  in  a  written  opinion  against  the  plaintiffs'  and 
in  favour  of  the  defendants'  books,  detailing  at  considerable 
length,  the  reasons  for  preferring  the  latter,  the  Judge  content- 
ed himself  with  the  following  general  remark  for  not  acquies- 
cing in  what  he  calls  their  awaid,  viz.,  ''that  it  did  not  seem  to 
him  to  be  clear,  or  based  on  sufficient  grounds  to  set  aside  the 
Moonsiff's  decision ;''  he  does  not,  however,  state  in  what  respects 
it  was  not  clear,  or  what  were  the  grounds  upon  which  it  was 
based,  nor  is  there  any  thing  in  his  decision  to  show  that  those 
grounds  had  been  carefully  examined  by  him,  and  what  were 
his  reasons  for  rejecting  them,  all  which  the  Court  consider  to 
have  been  necessary,  notwithstanding  that,  under  the  law,  the 
decision  of  the  case  rested  exclusively  with  the  Judge,  particularly 
in  reference  to  the  provisions  of  Act  No.  XIL  of  1843,  which 
expressly  requires  not  only  that  the  points  to  be  decided,  and 
the  decision  thereon^  but  that  also  the  reasons  for  the  decision 
shall  in  every  case  be  recorded  by  the  Judge  passing  the  same. 

On  these  grounds,  the  Court  consider  it  necessary  to  annul 
the  decision,  passed  by  the  Judge  in  the  case,  as  incomplete^ 
and  to  remand  the  case  to  his  file  for  revision,  and  with  a  view 
to  a  fresh  adjudication  of  it  in  reference  to  the  foregoing  obser* 
vations;  in  giving  effect  to  these  orders,  it  will  be  the  duty  of 
the  Judge  carefully  to  conform  to  the  rules,  contained  in  the 
Court's  recent  Cin^ular  letter  of  the  5th  March  last. 
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The  \4dh  June  1852. 

Present: 


{A.  W.  Beobib,      T 
S.  S.  Brown,  >  Judges, 

H.  B.  Hakinoton,  J 


{Special  appeal  ffom  the  decision  of  C.  R: 
TuUoh,  Esq.,  Judge  ofMirzapore,  datei 
^\st  December  1851. 
Bamdass  and  another^  (Defendants),  Appeltanis, 
versus 
B(XHAiK)OR  Mull,  (Flamtiff),  Respondent. 

THEparties  to  this  appeal  are  identical  with  those  in  the  preced- 
ing case,  decided  under  this  date.  The  circumstances  of  the  two 
eases  are  aKke,  and  a  special  appeal  haying  been  admitted  upon 
the  same  grounds,  the  court  reverse  the  decision  of  the  Judge  in 
this  ease  also,  and  remand  the  case  to  his  file  to  be  adjudicated 
afresh  with  the  other  suit. 


The  lHh  June  1852. 
Present :  S.  S.  Brown,  Judges 

r  Special  appeal  from  the  deeisum  of  W.  P* 
Case  No.  192  of  1852. 'j      Masson^Esq.,  Offg.  Judge  ofGoruekpore, 
I     dated  20th  December  1851. 

Srbbnath  and  OTHERS,  (Plaintiff^),  Appellants, 

versus 

Baboo  Akbur  Singh  and  others,  f Defendants),  Respondents. 

The  decision  will  be  found  in  the  printed  volume  of  the  month. 

A  special  appeal  was  admitted  to  try,  whether  in  recording  his 
decision  the  Judge  had  fulfilled  the  requirements  of  the  law  in 
Section  1,  Act  XII.  of  1643,  and  whether  the  decision  was  not 
moreover  defective  in  its  having  failed  to  notice,  and  dispose 
of  the  appellants'  reasons  of  appeal  from  the  judgment  of  tiie 
lower  Court. 

The  Court  eonsider  the  decision  of  the  Judge  to  be  open  totlie 
defects  stated  in  the  certificate.  The  claim  was  for  the  establish- 
ment of  right  in  nineteen  beegahs  one  biawah  of  birt  land,  and 
the  reasons  assigned  by  the  Principal  Sudder  Ameen  for  the 
dismissal  of  the  suit  were  as  follow.  He  noticed  first,  the  want 
of  any  title  deed  or  birt  putr,  and  proceeded  to  comment  on 
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certain  discrepancies  in  the  evidence  which  he  particularized. 
He  also  doubted  the  testimony  of  the  witnesses  by  reason  of 
their  relationship  with  the  plaintiff.  A  statement  made  by  the 
opposite  party  in  the  Settlement  office  and  in  another  case 
regarding  this  land^  which  had  been  adduced  by  the  plaintiffs 
in  support  of  their  claim^  was  also  rejected.  The  reasons  for 
this  conclusion^  however^  are  not  distinctly  recorded. 

In  appeal,  the  plaintiffs  urged  amongst  other  reasons,  that 
the  land  at  the  time  of  the  Settlement  survey  had  been  measur- 
ed off  under  their  names,  and  that  they  had  effected  its  demar- 
cation at  the  same  period.  They  also  insisted  in  reference  to 
the  exhibits  filed  by  them  that  the  opposite  party  had  not  only 
made  a  plain  admission  of  the  fact  of  the. Mr/  right  in  the  pre- 
ceding case,  with  indications  of  its  locality,  but  that  they  had 
deposed  to  the  birt  right  and  possession  of  tiie  appellants  in  some 
evidence  given  in  the  Settlement  office. 

The  Judge,  after  recording  the  claim  and  an  abstract  of  the 
sti^tement  in  the  plaint,  observes,  '^  There  is  no  birt  puir,  and 
agreeing  with  the  Principal  Sndder  Ameen  that  plaintiffs  have 
failed  to  prove  their  claim,  I  dismiss  the  appeal.^'  In  this  brief 
order,  sufficient  attention  has  not  been  paid  to  the  terms  of  the 
Act  above  cited,  which  require  ''  the  reasons  for  the  decision'' 
to  be  written,  and  the  Court  cannot  accept  it  as  the  adjudica- 
tion of  the  case  on  its  merits,  to  which  the  appellants  are  enti- 
tled. The  decision  is  accordingly  annulled,  and  the  Judge  will 
be  directed  to  replace  the  case  on  his  file,  and  to  dispose  of  it 
by  a  retrial. 
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ne  I4>th  June  1852. 

{A.  W.  BeobiEj      T 
S.  S.  Brown,         >  Judges. 
H.  B.  Habington,  J 


C  Special  uppetd  from  the  decision  of  7W- 
n  -vr^  i/5e  iQKo  J  suddook  Hossein  Khan,  Principal  Sud- 
Cask  No.  165  of  1852.^      ^  ^,^   ^^  C««;»p;,re,  aS  25A 

(_     November  1851. 

Mr.  D.  Maxwell,  fPlaintiffJ,  Appellant, 

versus 

Bhugooo  and  Mudarse,  (Defendants),  Respondents. 

The  suit  was  brought  for  the  recoyery  of  a  balance  of  rent  for 
the  khurreef  season  of  the  current  year  1258  Fuslee.  The  plaintiff 
was  nonsuited  in  both  Courts^  and  a  special  appeal  was  admitted 
to  try,  whether  the  decisions  of  the  lower  Courts  in  ruling  that 
arrears  of  rent  accruing  in  the  instalments  of  the  current  demand 
are  not  recoverable  in  the  Courts  previously  to  the  filing  of  the 
putwarree's  papers,  and  in  nonsuiting  the  plaintiff  accordingly 
are  consistent  with  the  intent  of  Sections  18,  14,  and  15,  Regu- 
lation IX.  of  1888. 

The  Courts  are  of  opinion  that  the  lower  Courts  have  proeeed- 
ed  on  a  misconception  of  the  Sections  quoted,  which  merely  pro- 
vide for  the  delivery  of  the  accounts  at  such  periods  as  the  Board 
may  direct,  and  aj;tach  the  penalty  of  nonsuit  to  a  neglect  to 
conform  to  the  rules.  By  the  rules  prescribed  by  the  Sadder 
Board  of  Revenue  for  these  provinces,  the  accounts  are  directed 
to  be  furnished  once  a  year,  viz.,  on  the  1st  Octobeir  for  the  year 
preceding,  and  inattention  to  them  would  necessarily  entail  a 
nonsuit  on  a  party  bringing  his  suit  after  that  date  for  the  re- 
covery either  of  an  arrear  of  the  preceding  years,  or  of  a  ba- 
lance of  rent  for  the  current  seasons,  but  the  Regulation  is 
obviously  inapplicable,  when,  as  in  the  present  instance,  the 
suit  has  been  instituted  previously  to  the  period  fixed  for  the 
delivery  of  the  accounts  of  the  year,  the  rent  of  a  portion  of 
which  forms  the  subject  of  the  claim.  It  is  not  pleaded  by 
the  defendants  that  the  acfcounts  for  the  preceding  year,  1257 
Fuslee,  had  not  been  filed  in  the  Revenue  Office,  and  ^e  Courts 
had  therefore  no  ground  for  nonsuit.  The  decisions  are  annulled^ 
and  the  case  will  be  remanded  to  the  Court  of  the  MoonsiflT  for 
a  trial  on  the  merits. 
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The  I7th  June  185S. 
Present :  A.  W.  Bsgbie^  Judge. 

{Special  appeal  from  the  decision  of  R. 
J.  Tayi^,  Esq,,  Judge  of  Jounpore, 
dated  15/A  September  1851. 

Shunker  Lall^  (PlainiiffJi  Jppellani, 

versus 

MussuMAT  MuNKOWRA   AND  OTHERS^  f  Defendants  J ,  Respondents. 

For  the  Judge's  decision  see  pages  123  and  124  of  the  printed 
reports  for  Zillah  Jounpore  for  the  past  year. 

A  special  appeal  is  admitted  to  try,  ''  whether  the  Judge  is 
correct  in  ruling,  that  the  plaintiff's  suit  is  beyond  the  limita- 
tion statute  prescribed  for  hearing,  because  the  claim  is  found- 
ed on  the  iheeka  of  the  1st  May  1829^  a  date  far  beyond  twelve 
years.'* 

I  am  of  opinion  that  the  Judge's  decision  is  erroneous.  From 
the  record  it  appears,  that  the  appellant  received  the  theeka 
for  the  term  of  ten  years,  (1237  to  1246  Fuslee),  the  entire 
amount  of  the  theeka  for  the  ten  years  being  paid  to  the  res- 
pondents in  advance,  and  it  was  stipulated  in  the  deed,  that 
at  the  end  of  that  period,  the  amount,  thus  advanced  by  the 
appellant,  should  be  repaid  by  the  respondents  with  the  tuccavee 
advances,  and  arrears  of  rent,  which  might  be  due  from  the 
cultivators  at  the  end  of  1246.  The  respondents,  however,  in 
violation  of  their  engagement,  resumed  possession  in  1247  with- 
out repaying  the  money  advanced  to  him.  The  appellant's 
cause  of  action,  therefore,  clearly  arose  when  he  was  dispossess- 
ed, viz.,  at  the  end  of  Jeyt  1246  Fuslee,  corresponding  with 
26th  Jnne  1839.  He  instituted  the  present  suit,  on  the  9th 
April  1850,  being  a  period  of  ten  years,  nine  months  and  thir- 
teen days.  The  Judge  is  wrong  in  assuming  the  cause  of  ac- 
tion to  have  arisen  at  the  date  of  the  execution  of  the  deed* 
Equally  erroneous  is  the  conclusion,  drawn  from  the  appellant's 
alleged  dispossession  in  1836,  as  it  appears  that  the  disposses- 
sion in  question  was  merely  temporary,  having  been  brought 
about  by  the  execution  of  a  decree  obtained  by  Mussumat 
Munkowra,  against  Iladhakishen  (the  original  theekadar) 
and  Matadyal  and  others,  the  grantors  of  the  theeka;  which 
decree  was,  subsequently,  reversed  on  appeal,  and  the  thee- 
kadar restored  to  possession. 

For  the  above  reasons,  I  annul  the  decision  of  the  Judge,  and 
remand  the  case  to  him  with  direction  to  dispose  of  it,  on  the 
merits,  the  law  of  limitation  opposing  no  bar  to  such  enquiry. 
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J%e  %lii  June  1852. 

{A.  W.  Beobii,       1 
S.  S.  Brown,  Ijudgei. 

H.  B.  Harington,  J 


r  Regular  appeal  from  the  decision  of  MouU 
n  XT  in  iQ>ia  J  ^^  Mourned  Luteef  Khan,  Principal 
CasbNo.151of1849.^      S.aW«-  Ameen  ofGaruckpare,  dSed 

t     81«/  March  1849. 

MaAabaj  Nuwul  KishObe  Singh,  (DefendanlJ,  Appellant, 

versus 
Syud  InaYut  Aiii,  fPlaintiffJ,  Respondent. 

Tttis  is  It  suit  for  the  redemption  of  the  mortgage  of  atwelre-* 
auna  share  of  mouzah  Indurjiti,  &c.,  148  villages  appertain- 
ing to  the  talooq  of  Shahpore,  with  wasitdl  frdm  1231  to  the  mid-' 
die  of  1251  Fuslee,  the  value  of  the  claim  heing  estimated  at 
Rs.  33,729-18.6. 

This  case  was  remanded  by  this  Court  under  date  22nd  March 
1847,  for  the  reasons  specified  in  the  order,  which  will  be  fonnd 
at  pages  63  to  65  of  the  printed  decisions  for  the  year  in  question. 
The  present  Principal  Sudder  Ameen  has  again  decided  the  case^ 
in  favour  of  the  plaintiif,  decreeing  the  redemption  and  awarding 
wasUdt  to  the  amount  of  Rs.  9472-10-0^.  In  disposing  of  the 
case,  the  Principal  Sudder  Ameen  has  not  accepted  implicitly  the 
accounts  or  evidence  of  either  party ;  but  has  recorded  an  opi- 
nion on  each  disputed  item  in  the  wasUdi  account.  He  finds  that 
the  two  deeds  (of  dates  subsequent  to  the  mortgage)  produced  by 
the  defendant,  the  existence  of  which  had  been  concealed  by  the 
plaintiff,  were  authentic;  but  that  the  last  of  them  Was  uncon- 
nected with  the  original  deed  acknowledged  by  the  plaintiff,  and 
that  the  original  deed  itself  is  a  mortgage,  not  a  sh^rakutnamah, 
as  pleaded  by  defendant,  and  he  refused  to  allow  the  defendant 
the  half  of  the  profits  claimed  by  him,  in  addition  to  the  inter* 
est  at  six  per  cent  stipulated  in  the  deed,  and  with  reference  to 
his  ruling  on  these  several  points,  the  Principal  Sudder  Ameen 
determined  that  the  defendant  had  realized  Rs.  9472-10-0|,  in 
excess  of  what  was  due  to  him  under  the  two  deeds  of  the  9th 
July  1821,  and  3l8t  December  1823,  and  gave  the  plaintiff  t 
decree  for  that  sum  with  redemption  of  his  estate. 

The  defendant  appealed  from  this  decision. 

He  contended  that  the  deed  of  the  9th  July  1821,  is  i^  shwra^ 
kutnamah,  not  a  mortgage,  that  the  third  deed  of  the  31st  January 
1824  was  connected  with  the  original  deed  of  the  9th  July  1821; 
that  as  interest  at  the  low  rate  of  six  per  cent  had  been  stipu- 
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hited  in  consideration  of  the  defendant  having  taKen  upon  him*- 
self  tlie  village  expenses^  the  latter  ought  to  have  been  allowed 
him  in  account^  and  he  farther  urged  several  objections  to  the 
Principal  Sudder  Ameen's  calculation  of  the  warildi. 

The  Court  at  large  are  unanimous  in  opinion  that  the  deed 
of  the  Slst  January  1824^  is  connected  with  the  original  deed 
of  the  9th  July  1821^  and  the  subsequent  instrument  of  the 
Blst  December  1823^  and  that  the  most  equitable  mode  of  deal- 
ing with  the  case  is  to  construe  all  the  deeds  strictly  in  con- 
formity with  their  tenor,  so  far  as  may  be  done  without  contraven- 
ing the  laws  against  illegal  interest.  With  a  view  to  the  adjust- 
ment of  the  disputed  wasildt  account,  the  Court  deemed  it  ex- 
pedient to  refer  this  matter  to  a  punchayet  under  the  provisions 
of  Clause  2,  Section  8,  Begulation  YI.  of  1832^  who  submitted 
their  report  on  the  2nd  February  1852. 

The  Court  concur  with  the  punchayei  in  rejecting  as  spurious 
the  accounts  of  nine  of  the  villages  *  for  the  Fuslee  year  1240^ 
which  the  respondent  affirmed  to  have  been  filed  in  the  Collector's 
office  by  the  appellant's  karindahf  but  which  the  appellant  him- 
self repudiated.  They  observe  that  the  papers  in  question  are 
not  attested  by  any  official  signature,  (such  as  appears  on  the 
other  papers  forming  part  of  the  same  bundle)  as  having  been 
filed  by  the  person,  whose  name  is  subscribed  to  them,  that  it  is 
highly  improbable  that  the  appellant  should  have  filed  accounts 
so  unfavorable  to  himself  on  the  eve  of  a  new  settlement,  and 
from  the  tenor  of  the  deposition  of  the  karindah,  Ahmud  Hoossein, 
under  date  2nd  May  1834,  it  was  evident  that  up  to  that  time 
no  accounts  for  the  year  1240  had  been  put  in  by  the  appellants 
The  Court  further  deem  it  equitable,  as  a  general  rule,  to  give 
the  respondent  (the  mortgager)  credit  for  every  sum  entered  in 
the  accounts  rendered  by  the  appellant,  (the  mortgagee)  as  rea- 
lized, and  not  to  allow  the  latter  to  repudiate  any  of  those 
items  on  the  plea  of  their  being  illegal  cesses;  while  on  the 
other  hand,  they  reject  as  unworthy  of  credit,  in  opposition  to 
the  sworn  accounts  of  the  mortgagee,  certain  items  of  alleged 
Tcceipt  which  the  respondent  attempted  to  establish  by  the  evi- 
'dence  of  the  dismissed  putwarrees.  With  these  preliminary  ob- 
servations, the  Court  proceed  to  record  their  decision  on  each  of 
the  items,  to  which  objections  have  been  made  by  either  party, 
1.  They  reject  the  item  of  Rs.  1387-2,  on  account  of  Jhao 
Jungle  (admitted  by  the  punchayet),  as  the  same  is  not  to  be  found 
«ii  the  mortgagee's  accounts,  the  only  evidence  adduced  to  prove 

*  1  Jngnnia,  2  Bdorjen  Khoord.  3  Delawnl  Chuk,  4  Kbalsa  Chok,  5  Boodhonra.  6 
Ktiieepoor,  7  Orkeja,  (Jole  Malloo  Singh),  8  Jamnnia,  (Jote  Niueelrally),  9  Syd« 
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its  existence  being  that  of  the  dismissed  pntwarrees^  who  were 
interested  in  giving  testimony  adverse  to  the  appellant.  2. 
For  the  same  reason  the  Court  refuse  to  recognise  the  charge 
of  Ks.  1286^  on  account  of  nazur  or  bhenl.  8.  The  chai^  of 
Bs.  1461-12^  on  account  of  chowkeydar's  wages  is  allowed  ts  it 
forms  a  regular  item  in  the  village  expenses^  altogether  indepen« 
dent  of  the  will  of  the  mortgagee,  and  which  he,  as  the  repre- 
sentative of  the  owner,  was  compelled  by  the  orders  of  Govern- 
ment to  disburse.  4.  The  proceeds  of  the  ferry  over  the  river  Gogra^ 
the  rent  on  toddy  trees  and  kuqbazaaree  or  bazaar  cesses.  The  Court 
will  not  allow  the  appellant  to  repudiate  these  items,  as  he  now 
wishes  to  do,  on  the  plea  of  their  being  unauthorized  bylaw. 
He  has  entered  them  as  part  of  the  mesne  proceeds  in  his  sworn 
accounts,  and  must  be  held  to  them.  Had  they  not  been  so  enter- 
ed, the  Court's  decision  might  have  been  different.  5.  Hwq  M- 
seel  at  five  per  cent  on  the  settled  villages  and  ten  per  cent  on  Ae  fm- 
settled.  This  has  been  aUowed  by  the  punchayet,  and  the  Court 
approve  of  the  decision,  they  see  no  good  reason  to  allow  the 
appellant  ten  per  cent  on  the  settled  villages  as  claimed  by  him, 
the  trouble  and  expense  of  collection  in  the  latter,  being  (tf 
course,  much  less  than  in  the  former.  6.  Cutcherry  expenses. 
The  Court  uphold  the  decision  of  the  punchayet  in  regard  to 
this  item,  being  of  opinion,  that  no  bond  fide  charges  of  tiiis 
description  are  established  ;  the  mere  entry  of  such  in  the 
appellant's  accounts  is  not  considered  sufficient.  7.  The  Court 
likewise  affirm  the  decision  of  the  punchayet^  in  regard  to  the 
alleged  dispossession  of  the  appellant  during  two  uid  a  half 
years,  viz.,  from  the  middle  of  1238  to  the  end  of  1285  Fnslee, 
the  fact  being  established  by  the  production  of  the  papers  in 
the  case  of  execution  of  the  decree  obtained  by  Tegh  Ali  and 
others,  against  the  respondent's  father.  They  do  not  see 
reason  to  conclude  that  the  appellant  remained  out  of  posses- 
sion for  the  entire  three  years  as  alleged  by  him.  8.  The 
Court  do  not  concur  with  ^e  punchayet  in  their  opinion  regard- 
ing the  theeka,  or  farm,  of  the  five  villages,  Detjee  Jot,  fcc.,  the 
punchayet,  believing  the  said  theeka  to  be  a  collusive  trans- 
action on  the  part  of  the  appellant,  with  the  view  of  dimi« 
nishing  the  ostensible  coUections,  have  calculated  the  pfodwee 
according  to  the  asMimete^or  collections ;  but  the  Conlt  see  no 
sufficient  reason  to  question  the  bond  fide  nature  of  the  transac- 
tion, and  therefore,  adopt  the  finding  of  the  Principal  Sndder 
Ameen,  in  this  particular.  9.  With  respect  to  the  determina- 
tion of  the  collections  for  the  six  years,  (1240  to  1245  Fnslee) 
of  which  no  accounts  are  forthcoming,  the  Court  approve  <rf 
the  mode  adopted  by  the  punchayet  in  drawing  up  the  acccftint. 
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v\t.y  to  take  the  papers  of  1246,  as  the  standord  of  produce 
from  1242  Puslee,  (the  year  in  w  hich  the  settlement  was  made) 
to  1245^  and  the  accounts  of  1238  and  ]289  Fuslee,  asthe 
guide  to  the  collections  of  the  y  ears  1240  and  1241  Fuslee^  a  pre- 
ference being  given  to  the  accounts  of  1289,  when  such  were 
forthcoming.  The  accounts  of  1240  put  forward  by  the  res- 
pondent, as  having  been  filed  by  the  appellant^s  karindah,  be- 
ing for  the  reasons  already  stated,  rejected  as  spurious.  10. 
The  Court  correct  an  error  of  Rs.  5  in  the  yearly  produce 
of  mouzah  Tigra,  the  actual  amount  appearing  to  be  Rs.  45, 
not  40,  for  the  four  years,  1238  to  1241  Fuslee,  total  B«.  20, 
the  appellants  vakeel  himself  admitting  the  correctness  of 
the  respondent's  statement  in  this  particular.  11.  The  Court 
concur  with  the  punchayet  in  their  decision,  in  regard  to  the 
decreement,  by  diluvion,  in  mouzah  Goorgoojha,  which  they 
-  have  allowed  for  the  year  1246  wify  ;  the  daimof  the  respondent 
for  deductions  on  account  of  other  years,  appearing  to  them 
unfounded,  and  the  existence  of  the  village  in  the  year  1246 
oniy  being  manifest,  both  from  the  putwarree's  accounts  produ- 
ced by  tiie  respondent,  and  also  from  those  of  the  appellant. 
12.  The  Court  admit  the  justice  of  the  respondent's  claim  to 
the  produce  of  mouzah  Ookeya,  for  the  three  years  1248  to  1245 
omitted  by  the  punchayet^  as  the  same  is  entered  in  the  appel- 
lant's accounts,  and  his  vakeels  allow  the  item.  18.  The  Court 
agree  with  the  punchayet  in  disallowing  the  item  of  pwjote, 
claimed  by  the  respondent.  It  is  not  to  be  found  in  the  appel- 
lant's accounts,  and  the  respondent  has  produced  no  satisfactory 
proof  of  its  having  been  collected.  14.  The  Court  admit  the 
item  of  Bacha  Hahee,  (rejected  by  the  assessors)  on  the  general 
principle  recognized,  of  not  allowing  any  item  of  collection  en- 
tered in  the  appellant's  accounts,  to  be  called  in  question.  15. 
The  Court  reject  the  item  claimed  by  respondent,  on  account 
of  the  produce  of  mangoe  and  mhowa  trees,  the  same  not  being 
in  the  mortgagee's  accounts,  and  the  single  testimony  of  a  dis- 
missed putwarree  not  being  sufficient  to  establish  the  fact  of 
such  collections.  Thejnm^oye/  have  recorded  the  same  opinion. 
16.  The  Court  reject,  as  vexatious,  the  respondent's  objection 
to  the  admission  of  appellant's  claim  to  huq  tehied  in  certain 
Urteeah  villages,  on  Uie  plea  that  they  gave  the  appellant  no 
trouble  in  collecting  from  them.  They  concur  with  ^e  pwuiui' 
yet  in  thinking,  that  the  appellant  is  entitled  to  five  per  cent 
on  (M  the  eettled  viUages  of  whatever  description.  17.  In  regard 
to  theirespondenf  8  statement  that  the  appellant  had  overstated  the 
jummas  of  the  several  villages,  the  Court  observe  that  this  objection 
was  urged  by  the  respondent  before  the  punchayet,  but  no  proof  in 
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support  of  his  assertion  having  been  adduced^  the  plea  was 
Tery  properly  rejected.  It  has  been  repeated  by  the  respondent 
in  this  Courts  and^  adverting  to  the  very  important  nature  of 
the  pleaj  the  Court  signified  to  the  respondent's  vakeel^  their 
readiness  to  admit  it^  on  his  producing^  or  pointing  to,  any 
satisfactory  proof  of  the  truth  of  his  allegation.  This  per- 
mission was  given  on  the  26th  February  last^  but,  up  to  this 
date^  no  such  proof  has  been  adduced ;  and  the  Court  are  there- 
fore satisfied,  tiiat  it  is  a  gratuitous  and  unfounded  declaration, 
made  with  the  sole  view  of  causing  delay,  and  ihey  accordingly 
accept,  as  correct,  the  jummas,  as  entered  in  the  decision  of  the 
Principal  Sudder  Ameen,  and  the  calculation  of  the  punchayei. 
The  objections  of  both  parties  having  been  thus  far  disposed  of, 
two  other  points  were  mooted  by  the  vakeels  of  the  parties,  which 
it  was  necesssary  for  the  Court  to  determine  before  the  wasUdi 
accounts  could  be  drawn  out,  with  a  view  to  ascertain,  whether 
or  not  the  mortgage  had  been  redeemed.  The  appellant's  vakeel 
desired,  that  the  interest  on  the  amount  specified  in  the  shurakMt- 
namah,  of  9th  July  1821,  should  be  first  deducted  from  the  en- 
tire profit,  that  of  the  residue,  half  should  be  allotted  to  him,  as  his 
share  of  the  profits,  and  the  remaining  half  applied  to  the  pay- 
ment of  the  interest  of  theRs.  11,500  borrowed  on  the  two  subse- 
quent deeds  of  the  31st  December  1823,  and  Slst  January 
1824,  and  that  the  ultimate  balance  shoidd  be  appropriated  to 
the  liquidation  of  the  principal.  On  the  other  hand,  the  respon- 
dent's vakeel  contended,  that  the  interest  of  the  entire  debt  of 
Rs.  16,500  should  be  ySri/ deducted  from  the  collectipns;  that 
half  of  the  residue  should  be  allowed  to  the  mortgagee,  and  the 
remaining  moiety  applied  to  the  liquidation  of  the  principal. 
2.  The  second  point  in  dispute  was  the  demand  on  the  part  of 
the  respondent's  vakeel,  that  the  entire  produce  of  the  twelve  villages 
reserved  to  the  respondent  by  the  deed  of  the  31st  December 
1823,  should  be  carried  to  his  credit,  9^  principal,  vrithout  the 
deduction  of  one-half  on  account  of  profits,  in  favour  of  the 
mortgagee,  as  demanded  by  the  vakeel  of  the  latter.  With  a 
view  to  the  determination  of  these  points,  the  Court  called  upon 
the  respondent's  vakeel  to  point  out  the /ti^/t;e  villages  referred  to 
in  the  papers  before  the  Court;  and  after  considerable  delay,  the 
vakeels  indicated  seven  out  of  the  twelve  villages.  The  remaining 
five  they  could  not,  satisfactorily,  identify.  The  Court  accord- 
ingly ruled,  that  under  the  terms  of  the  three  deeda,  as  constru- 
ed by  them,  it  was  necessary  that  interest  should  be  calculated 
on  all  three  deeds  from  the  date  of  the  last,  viz.,  the  81st  Janu- 
ary 1824,  that  the  gross  produce  of  the  seven  reserved  villages, 
without  any  deduction  on  account  of  the  Government  revenue 
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Ot  the  mortgagee's  share,  should  be  credited  to  the  mortgagct 
(the  respondent),  that  in  regard  to  the  rest  of  the  villages,  the 
profits  of  the  same  should  be  applied  to  the  pa7ment  of  interest, 
at  six  per  cent  per  annum,  on  the  Rs.  5,000  borrowed  on  the  deed 
of  the  9th  July  1821,  and  that  the  balance,  (if  any)  should  be 
•divided  into  two  equal  shares;  one  of  which  was  to  be  appropri- 
ated by  the  (mortgagee)  appellant,  and  the  other  applied  to  the 
payment  of  the  interest  of  the  Rs.  11,500  due  on  the  two  latter 
deeds.  In  the  event  of  there  being  still  a  balance,  the  same 
was  to  be  applied,  together  with  the  produce  of  the  seven  re- 
served villages,  to  the  liquidation  of  the  prilicipal  of  the  Rs. 
1 1,500,  and  that  on  the  principal  and  interest  of  the  Rs.  1 1 ,500  be- 
ing liquidated,  agreeably  to  the  rule  thu9  laid  down,  the  avail- 
able balance  should  go  to  the  liquidation  of  the  principal  of  the 
Rs.  5,000  due  on  the  bond  of  the  9th  July  1821.  The  serishta- 
dar  was  further  directed  to  draw  out  a  separate  account  of  the 
3um  which  would  be  due  on  the  three  deeds,  in  the  ag^gate, 
at  the  legal  rate  of  twelve  per  cent  per  annum,  the  object  of  the 
latter  calculation  being  to  ascertain  whether  (as  supposed  by  the 
Principal  Sudder  Ameen)  the  calculation  made  according  to  the 
conditions  of  the  deeds,  would  yield  more  than  the  legal  rate  of 
interest,  in  which  case  the  calciilation  at  the  legal  rate  of  interest 
would  have  been  adopted  as  the  basis  of  the  Court's  decree.  In 
conformity  with  these  instructions,  the  serishtadar  has  prepared 
and  submitted  the  two  accounts;  according  to  the  first  account 
it  appears  that  a  sum  of  Rs.  9341-8-7  is  still  due  to  the  appellant, 
and  according  to  the  second  calculatiou,  Rs.  18,992-12  would 
remain  unliquidated :  by  either  calculation  it  is  shown,  that  the 
property  pledged  by  the  respondent  to  the  appellant  is  still 
unredeemed,  and  the  Court,  adopting  the  first  calculation,  reverse 
the  decision  of  the  Principal  Sudder  Ameen,  and  dismiss  the 
respondent's  suit,  with  the  full  cost  of  the  Court  of  first  instance 
and  of  this  Court,  calculated  on-the  amount  of  the  Principal  Sudder 
Ameen's  decree  for  wasUdt,  and  thfe  amount  of  the  jumma  of  the 
property  in  dispute  upon  which  the  claim  was  brought. 


X  2 

Digitized  by  VjOOQ IC 


254 

The  2\$t  June  1852. 

{A.  W.  Beobie,       1 
S.  S.  Brown^  >  Judges. 

H.  B.  Harinoton^  J 

r  Regular  appeals  from  (he  decisions  of 
Cases  Nos.  12  and  13ofJ      Syed  VUlayet  AU  Khan,   Principal 
1852.  ]      Sudder  Ameen  of  Allahabad,  dated 

L     14/A  November  1851. 

MussuMAT  Myma  Beebbe,  (Dtfendani),  Appellant, 

versus 

SupDUR  Ali  Khan,  (Plaint^),  Respondent,  and 

SuFDUR  Ali,  Khan,  flHainliffJ,  Appellant, 

versus 

MussuHAT  Myna  Beebbe  and  Talib  Ali  Khan^  {Defendants), 

Respondents, 

This  suit  was  brought  for  proprietary  possession  of  476  bee- 
gabs,  9  biswahs,  and  16^  dhoors  of  land,  claimed  as  belonging  to 
the  partitioned  share  of  plaintiff  in  mouzah  Punnour  puttee, 
and  for  the  amendment  of  the  settlement  record,  with  wasUdi 
from  1246  to  1257  Puslee.  The  value  of  the  suit,  which  was 
laid  originally  at  B«.  4914  5-6,  was  raised  by  a  supplemental 
plaint  to  Bs.  6482-0-1. 

The  land  claimed  included  a  cultivated  area  of  101  beegahs 
15  biswahs,  the  remaining  area  being  denominated  waste.  The 
Principal  Sudder  Ameen  decreed  the  sxdt  as  regarded  the  waste 
land  against  Mussumat  Myna  Beebee,  and  dismissed  the 
claim  for  the  cultivated  portion.  The  other  defendant,  Talib  Ali 
Khan,  was  exempted.  The  plaintiff,  and  the  defendant  Mussu- 
mat Myna  Beeb^,  have  both  appealed  from  this  decision,  the 
object  of  the  plaintiff  being  to  obtain  a  decree  for  his  full  claim 
against  both  defendants,  and  the  defendant  seeking  a  reversal 
of  the  decision  as  it  stands.  The  appeals  may  be  conveniently 
disposed  of  together. 

Under  the  view  of  the  case  taken  by  them,  the  Court  do  not 
think  it  necessary  to  enter  into  the  reasons  of  the  decision  of 
the  lower  Court  on  the  merits  or  on  the  reasons  of  appeal  from 
this  part  of  the  judgment,  the  other  reasons  requiring  that  the 
pleas,  raised  in  bar  of  the  further  progress  of  the  suit^  should  be 
first  considered. 

The  first  objection  is  founded  on  an  alleged  breach  by  the 
plaintiff  of  the  rule  laid  down  in  Article  8^  Schedule  B^  Begula- 
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tion  X.  of  1829.  It  is  pleaded  that  the  value  was  at  first  under-* 
stated  much  beyond  the  proportion  of  ten  per  cent^  and  that  the 
difference  not  having  been  made  up  before  the  completion  of 
the  pleadings^  a  nonsuit  had  been  incurred.  This  plea^  which 
was  not  tak^i  up  by  the  defendant^  Myna  Beebee^  in  her  sepa- 
rate appeal^  has  been  urged  by  the  respondent^  Talib  Ali  Elhan^ 
in  his  answer^  and  as  he  has  been  forced  to  appear  in  Court  at 
the  instance  <^  the  plaintiff^  appellant^  the  Court  are  of  opinion^ 
that  he  can  claim  to  be  heard  on  idl  the  points  in  the  case 
affecting  himself^  either  of  procedure  or  the  merits^  and  that 
the  objection  is  one  which  they  are  bound  to  notice. 

It  i^pears  from  the  record  that  the  plaintiff,  before  completion 
of  the  pleadings,  moved  the  Court  on  the  Slst  December  for 
leave  to  file  a  supplemental  plaint  for  the  purpose  of  augment- 
ing the  value  to  the  amount  declared  in  the  answer,  as  well  as  for 
the  correction  of  other  omissions  material  to  the  suit,  which  was 
granted.  The  rejoinder  was  filed  on  the  same  day.  The 
supplemental  plaint,  which  enhanced  the  value  of  the  land  one 
hundred  per  cent,  was  filed  on  the  20th  January,  and  the 
supplemental  pleadings,  which  followed  on  the  other  amend- 
ments of  the  plaint  made  by  it,  carried  on  the  case  in  its  pri- 
mary state  for  some  time  longer.  The  Court  observe  that, 
properly,  the  defect  in  the  value  should  have  been  made  up 
by  filing  a  duplicate  plaint,  any  other  emendations  of  the  plaint 
being  effected  by  a  separate  supplemental  plaint,  and  this  error 
in  form  should  have  been  corrected  by  the  Principal  Sudder 
Ameen  at  the  time  of  the  application.  They  also  observe  that 
the  penalty  of  nonsuit  imposed  by  the  above  rule  is  not  saved 
by  a  mere  application  for  permission  to  rectify  the  undervalua- 
tion, but  that  the  amount  must  be  actually  made  up  by  a  dupli- 
cate plaint  before  the  pleadings  are  completed.  The  Court, 
however,  do  not  consider  the  deviation  from  the  correct  proce- 
dure under  the  first  point  to  be  of  such  a  nature  as  to  affect  the 
suit,  and  with  regard  to  the  valuation,  they  are  of  opinion,  that 
.  as  the  leave  given  on  the  Slst  December  1850  for  the  amend- 
ment of  the  other  matter  in  the  plaint  kept  the  pleadings 
open,  the  completion  of  the  value,  whilst  the  further  supplemen- 
tal pleadings  were  in  progress,  must  be  held  to  have  cured  the 
defect,  and  they  accordingly  overrule  the  objection. 

The  Court,  at  the  same  time,  find  other  material  defects  in  the 
suit,  which  will  in  their  opinion  be  fatal  to  it.  The  facts  of  the 
case,  from  which  the  litigation  arose,  are  breifly  these.  In  the  year 
1834,  a  partition  of  the  mouzah  was  set  on  foot  by  the  parties 
to  the  suit  through  the  agency  of  an  ameen,  who  reported  its 
due  completion.     In  the  distribution  of  the  area,  a  quantity  of 
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and  was  get  down  by  the  ameen  as  waste  and  uncultivated  tank 
land,  portions  of  which  were  written  off  to  each  sharer  in  the 
division  papers  in  the  proportion  of  their  relative  shares  in  the 
property,  but  without  any  clear  specification  of  the  marks  and 
boundaries  of  each  portion,  and^  apparently,  without  any  having 
been  made.  At  the  time  of  the  survey,  which  followed  after  an 
interval  of  some  years,  a  much  larger  cultivated  area  in  the 
mouzah  was  returned  than  had  been  shown  in  the  division 
papers,  with  a  proportionate  decrease  in  the  waste  and  uncul- 
tivated land,  and  the  cultivation  in  excess  of  the  former  area 
was  found  by  the  field  measurement  to  be  in  the  possession  of 
the  defendants.  At  the  time  of  settlement  the  mousah  was 
classed  as  bl  joint  zemindaree  property,  and  the  settlement  record 
was  made  up  accordingly,  from  the  inability,  as  it  woidd  seem> 
of  the  Revenue  Authorities  to  discriminate  between  the  several 
holdings.  The  plaintiff,  afterwards,  made  several  attempts  to 
obtain  possession  of  the  excess  cultivation,  on  the  ground^  that 
the  defendants  in  extending  their  cultivation  had  encroached 
upon  the  portions  of  the  waste  and  uncultivated  area,  which  had 
been  allotted  to  him  at  the  time  of  the  division^  and  ultimately 
brought  an  action  with  the  same  object,  in  which  he  was 
nonsuited  by  the  Judge  for  having  failed  to  specify  in  the  plaint 
the  actual  fields  claimed,  as  required  in  the  Circular  Orders  of 
the  24th  June  1842  and  3rd  August  1847* 

From  this  order^  which  would  appear  to  have  been  passed  on 
an  imperfect  view  of  the  object  of  the  suit,  and  of  the  intent  of 
the  Circular  Orders  referred  to,  no  appeal  was  preferred,  and 
the  additions  in  the  renewed  plaint  still  fail  to  supply  the  pri" 
mary  defect  in  the  suit,  which  was  not  noticed  by  the  Judge. 
The  Circular  Orders  are  not  applicable  to  a  suit  of  this  charac- 
ter, in  which  the  action  has  been  laid  on  the  basis  of  the  division  pa- 
pers for  the  purpose  of  maintaining  the  distribution  of  thearea  said 
to  have  been  effected  at  that  period,  with  recovery  of  possession  of 
particular  portions  of  it^  and  for  the  amendment  of  the  settle^ 
ment  papers  in  conformity  thereto.  A  deqree  therefore,  in  accord- 
ance with  the  claim  and  capable  of  exebution,  could  only  be 
given  on  a  clear  specification  in  the  plaint  of  the  boundaries  of 
the  land  claimed,  and  on  the  evidence  obtainable  from  the  divi- 
sion papers  of  any  corresponding  traces  by  which  it  could  be 
distinguished  from  the  rest  of  the  area.  But  the  plaint  and 
the  record  equally  fail  to  furnish  any  indications  of  the  precise  loca-* 
lity  of  the  subject  of  the  suit  which  could  guide  the  decision 
or  satisfy  the  Court  that  the  fields,  selected  from  the  kkugrah, 
really  fall  within  the  plaintiff's  partitioned  share,  and  the  Prin- 
ripal  Sudder  Ameen  from  the  same  cause,  after  having  bora  led 
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ifito  the  error  of  attemtpingto  mark  off  a  portion  of  the  existing 
waste  area  of  the  mouzah  by  an  arbitrary  measurement  of  his 
own^  has  been  content  to  pass  a  decree^  without  any  ascertain- 
ment of  the  locality  of  the  thing  decreed^  which  it  is  almost 
needless  to  add  would  not  admit  of  execution.  Und^  these 
circumstances^  the  division  itself  must  be  held  to  have  been 
faulty  and  incomplete^  and  a  decision  of  the  suit^  in  the  form  in 
which  it  has  been  brought^  is  rendered  impracticable. 

The  Courts  moreover^  note  another  defect  in  the  suit  of  no  less 
importance.  It  appears  that  the  defendant^  Talib  Ali  Khan^  suc- 
ceeded, after  the  nominal  division  by  right  of  inheritance,  to 
another  share,  which  was  mixed  up  in  the  plaintiff's  share  of 
the  property,  and  the  plaintiff  has  set  apart  from  the  area 
claimed  by  him  a  certain  quantity  of  land,  as  belonging  to  the 
defendant's  inherited  share,  but  until  a  regular  partition  of 
this  share  be  made  between  the  parties,  the  defendant  pos- 
sesses a  right  to  a  proportionate  share  in  every  beegah,  and 
a  decree  of  any  particular  porticnof  land  to  plaintiff,  separately 
from  the  defendant,  would  be  contrary  to  law. 

For  these  reasons  the  Court  agree  in  opinion,  that  the  suit 
eannot  be  proceeded  with,  and  they  accordingly  reverse  the 
decision  of  the  lower  Court,  and  nonsuit  the  plaintiff,  with  costs. 


The  %\it  June  1852. 


Lh. 


W.  Beobie,      "I 
Present  :\  S.  S.  Brown,  ^  Judges^ 

B.  Habington,  J 


r  Special  appeal  from  the  decision  of  C.  W, 
Case  No.  176of  1852.  J      Kinloch.Bsq.,  Offg.  Judge  of Banda,  dated 
I     17 th  December  1851. 

Holasbe,  (Defendant J,  Appellant, 
versus 
MussoMAT  LuTKABEE,  (PUmliffJy  Rsspondewl. 
The  decision  of  the  Judge  will  be  found  in  the  printed  volume 
for  the  month. 

A  special  appeal  was  admitted  to  try,  "whether  the  grounds 
on  which  the  decisions  of  the  Courts  below  were  based,  were  not 
at  variance  with  the  declaration  in  the  plaint,"  and  '^whether 
the  Courts  should  not  have  referred  to  the  Hindoo  Law  Officer 
for  a  byewustah  in  the  case,  as  required  in  all  cases  admitting 
of  doubt,  by  Clause  2,  Section  6,  Regulation  V.  of  1881/' 
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The  Court  observe  that  the  issne  between  the  parties  in  this 
ease^  which  the  Courts  below  were  required  to  trj^  was  aqnestkm 
of  inheritance  under  the  Hindoo  Law^  the  plaintiff  who  represent^ 
ed  herself  as  the  mistress  of  the  deceas^^  LuUaee^  claiming  to 
succeed^  as  heir  in  her  owniight^  and  as  gaardian  of  her  son  by 
that  connexion^  to  the  real  estate  of  the  deceased^  in  opposi- 
tion to  the  title  asserted  by  the  defendant,  who  held  by  trans- 
fer from  the  mother  of  the  deceased,  the  alleged  rightful  heir. 
The  Principal  Sudder  Ameen  in  deciding  the  case  ruled,  that 
the  ordinary  provisions  of  the  Hindoo  Law  were  not  i^pUcable 
to  persons  excluded  from  caste,  which  exclusion  is  inferred  by 
him  to  have  followed  in  the  case  of  the  deceased,  inconsequence 
of  his  connexion  with  plaintiff,  and  that  under  these  circum- 
stances, the  son  bom  to  deceased  would  succeed  to  his  inherit- 
,  ance.  It  was  further  observed,  that  legitimacy  did  not  govern 
the  descent  of  the  inheritance  amongst  persons  of  the  Sodra 
caste,  to  which  the  parties  in  this  suit  were  supposed  by  the  Prin- 
cipal Sudder  Ameen  to  belong.  Under  these  views,  a  decree 
was  given  for  the  claim. 

In  appeal,  the  defendant  contested  the  positions  assumed  by 
the  Principal  Sudder  Ameen,  and  pleaded  that  the  plaintiff  had 
not  herself  put  forwards  any  allegation  of  the  deceased  having 
been  out  of  caste  as  a  ground  of  claim,  and  that  the  property  in 
dispute  had  not  been  acquired  by  the  deceased  so  as  to  consti- 
tute it  an  exception  from  the  general  law  of  inheritance,  which 
recognized  the  right  of  the  mother  as  the  next  heir.  The  appel- 
lant, moreover,  denied  that  the  deceased,  who  had  been  described 
in  the  plaint  as  belonging  to  the  '^agerwala''  caste,  was  a  sodra, 
or  that  the  custom  of  inheritance  in  force  amongst  the  sodras 
were  in  any  way  applicable  to  the  case. 

The  Judge  omitted  to  notice  and  dispose  of  the  appellant's 
reasons,  and  in  confirming  the  decision  confined  himself  to  the 
evidence  of  the  release  of  the  mortgage  by  the  plaintiff,  after  the 
demise  of  Lullaee,  and  of  the  receipt  of  the  rents  by  her.  Mention 
is  also  made  of  the  plaintiff  in  the  decision,  as  if  she  had  held 
the  place  of  wife  of  the  deceased,  which  is  at  variance  with  plain- 
tiff's own  statement. 

The  Court  consider  the  reasons  of  decisions  of  the  Principal 
Sudder  Ameen  and  Judge  to  be  open  to  the  objections  stated  in 
the  certificate,  and  they  remark  that  the  legality  of  the  acts  cited 
by  the  Judge,  as  having  been  performed  by  respondent,  will  de- 
pend altogether  on  the  proof  of  her  right  of  heirship,  whidi 
must  be  determined  on  the  pleadings  of  the  parties,  and  after  a 
reference  to  the  constituted  expositor  of  the  Hindoo  Law,  as  pro- 
vided by    the  clause  quoted.    They   accordingly  annul  both 
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decisions^  and  remand  the  case  io  the  Court  of  the  Principal 
Sadder  Ameen^  who  will  proceed  to  its  retrial  in  advertence  to 
these  remarks. 

— S- 

The  2l8t  June  1852. 
Present:  H.  B.  Harinoton^  Judge. 


{Special  appeal  from  the  decirion  of  S, 
FraseTf  Esq.,  Judge  of  Bareilly,  dated 
27 ih  November  1851. 

PuBSHADSB  Lall  AND  OTHERS^  fPlamtiffs),  Appellants^ 

versus 

Mahomed  Jatpir  Ali   Khan  and  others^    (Defendants),    Res- 
pondents. 

The  particulars  of  this  case  are  detailed  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  '' whether  the  Judge  in 
overruling  that  part  of  the  judgment  of  the  Principal  Sudder 
Ameen,  which  declared  the  defendants  to  have  failed  in  prov- 
ing the  delivery  by  them  to  the  plaintiffs  of  a  larger  quantity 
of  'raai*  in  account  than  the  latter  had  given  them  credit  for, 
without  assigning  any  grounds  for  considering  the  judgment 
of  the  Principal  Sudder  Ameen  erroneous  on  this  point,  or  re- 
ferring to  the  proofs,  by  which  he  was  of  opinion  that  the  de- 
fendants had  established  their  plea  has  not  contravened  the  spirit 
of  Act  No.  XII.  of  1843,  and  various  precedents  of  this  Court,  by 
which  it  has  been  determined  that  the  decree  of  a  lower  Court 
is  not  to  be  set  aside  without  a  full  statement  and  considera- 
'  tion  of  all  the  reasons  upon  which  it  is  founded  /'  also  ''  whether 
it  was  competent  to  the  Judge  to  amend  the  decree  of  the  low- 
er Court  in  favour  of  several  of  the  defendants  who  had  allow- 
ed judgment  to  go  by  default  in  that  Court." 

The  Court  observe  that  in  amending  the  decision  of  the 
Principal  Sudder  Ameen  in  favour  of  the  defendants,  and  in 
giving  them  credit  for  a  larger  sum  in  account  than  the  Prin- 
cipal Sudder  Ameen,  after  a  full  enquiry  into  the  point  con- 
sidered them  to  be  entitled  to,  the  Judge  confined  himself  to 
making  the  following  very  general  remark,  viz.  "  I  think  the 
defendants  have  proved  the  delivery  of  3835  maunds,  28|  seers 
of'^ruab/  '^  nojgtotinds  are  assigned  by  the  Judge  in  support  of 
this  opinion,  no  proofs  are  indicated  as  establishing  in  his 
judgment  the  plea  of  the  defendants,  and  no  attempt  is  made 
to  refute  the  reasons  recorded  by  the  Principal  Sudder  Ameen 
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for  coming  to  a  different  condosion  upon  it;  the  Coort  can* 
not  therefore  consider  the  decision  of  the  Judge  to  fulfil  the 
demands  of  Section  8^  Act  No.  XII.  of  1843^  which  requires 
not  only  that  the  points  to  be  decided^  and  the  decision  tiiere- 
on  shall  be  recorded  hj  the  Court  passing  the  same^  bat 
also  the  reasons  of  the  decision ;  various  precedents  of  the  Court 
have^  moreover^  declared  it  to  be  opposed  to  judicial  usage  for 
an  appellate  Court  to  reverse  the  decision  of  a  lower  Courts — and 
the  same  role  mtftt  equally  i^pply  to  an  important  amendment 
of  it^  such  as  that  involved  in  the  decision  of  the  Judge  under 
review^ — without  disposing  of  the  reasons  assigned  in  the  judg- 
ment of  that  Court  by  lowing  in  what  respect  they  are  con- 
sidered not  to  be  borne  out  by  proof,  or  otherwise^  erroneous. 

With  regard  to  the  second  ground  mentioned  in  the  certifi- 
cate of  special  appeal^  the  Court  deem  it  sufficient  at  present  to 
remark  that  the  Judge  does  not  appear  to  have  adverted  to  the 
Circular  Orders  of  the  16th  April  1841,  which  point  out  the 
proper  course  to  be  observed  by  an  Appellate  Court  in  disposing 
of  an  appeal  from  a  defendant,  who  may  have  allowed  judg- 
ment to  go  by  default  in  the  Court  of  first  instance,  and  who 
can  only  claim  a  further  or  re-hearing  of  the  case  upon  the  me- 
rits, upon  proof  that  notice  of  suit  was  not  duly  served  upon 
him,  or  that  the  case  was  decided  in  the  lower  Court  contrary 
to  the  Regulations  or  Bules  of  Practice. 

The  Court  accordingly  annul  the  decision  of  the  Judge,  and 
remand  the  case  to  his  file  for  revision,  and  to  be  adjudicated 
afresh  in  reference  to  the  foregoing  observations. 

— ®- 

The  21#/  June  1852. 
Pre$ent:  H.  B.  Habinqton,  Judge. 

r  Special  appeal  from  the  decUion  of  W* 

Case  No.  165  op  1852.  J      P.  31as$on,Eiq.,  Judge  of  Goruefyore, 

I     dated  ISth  September  185 1. 

GuNESH  Febshad,  (Defendant),  Appellant, 

veriu$ 

FuQEEa-ooLLAH  EIhan,  fPkttntiffJ,    Respondent. 

The  particulars  of  this  case  are  detailed  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try,  Ist^  ^'whether  the 
decisions  of  the  lower  Courts  are  not  imperfect,  and  opposed  to 
the  Regulations  and  Rules  of  Practice,  inasmuch  as  idthoogh 
the  defendant  has,  from  the  first,  pleaded  the  statute  of  limits* 
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tions  as  a  bar  to  the  cognizance  of  the  plaintifiPs  claim^  the  plea 
was  not  tried  or  adjudicated  in  either  of  those  Courts  ;^'  and 
2ndly,  ^'  whether  the  decision  of  the  Judge^  on  the  appeal 
of  the  appellant^  is  not  inconsistent  with  the  decision  passed  • 
by  him  on  the  separate  appeal  of  the  respondent  in  the  same 
case." 

On  referring  to  the  pleadings^  the  Court  find  that  the  plaintiff^ 
having  declared  his  cause  of  action  to  have  arisen  about  five 
years  before  the  date  of  his  suit^  was  met  by  a  positive  denial 
of  this  fact  on  the  part  of  the  defendant^  who  alleged  thatiie 
and  the  party^  from  whom  he  derived  his  title  by  purchase  to 
the  property  in  dispute,  had  held  adverse  proprietary  possession 
of  it  for  a  period  of  more  than  twelve  years  previously  to  the 
institution  of  the  suit,  and  that  the  claim  of  the  plaintiff  was 
consequently  barred  under  the  general  rule  of  limitations. 
This  iJlegation  was  denied  by  the  plaintiff  in  his  replication^ 
but  although  repeated  by  the  defendant  in  his  rejoinder,  it  waig 
allowed  to  pass  altogether  unnoticed  by  the  Sudder  Ameen, 
who,  eonsidering  the  plaintiff  to  be  entitled  to  a  decree  upon 
the  facts  for  a  part  of  the  property  claimed  by  him,  gave  judg- 
ment in  his  favour  to  that  extent,  and  dismissed  his  claim  to  the 
rest.  From  this  decision  separate  appeals  were  preferred  by  the 
parties,  but  although  the  defendant  in  his  grounds  of  appeal, 
again  urged  the  plea  of  lapse  of  time  as  a  bar  to  the  cognizance 
of  the  plaintiff'^s  suit,  the  Judge  likewise  passed  it  over  in  silence, 
and  confirmed  the  decision  of  the  Sudder  Ameen  tipon  the 
merits^  dismissing  both  appeals*  Under  these  circumstances, 
the  Court  are  of  opinion,  that  the  decisions  of  both  the  lower 
Courts  are  defective  in  the  respect  mentioned  in  the  first  ground 
of  the  certificate  of  special  appeal,  and  that  they  cannot  be  main-» 
tained  in  their  present  form ;  they  observe  that  the  Circular 
Orders  of  the  13th  September  1843  expressly  declare  that  where 
lapse  of  time  may  be  pleaded  by  a  defendant  as  a  bar  to  the 
cognizance  of  a  suit  brought  against  him,  it  is  incumbent  upon 
the  Court  trying  the  case,  to  restrict  itself,  in  the  first  in- 
stance, to  that  individual  point,  and  if  satisfied  of  the  validity  of 
the  defendant's  objection,  to  dispose  of  the  case  upon  it  alone 
by  dismissing  the  claim  of  the  plaintiff:  various  decisions  of  the 
Court  have  enforced  the  same  rule,  declaring  that  where  the 
plea  of  limitation  may  be  urged  in  bar  of  a  suit,  there  must  be 
a  direct  and  positive  finding  or  decision  upon  it  before  the 
merits  of  the  claim  are  gone  into,  and  as  the  Circular  Orders 
and  Precedents  above  referred  to,  have  been  equally  contraven- 
ed by  the  decisions  passed  by  the  lower  Courts  in  the  present 
ease,  the  Court  are  compelled  to  annul  them,  and  to  remand 
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the  case  to  the  file  of  the  Sudder  Ameen  for  revision^  and  in 
order  that  he  may  now  take  up  the  plea  in  question,  and  pro- 
ceed to  adjudicate  it  according  to  law. 

The  reversal  of  the  decisions  of  both  the  lower  Courts,  and  the 
remand  of  the  case  to  the  file  of  the  Sudder  Ameen  to  be  tried 
de  novo,  having  been  found  necessary  on  the  first  ground  moi- 
tioned  in  the  certificate  of  special  appeal,  it  is  unnecessary  for 
the  Court  to  give  any  opinion  upon  the  second  point,  but  it 
will  be  the  duty  of  the  Judge  to  pay  attention  to  it,  should  the 
case  again  come  before  him  in  appeal  upon  the  merits. 

..9«. 

The  %l$f  Jime  1S5%. 
Present:  H.  B.  Habinoton,  Judge. 


Case  No.  194  of  1852.  m 


''Special  appeal  from  the  deciriom  cf 
W.  P.  Masson,  Esq.,  Judge  if 
Goruckpore,  dated  28/ft  Koiember 
1851. 

Induedutt  Cuowbe,  (Defendant),  AppeUant, 

versus 

B.UMMA  Chowbb,  (Plaintiff),  Respondent. 

Thb  particulars  of  this  case  are  reported  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try,  ''whether  the  appellant 
having  distinctly  pleaded  both  in  the  lower  Court  and  in  his 
grounds  of  appeal  from  that  Court's  decision,  that  beyond  Be.  25 
or  Rs.  30  due  on  a  former  account,  no  consideration  was  paid  or 
received  for  the  bond  which  forms  the  basis  of  the  present 
claim,  and  that  the  sum  abovementioned  was  included  in  the 
subsequent  bond  for  Us.  599,  referred  to  in  the  plaint,  by  which 
the  former  bond  was  superseded,  this  was  not  a  material  issue 
raised  by  the  record,  on  which  the  Sudder  Ameen  was  required 
to  call  for  proof  from  the  appellant,  and  whether  the  decisions 
of  the  lower  Courts  are  not  defective,  inasmuch  as  they  have 
omitted  to  try  and  adjudicate  the  plea  in  question.'^ 

Adverting  to  the  line  of  defence  taken  by  the  appellant,  the 
Court  are  of  opinion,  that  it  was  obviously  a  material  issue  for 
trial  in  the  present  case  whether  the  full  consideration  was 
paid  for  the  bond,  upon  which  the  suit  of  the  plaintiff  is  brought, 
or  whether,  as  pleaded  by  the  appellant,  no  money  was  paid  or 
received;  that  only  Rs.  25  or  Bs.30  was  due  to  the  plaintiff  on  a 
former  account,  and  that  that  sum  formed  one  of  the  items  of 
the  bond  for  Rs.  599,  subsequently  executed,  and  by  which  the 
bond,  in  dispute^  was  superseded ;  the  onus  probandi,  of  course. 
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rested  with  the  appellant,  who  made  the  averment,  and  it  was 
the  duty  of  the  Sudder  Ameen  to  have  recorded  the  plea  in 
question  as  one  of  the  issues  for  trial  in  the  proceeding  held  by 
him  under  the  provisions  of  Section  10,  Regulation  XXVI.  of 
1814,  and  to  have  called  upon  the  appellant  for  his  proofs  in 
support  of  it;  no  notice,  however,  was  taken  of  the  plea  by  the 
Sudder  Ameen  in  the  proceeding  held  by  him  under  the  Regu- 
lation abovementioned,  and  the  only  apparent  reference  to  it 
in  his  decision  is  that  the  bond  for  Rs.  599  is  not  now  in  issue; 
the  plea  was  again  brought  forward  by  the  appellant  in  his 
appeal  before  the  Judge,  who  summarily  disposed  of  it  by 
declaring  that ''  though  the  appellant  said  the  money  due  on 
the  bond  had  been  paid,  there  was  not  the  slightest  proof  of 
such  payment;"  the  Judge,  however,  appears  not  to  have  advert- 
ed to  the  fact  already  noticed,  that  in  the  proceeding  of  the 
Sudder  Ameen,  held  under  the  provisions  of  Clause  8,  Section 
10,  Regulation  XXVI.  of  1814,  the  point  was  not  recorded  as 
one  of  those  to  be  established  by  the  appellant,  and  that  no 
opportunity  was  therefore  afforded  him  of  adducing  proof  in 
support  of  it,  since  the  concluding  Clause  of  the  same  Section 
expressly  directs,  that  no  exhibit  shall  be  filed,  or  witness  sum- 
moned, unless  expressly  declared  to  be  in  proof  of  some  point 
or  points  upon  which  the  Court  may  have  directed  that  proof 
should  be  taken.  Under  these  circumstances  the  Court  observe^ 
that  any  defect  of  proof  that  may  exist  in  respect  to  the  plea 
under  consideration,  cannot  be  justly  charged  to  the  appellant 
that  he  should  be  visited  with  the  consequences  of  it,  but  must 
be  referred  to  the  lower  Courts,  who  neglected  to  do  their  duty 
in  the  matter,  and  the  Court  are  consequently  compelled  to 
annul  their  decisions  as  defective  in  the  respects  mentioned 
in  the  certificate  of  special  appeal,  and  to  remand  the  case  to 
the  file  of  the  Sudder  Ameen  for  revision,  and  in  order  that  he 
may  now  take  the  necessary  steps  for  correcting  the  defect 
apparent  in  his  proceedings,  as  above  pointed  out,  and  having 
completed  the  case  in  the  usual  manner,  proceed  to  a  fresk 
adjudication  of  it. 
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ne  21f/  June  1852. 

{A.  W.  BlGBIE,         ] 
S.  S.  Browk^  >Judges» 

H.  B.  Uarington^  J 

especial  appeal  from  the  decision  ofC.  It 
Cask  No.  177  of  1852.  < '     Tulloh,  Esq.,  Judge  of  Mirzapore,  dated 
I     I7ih  September,  1851. 

Salik  Ram^  fPlaintiffJ,  Appellant, 

versus 

PraoDass  and  others,  ( Defendants) ,  Respondents, 

The  particulars  of  this  case  are  fully  detailed  in  the  volume 
of  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try, ''  whether  the  decision 
of  the  Judge  is  not  at  variance  with  judicial  usage  inasmuch  as 
he  has  reversed  the  judgment  of  the  lower  Court,  which  was  ift 
favour  of  the  plaintiff,  without  a  full  consideration  of  the  grounds, 
on  which  it  is  based,  and  without  rebutting  the  principal  argu- 
ments of  that  Court  for  considering  the  plaintiff  to  have  succeed- 
ed in  establishing  his  claim.'' 

The  Court  observe,  that  the  Principal  Sudder  Amecn  and  the 
Judge  arrived  at  directly  opposite  conclusions  in  respect  to  the 
.bond  upon  which  the  action  of  the  plaintiff  is  brought,  the  Princi- 
pal Sudder  Ameen  considering  it  proved,  while  the  Judge  has 
pronounced  it  to  be  a  forgery,  and  the  claim  of  the  plaintiff 
unfounded.  The  Principal  Sudder  Ameen  has  supported  his 
opinion  by  a  reference  to  the  evidence  of  the  subscribing  and 
other  witnesses  to  the  bond,  which  evidence  he  considers  te 
preponderate  over  that  adduced  by  the  opposite  side,  and  to  be 
corroborated  by  the  other  circumstances  adverted  to  in  his  decree. 
Of  this  evidence  the  decision  of  the  Judge  makes  no  mention,  nor 
has  he  given  any  reason  for  taking  a  different  view  of  it  from  the 
Principal  Sudder  Ameen,  though  it  has  been  laid  down  in  van* 
ous  judicial  precedents  that  evidence,  admitted  by  a  lover 
Court,  is  not  to  be  rejected  in  appeal,  without  some  reason  being 
assigned  by  the  Appellate  Court  for  discrediting  it;  the  decision 
of  the  Judge  leaves  equally  untouched  the  other  arguments 
made  use  of  by  the  Principal  Sudder  Ameen  for  considering 
the  plaintiff  to  have  succeeded  in  establishing  his  claim,  while 
of  the  grounds,  on  which  the  Judge  has  reversed  that  Officer's 
decision,  the  only  one  which  would  appear  to  be  really  opposed 
to  the  truth  of  the  plaintiff's  statement,  rests  not  upon  any 
evidence  upon  the  record,  but  upon  the  result  of  the  Judge's 
own  comparison  of  signatures. 
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For  these  reasons  the  Court  are  of  opinion^  that  the  decision 
of  the  Judge  is  defective  in  the  respect  mentioned  in  the  certi- 
ficate of  special  appeal^  and  they^  therefore,  annul  it^  and  remand 
the  case  to  his  file  for  revision^  and  with  a  view  to  a  fresh  adjudica- 
tion of  it  in  reference  to  the  foregoing  observations. 


The  21«/  June  1852 
Present 


r  A.  W.  Begbib,      "] 
i\  S.  S.  Bbown,  > Judges, 

l^H.  B.  Hawngton,J 


r  Special  appeal  from  the  decision  of  C.  /?. 
Case  No.  184  or  1852.  J       Tulloh,  Esq.,  Judge  ofMirzapore,  dated 
I     the  24>th  December  1851. 

MuLLicK  Bachoo^  (Defendant)^  Appellant, 

versus 

GooRBUKSH  Gib,  (Plaintiff),  Respondent. 

The  particulars  of  this  case  are  given  in  the  volume  of  print- 
ed decisions  for  the  month. 

A  special,  appeal  was  admitted  to  try,  "whether  mouzah 
Luckhauwur  khoord,  the  property  in  dispute,  not  being  speci- 
fied amongst  the  villages,  named  in  the  deed  of  mortgage^  and 
decree  of  Court,  upon  which  the  claim  of  the  plaintiflF  is  based, 
the  words  '  and  any  other  existing  property,  and  whatever  may 
hereafter  be  acquired  contained  in  the  deed  of  mortgage'  can 
legally  be  held  to  have  conveyed  to  the  plaintiff  a  mortgage  lien 
upon  the  estate  to  the  prejudice  of  the  appellant's  purchase  of 
the  same.'' 

The  Court  at  large  are  agreed  that  the  question,  proposed  in 
the  certificate  of  special  appeal,  must  be  answered  in  the  nega- 
tive. On  referring  to  the  deed  of  mortgage  they  find  that  it 
specifically  pledges  to  the  plaintiff,  as  security  for  the  repayment 
of  the  money  owing  to  him,  certain  villages  included  in  talooqua 
Siddhee,  which  it  proceeds  to  enumerate,  and  that  mouzah  Luck- 
hauwur  khoord  is  not  amongst  the  number.  The  plaintiff,  how- 
ever, argues  that  because  that  mouzah  belongs  to  talooqua  Sid- 
dhee, which  was  mortgaged  to  him  as  security  for  his  debt,  and 
he  has  got  a  decree  against  the  property  mortgaged,  as  well  as 
against  the  mortgagers  personally,  his  Uen  extends  to  the  vil- 
lage in  question  equally  with  the  rest  of  the  talooqua,  and  the 
lower  Courts,  considering  the  words  quoted  in  the  certificate  of 
special  appeal  from  the  deed  of  mortgage,  to  give  the  plaintiff 
such  lien,  have  passed  a  decree  in  his  favour,  and  declared  the 
estate  liable  to  be  sold  in .  satisfaction  of  hi3  claim,  the  in- 
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termediate  sale  by  auction  to  the  appellant  in  exeention  of 
a  decree^  obtained  by  bim  against  the  mortgag^rs^  notwith* 
standing.  In  this  yiew  the  Court  are  unable  to  concur;  they 
remark^  that  independently  of  the  fact  that  the  mortgagers  were 
not  in  possession  of  the  mousah  in  dispute  at  the  date  of  the 
mortgage  to  the  plaintiff^  the  words  relied  «ipon  by  the  lower 
Courts  do  not  occur  in  that  part  of  the  deed  of  mortgage^  which 
declares  specifically  what  villages  of  talooqua  Siddhee  are 
pledged  to  the  plaintiff  $lb  security  for  his  debt,  but  are  met 
with  in  the  concluding  part  of  the  deed,  where  in  default  of 
payment  within  the  period  agreed  upon,  the  authority  of  the 
plaintiff  to  bring  to  sale  the  Tillages  specially  pledged  to  him, 
as  well  as  generally  any  other  property  belonging  to  the  mortgagers 
then  in  existence,  or  which  should  thereafter  be  acquired,  is 
asserted  by  the  use  of  the  very  vague  and  indefinite  words 
referred  to;  but  as  the  plaintiff  on  obtaining  a  decree  against 
the  mortgagers  for  the  amount  of  their  debt  to  him,  would 
equally  have  been  competent  to  proceed  against  the  whole  of 
their  property  in  satisfaction  of  the  same,  though  no  such  words 
had  been  inserted  in  the  deed  of  mortgage,  the  Court  are 
unanimously  of  opinion  that  they  must  be  looked  upon  as 
mere  words  of  form,  and  treated  as  surplusage,  and  that  they 
cannot  be  held  legally  to  have  conveyed  to  the  plaintiff  any  spe- 
cial lien  upon  the  mouzah  in  dispute,  which  should  operate 
prejudicially  to  the  rights  acquired  by  the  appellant  in  that 
mouzah,  consequent  upon  its  side  to  him  at  public  auction  in 
execution  of  a  decree  of  Court. 

The  Court  accordingly  reverse  so  much  of  the  decisions  of  the 
lower  Courts  as  declares  mouzah  Luckhauwur  khoord  liable  to 
sale  in  satisfaction  of  the  plaintiff's  claim  under  the  deed  of 
mortgage  held  by  him,  and  direct  that  the  costs  of  the  appel- 
lant in  aU  three  Courts  be  paid  by  the  respondent. 

— ®— 

TTui  %m  June  1852. 

Present:  H.  B.  Habington,  Judge. 


Case  No.  206  OF  1352.. 


'Special  appealfirom  the  dedeionof  Mmhee 
Mohumed  HooseunKhany  Principal  Sud" 
der  Ameen  of  BareUly,  dated  26th  De^ 
L     cember  1851, 
SuDUN,  (Defendant) ,  Appellant, 
versus 
Dhunbe,    (Plaintiff),    Respondent. 
The  plaintiff  sues  to  recover  possession  of  a  house  and  seve- 
ral trees,  with  the  land  on  which  they  are  situated,  under  a  deed 
of  sale,  dated  29th  December  1847, 
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The  plaint  sets  foirth^  that  the  premises  in  dispute  were  sold 
by  the  former  proprietors  to  Ilahee  Buksh,  who  transferred 
them  in  lieu  of  dower  to  his  wife  Mussumat  Ajjoo^  by  whom 
they  were  again  sold^  under  the  date  aboyementioned^  to  the 
plaintiff.  On  the  other  side  it  is  averred,  that  the  premises  are 
the  hereditary  property  of  the  defendants,  who  are  the  nephews 
on  the  father's  side  of  Ilahee  Buksh,  and  that  they  have  come 
down  to  them  by  regular  descent ;  their  transfer  in  lieu  of  dower  to 
Mussumat  Ajjoo  is  denied,  and  it  is  pleaded  not  only  that  Mus- 
sumat Ajjoo  abandoned  her  husband's  protection,  and  went  and 
lived  with  another  man,  but  that  Ilahee  Buksh  had  a  second 
wife,  Mussumat  Bibboo,  who  also  survived  him,  and  is  still  living, 
and  it  is  coniBnded  therefore,  that  whatever  right  Mussumat 
Ajjoo  may  have  in  the  property  under  the  Mahomedan  Law  of 
inheritance,  it  can  only  amount  to  a  fractional  share,  and  not 
to  the  whole. 

The  Moonsiff  of  Shajehanpore  passed  a  decree  in  favour  of 
the  plaintiff,  and  in  appeal  his  decision  was  confirmed  by  the 
Principal  Suddcr  Ameen. 

A  special  appeal  was  admitted  to  try,  whether  the  right  of  Mus- 
sumat Ajjoo  to  alienate  the  property  in  dispute  by  sale  to  the 
plaintiff  being  one  of  the  issues,  raised  by  the  pleadings,  and  one 
of  the  points  on  which  proofs  were  called  for  by  the  Moonsiff 
in  the  proceeding  held  by  him,  under  the  provisions  of  Section 
10,  Begulation  XXVI.  of  1814,  the  decision  of  that  officer,  as 
well  as  of  the  Principal  Sudder  Ameen,  in  appeal,  is  not  incom- 
plete,  inasmuch  as  both  officers  have  failed  to  record  any  opinion 
upon,  or  adjudicate  the  point  in  question. 

The  Court  are  of  opinion,  that  the  decisions  of  the  lower 
Courts  are  open  to  the  objection  noticed  in  the  certificate  of  spe- 
cial appeal;  they  observe  that  the  vaUdity  of  the  plaintiff 's  title 
under  the  deed  of  sale,  upon  which  his  action  is  brought,  is 
altogether  dependent  upon  the  right  of  Mussumat  Ajjoo  to 
execute  that  deed,  which  being  disputed  by  the  defendants,  no 
correct  decision  could  be  come  to  ii^  the  case  without  determin- 
ing the  extent  of  Mussumat  Ajjoo's  interests  in  the  properi^, 
and  her  right  to  aUenate  the  same  by  sale  or  otherwise.  Ihe 
Moonsiff  appears,  in  the  firstinstance,  tohave  been  fuUy  sensible 
of  the  importance  of  this  plea,  and  he  ac<^rdmgly  very  properly 
recorded  it  e«  one  of  the  points  to  be  established  by  the  defend- 
ant in  the  proceeding  held  by  hm  under  the  Section  of  the 
Rcffulation  before  quoted,  but  strange  to  say,  he  lost  sight  of  it 
altogether  when  the  case  came  on  for  decision,  and  a)nsidenng 
it  to  be  established  that  the  original  proprietors  of  the  property 
had  sold  it  to  Ilahee  Buksh,  that  Mussumat  Ajjoo  was  married 
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to  him,  and  that  she  had  sold  the  property  to  the  plain  tiflF,  a  fact 
not  disputed  by  the  defendant,  he  passed  a  decree  in  his  favour; 
the  plea  was  equally  unnoticed  in  appeal  by  the  Principal  Sud- 
der  Ameen,  who  briefly  expressed  his  concurrence  in  the  finding 
of  the  Moonsiff,  and  declaring  that  he  saw  no  suflBcient  ground 
for  interfering  with  that  officer's  decision,  dismissed  the  appeal. 
Under  these  circumstances,  the  Court  are  compelled  to  annul 
the  decisions  of  both  the  Lower  Courts  as  incomplete,  and  to 
remand  the  case  to  the  file  of  the  Moonsiff"  for  revision,  and  in 
order  that  he  may  now  proceed  to  a  distinct  finding  upon  the 
point  in  question  in  reference  to  the  foregoing  observations. 


Present 


The  28/A  June  1853. 

{A.   W.   Begbie,         "j 
S.    S.    Brown,  Wudges. 

H.  B.    Harinqton^  J 


C  Special  appeal  from  the  decision  of  J. 
Casb  No.  127  op  1852.  <      P.  Gudlnns,  Esq.,  Judge    of  DeUie, 

[     dated  14^  January   1852. 

OoMRAOj  (Defendant)^  Appellant, 
versus 
SuBHA  Ram,  (Plaintiff),  Bespondeni. 

Allusion  is  made  to  this  case  apparently  in  page  7  of  die 
printed  decisions  for  zillah  Dehlie,  in  the  January  number. 

A  special  appeal  was  admitted  to  try  ^^  whether  the  suit  should 
not  be  remanded  to  the  Judge  on  the  ground  that  he  has  not 
conformed  to  the  provisions  of  Act  XII.  of  1843.*' 

The  Court  observe  that  from  the  very  concise  mention  made 
of  this  case  in  the  Judge's  printed  decisions,  they  can  only  pre- 
sume that  its  decision  is  indicated  in  the  following  extract: 
^*  The  14th  January  1852.  Here  follows  a  case  decided  by  ar- 
bitration, which  requires  no  remark. "  The  names  of  the  par- 
ties and  the  nature  of  the  claim  are  not  even  specified,  and  it 
is  merely  from  the  coincidence  of  dates,  and  the  circumstanciBs 
of  the  present  appeal  being,  (as  appears  from  the  vernacular 
copy  of  the  decree),  relative  to  a  case  decided  on  arbitratkm, 
t)iat  the  identity  of  the  case  with  that  alluded  to  in  the  print- 
ed decision,  can  be  inferred.  The  Judge  is  in  error  in  suppos- 
ing that  the  brief  allusion  to  this  case,  to  be  found  in  his  Eng- 
lish decisions^  is  sufficient,  because  it  was  decided  according  to 
the  award  of  arbitrators.  Agreeably  to  Section  8,  Regulation 
XXX.  of  1803,  the  Courts  are  "  to  pass  a  decree  conformably  to 
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the  award,  and  the  decree  is  to  be  carried  into  execution,  in 
the  same  manner  as  other  decrees  of  the  Court. "  It  is  there- 
fore incumbent  on  the  Judge  in  all  sueh  cases,  in  drawing  up 
his  English  judgment,  to  give  a  translation,  or,  at  least,  the 
substance  of  the  award,  on  which  his  decree  is  founded.  The 
Enffluh  decision  is  the  original  judgment  of  the  Court,  and 
gmst,  therefore,  contain  the  particulars  specified  in  Section  1, 
Act  XII.  of  1843,  whether  the  judgment  be  based  on  the 
award  of  arbitrators,  or  otherwise.  The  Judge's  decision,  in  its 
present  imperfect  form,  is  a  nonentity,  it  cannot  be  recognized 
as  a  legal  decision  at  all;  it  is  merely  an  official  note,  or  me- 
morandum, made  for  the  Judge's  own  use,  not  for  the  informa- 
tion or  satisfaction  of  the  parties  concerned. 

For.  the  above  reasons,  the  Court  annul  the  late  Judge's  order^ 
disposing  of  the  appeal  in  his  Court,  and  direct  the  present. 
Judge  to  record  a  fresh  decision,  in  the  mode  prescribed  by  law. 

-(®— 


Present: 


The  28ih  June  1852. 

{A.   W.    Beabie,  "] 

S.    S.   Brown,  I  Judges. 

H.   B.    Harington,  J 


r  Special  appeal  from  the  decision  of  Tusud- 
n  XT  lafi  lotto  J  <^*  Hoossein  Khan,  Principal  Stfd- 
CaseNo.186of1852.^      rfer  Ameen  of  Cawnpore,   dated  27th 

I       December   1851. 

Bin  DA  TswARREE,  ( Plaintiff),  Appellant , 
verms 
Bhugwandebn  Missbr^  (Defendant},  Respondent. 

The  action  in  this  case  was  brought  for  recovery  of  posses- 
sion of  some  ground  in  the  village  of  Mujhawun,  twenty-five 
haths  in  length  by  twelve  in  breadth,  and  for  the  removal  of  a 
wall  which  had  been  raised  on  it  by  the  defendant.  The  claim 
was  decreed  by  the  Moonsiff,  but  in  appeal  the  suit  was  dis- 
missed. 

.  A.  special  appeal  was  admitted  to  try,  whether  the  issue  be- 
tween the  parties  in  the  case  being  the  right  of  occupancy  as 
distinct  from  any  proprietary  right  in  the  ground  that  might 
vest  in  the  zemindar  not  a  party  to  the  suit,  the  Principal  Sud- 
der  Ameen  in  viewing  the  issue  as  one  of  direct  right  or  "  mil- 
keeut, ''  and  in  recording  his  reasons  accordingly,  can  be  said  to 
have  tried  the  pleas  of  the  parties. 

The  Court,  on  referring  to  the  original  record,  do  not  find  the 
certificate  to  be  b(wne  out  by  the  pleadings.    The  plaintiff  re-  - 
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presented  that  he  derived  his  title  to  the  ground  by  virtue  of 
a  deed  of  gift  from  one  Mudaree,  his  predecessor,  and  he  dis- 
tinctly asserted  an  exclnsive  proprietary  right  in  it,  free  from 
any  interference  on  the  part  of  the  landholders  of  the  estate, 
and  the  claim  was  met  by  a  counter-assertion  on  the  defendant's 
side  of  a  right  in  the  ground,  which  it  was  alleged  had  been 
conveyed  to  him  by  the  former  possessor  with  the  sanction  of 
the  zemindar.  Under  these  pleadings,  the  Principal  Sndder 
Ameen  was  required  to  enter  upon  and  decide  the  issue  of  pro- 
prietary right  to  the  ground  which  had  been  raised  by  the  par- 
ties, and  the  question  of  a  mere  possessory  title,  as  distinct 
from  a  right  in  the  soil,  did  not  arise  in  the  case.  A  judgment 
having  been  passed  on  the  above  point  on  the  merits,  further 
interference  is  barred  in  special  appeal,  and  the  appeal  is  ac- 
cordingly dismissed  with  costa. 

^g- 

The  28/A  June  1852. 

{A.  W,  Bbgbib,         1 
S.  S.  Brown,  yJudges. 

H,  B.  Harington,    J 

f  Special  appeal  from  the  decision  of  Q^a- 
J      zie  Mohaned  Zeea-oollah  KhoHy  Prinr 
I      cipal  Sudder  Ameen  of  Goruckpore, 
[^     dated  17th  January  1852. 

SaEE  KaisHUN  Sahbb,  (Plaintiff),  Appellant, 

versus 

Baboo  Dbendyal  Chund  and  othebs,  (Defendants J,  Respondents. 

The  suit  was  for  possession  and  registry  in  a  share  represented 
by  the  fraction  of  four  annas,  three  gundahs,  and  two  and  ahalf 
cowrees  in  kasht  Neora  puttee,  and  in  shares  in  five  other  mon- 
zahs  under  a  deed  of  sale,  dated  the  20th  Poos,  1251  Fuslee. 

The  Moonsiff  decreed  the  claim.  In  appeal,  the  case  was 
referred  by  the  Principal  Sudder  Ameen  to  arbitration,  under 
the  provisions  of  Regulation  XXI.  of  1803,  and  the  award  being 
unfavourable  to  the  suit,  it  was  dismissed. 

A  special  appeal  was  admitted  to  determine,  with  reference 
to  the  decision  of  this  Court  of  the  22nd  March,  No.  68,  whether 
U^  Principal  Sudder  Ameen  had  decided  correctly  in  admitting 
^e  award  ofarbitration,  and  decreeing  thereon,  notwithstaiiding 
that  the  period  fixed  by  the  Court  for  its  delivery  bad  expired. 

The  Court  find,  that  although  the  term  for  the  deliveryof  the 
award  was  twice  extended  by  the  Principal  Sudder  Ameen,  the 
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arbitrators  failed  to  fulfil  the  duty  imposed  on  them  until  nine- 
teen days  had  elapsed  from  the  latest  limit  allowed  them.  It 
Jias  been  already  ruled  in  the  precedent  referred  to  in  the  certi- 
iicate,  that  the  powers  of  arbitrators  appointed  under  the  Re- 
gulation^ cease  of  themselves^  unless  they  are  renewed  by  order 
of  the  Court,  and  that  any  acts  performcdby  them,  without  such 
express  enlargement,  are  rendered  void  from  defect  of  jurisdic- 
tion ;  applying  the  same  principle  to  the  present  case,  the  Court 
annul  the  decision  of  the  Principal  Sudder  Amcen,  and  direct 
the  remand  of  the  case  to  his  Court  in  order  that  it  may  be 
retried  and  disposed  of  in  due  form. 


The  ^8ih  June  1852. 

fA.    W.    B£GBI£,        T 

Present:  <  S.  S.  Brown,  yJudges. 

I^H.  B.  Hauington,j 

{Special  appeal  ftom  the  decision  of  C.  C. 
Jackson^  Esq.,  Judge  of  MeertU,  dated 
4th  February  1852. 

DuRBAKEE  Singh  AND  Jtsheeram,  ( Plaintiffs J^  Appellants, 

.  versus 

Saligram  and  others,  ( Defendants),  Respondents. 

The  decision  of  the  Judge  will  be  found  in  the  piinted  volume 
of  the  month. 

A  special  appeal  was  admitted  to  try,  '^  whethcB  the  reasons  of 
the  Courts  below  for  refusing  the  division,  of  the  premises  claimed 
by  the  plaintiffs,  appellants,  on  the  ground'  that  the  division  of 
the  joint  property  would  cause  inconvenience,  and  give  rise  to 
dispute,  and  that  sueh  division  is  impracticable  without  closing 
the  doorway  to  Nynsookh's  house,  are  good  in  law.'* 

On  the  question  proposed  in  the  certificate,  the  Court  are  of 
opinion  that,  although  as  a  general  rule,  any  sharer  in  a  joint 
property  is  entitled  to  claim  a  separation  of  his  share  in  course 
of  law,  exceptional  cases  may  occur  in  which  the  division  sought 
for  would  be  so  obviously  detrimental  to  the  interests  of  the 
other  sharers  in  the  properly  as  to  justly  the  Courts  on  due 
cause  shown  in  withholding  a  decree.  In  the  present  case,  the 
joint  property  which  was  purchased  by  the  parties  for  mutual  con- 
venience of  access  is  shown  to  consist  of  an  enclosure  common 
to  tke  houses  of  all  the  parties,  and  the  objection,  which  amongst 
other  reasons  was  taken  to  the  claim  by  the  defendants,  was 
founded  on  the  injury  to  their  other  properly  and  on  the  incon- 
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venience  likely  to  be  occasioned  by  a  compulsory  dirision  of  tbe 
area.  This  objection  was  fully  enquired  into  by  the  Moonsiff, 
who,  after  two  visits  to  the  spot,  decided  that  the  alteration  of  pos- 
session resulting  from  a  division  would  impair  the  value  of  the 
other  property  of  the  defendants,  and  it  was  therefore  refused, 
and  the  decision  on  this  point  was  affirmed  in  appeal .  Both 
Courts  having  thus  dealt  with  the  case  on  equitable  principles 
which  they  were  fully  competent  to  do,  the  Court  consider  Uiat 
there  is  no  ground  of  interference  in  the  finding,  and  they  ac- 
cordingly dismiss  the  appeal  with  costs. 

The  28/A  June  1852. 

{A.  W.  Beobie,       T 
S.  S.  Brown,  >  Judges. 

H,  B.  Harington,j 

^Special  appeal  from  the  decision  cf  Qazie 
Mokumed  Zeea-oollah  Khan,  Principd 
Sudder  Ameen  of  Goruckpore,  dated 
22nd  January  1852. 

OoDYT  Narain  Singh,  ("Defendant J,  Appellant, 

verms 
Bhowannee  Pershad,  (Plaintiff),  Respondent. 

The  plaintiflT  brought  his  action  to  recover  the  sum  of  Rs.  622-1 
principal  and  interest,  amount  of  a  loan  advanced  on  the  secu- 
rity of  a  deed  of  conditional  sale,  which  extended  the  term  of 
repayment  to  the  year  1265  Fuslee.  The  plaint  represented 
that  in  conformity  with  established  practice,  a  suit  had  first 
been  instituted  against  the  mortgager  for  possession  of  the 
mortgaged  property,  which  had  been  decreed,  but  before  the 
decree  could  be  fully  carried  out  in  execution,  the  property  was 
sold  in  satisfaction  of  another  judgment  creditor's  claim,  and 
•that  this  incident  had  compelled  the  plaintiflf  to  have  reconrse 
again  to  the  Courts  for  the  purpose  of  recovering  the  sum  due 
from  the  mortgager. 

The  claim  was  decreed  in  both  Court.s,  and  a  special  appeal 
was  admitted  to  try,  whether  when  the  plaintiff  had  obtained  a 
decree  for  possession  in  a  suit  brought  by  him  on  a  deed  of  con- 
ditional sale,  and  the  property  pledged  in  the  deed  had  been 
advertized  and  sold  before  execution  could  be  fully  carried  out, 
a  second  action  would  lie  for  the  recovery  of  the  principal  and 
interest  of  the  loan  advanced  on  the  security  of  the  deed. 

The  Court  observe  that  the  point,  which  the  certificate  was 
granted  to  try,  has  been  already  ruled  in  a  decision  of  the  19Ui 
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Jan6  1848^  No.  176>  when  it  was  determined  that  the  inte)rme- 
diate  occurrence  of  an  auction  sale  does  not^  with  reference  to 
Construction  No.  898^  constitute  a  good  and  sufficient  cause^. 
why  the  mortgagee  or  lender  should  sue  for  the  money  lent 
instead  of  adhering  strictly  to  the  terms  of  the  deed  of  condi-^ 
tional  sale.  The  Court  on  that  occasion  remarked^  that  the 
purchaser  of  the  property  bought  the  rights  and  interests  of 
the  mortgagers,  and  therefore  stood  in  their  place,  having  pur-= 
chased  the  property  tuith  all  its  incumbrances,  and  if  the  sum 
borrowed  were  not  liquidated  within  the  time  specified,  which 
period  had  not  yet  expired,  of  course  the  lenders  of  the 
money  would  be  at  liberty  to  take  such  steps  as  they  might 
deem  fit  to  carry  out  the  fulfilment  of  the  deed  according  to  ita. 
conditions.  The  same  ptiaciple  has  been  laid  down  in  another 
decision  of  the  Court  of  the  11th  January  1888,  No.  125,  which 
equally  restricts  the  mortgagee  under  these  circumstances  to 
his  real  action. 

The  Court  Accordingly  consider  the  Principal  Sudder  Ameea 
to  have  been  in  erroir  in  overruling  the  objection  to  the  suit 
which  was  urged  before  him,  and  being  of  opinion,  that  the 
respondent  has  no  ground  of  action  against  appellant  in  his 
present  suit,  they  reverse  the  decisions  of  both  Courts,  and  dis^ 
miss  the  suit  with  costs. 


-d- 


The  2Sth  June  1852. 

fA.  W.  Begbie, 
Present:  <  S.  S.  Brown,  \' Judges. 

I  H.  B.    Harington. 


I- 


Case  No.  197  or  1852.  ^ 


'^Special  appeal  from  the  decision  of 
Moulvee  Kureemoollah  Khan,  Princi' 
pal  Sudder  Ameen  of  Agra,  dated 
6th  Felrruary  1852. 

Bamkishen  and  others,  (PlaintiffsJ,  Appellants^ 

versus 

KuNEHBB  AND  OTHERS,  (Defendants),  Respondents. 

The  suit  was  brought  for  possession  of  forty-eight  yards  of 
ground,  and  for  the  value  of  some  building  materials.  The 
ground  lay  within  an  enclosure  which  had  been  appropriated  by 
the  local  authorities  for  the  purpose  of  the  construction  of  v^gunje 
Outside  the  town  of  Agra,  and  the  only  issue  between  the  parties 
arising  from  the  pleadings  was  one  of  fact,  the  plaintiffs  alleging, 
that  the  defendants  had  encroached  on  the  ground  which  the 
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Magistrate  had  allotted  to  them  for  building  purposes,  and  the 
defendants  asserting  their  own  right  to  it  by  virtue  of  the  order 
of  the  same  authority. 

The  Moonsiff  entered  in  some  detail  into  the  evidence  on  both 
Bides^  and  being  of  opinion  that  plaintiffs  had  established  in 
part  the  facts  in  their  statement,  gave  a  decree  for  twenty-one 
yards  out  of  the  forty-eight  yards  claimed,  and  disallowed  the 
claim  for  the  value  of  the  materials. 

In  appeal  on  the  part  of  the  defendants,  the  Principal  Sudder 
Ameen  observed  in  his  decision  that,  as  the  gunje  had  been 
established  by  the  local  authorities^  the  right  to  the  ground  in 
the  enclosure  vested  in  the  Grovernment,  and  after  referring  to 
a  statement  regarding  the  matter  in  dispute,  which  had  been 
furnished  by  the  police  at  the  requisition  of  the  Magistrate,  he 
gave  it  as  his  opinion  that  the  ground  was  shown  by  it  to  have 
been  included  at  the  time  within  the  circuit  of  the  entrance 
gate,  and  as  neither  party  could  claim  any  proprietary  right  in 
the  subject  of  the  suit,  a  decree  could  not  be  given.  For  these 
reasons  the  decision  of  the  lower  Court  was  reversed,  and  the 
suit  was  dismissed. 

A  special  appeal  was  admitted  to  try  ''  whether  the  Principal 
Sudder  Ameen  in  the  decision  passed  by  him  could  be  said  to 
have  tried  the  pleas  of  the  parties,'^  and  "  whether  the  Principal 
Sudder  Ameen  had  not  contravened  judicial  usage  in  setting 
aside  the  facts  of  the  case,  as  found  by  the  Moonsiff,  without 
adverting  to  the  evidence  on  which  the  decision  was  grounded." 

The  Court  consider  the  decision  to  be  faulty  and  incomplete 
for  the  reasons  stated  in  the  certificate.  It  has  been  repeatedly 
ruled,  that  the  Courts  are  not  to  concern  themselves  ¥rith  the 
supposed  rights  of  other  parties  who  are  not  before  them,  and 
in  turning  aside  to  consider  any  right  which  the  Government 
might  have  in  the  matter  under  litigation,  the  Principal  Sudder 
Ameen  has  lost  sight  of  the  fact,  that  both  parties  rest  their 
own  title  to  it  on  the  allegation  diat  it  was  derived  from  the 
local  authorities  themselves.  The  only  issue  between  the  parties 
which  the  appeal  Court  had  to  try,  has  been  overlooked  in  conse* 
quence  of  this  error.  The  Court  therefore  annul  the  decision^ 
and  remand  the  case  to  the  lower  Court  for  retrial.  In  dis- 
posing of  the  case,  the  Principal  Sudder  Ameen  will  bear  in 
mind  that  in  the  event  of  his  differing  from  the  conclusions 
drawn  by  the  Court  of  first  instance  from  the  evidence,  the 
reasons  and  considerations  for  the  judgment  in  modification  or 
reversal  must  be  fully  stated. 
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The  2Sth  June  1852. 


{A.  W.  Beobie^         "j 
S.  S.  Brown^  V  Judges, 

H.  B.  Harinoton^  J 


Case  No.  198  OF  1852. 


''Special    appeal  from    the    decision    of 
\       Mohumed    Hussun   Khan,   Principal 
]      Sudder  Ameen  of  Bareilly,  dated  16/A 
February  1852. 

BuNDoo  Singh  and  Madhoo  Singh^  Defendants  J,  Appellants, 

versus 
Mujjoo   Khan^  (Plaintiff),  Respondent. 

The  plaintiff  sued  for  entry  of  name  in  a  moiety  of  the  righls 
and  interests  of  Koondun  Singh  in  mouzah  Ruzeunpore,  under 
a  conditional  deed  of  sale  made  absolute  by  course  of  law.  The 
rights  and  interests  of  which  possession  was  claimed  were  speci- 
fied in  the  plaint^  as  comprising  beegahs  117-10-17|^  out  of  the 
puttee  or  sub-division^  which  included  beegahs  235-1 1.  The 
mouzah  was  described  as  an  imipertect  putieedaree  tenure. 

The  other  sharers  in  the  puttee,  who  were  made  defendants 
jointly  with  the  heirs  of  Koondun  Singh^  resisted  the  claim^  on 
the  ground  that  Koondun  Singh's  interests  were  limited  to^  ten 
beegahs  in  all  in  the  mouzah  which  had  been  assigned  him  for 
maintenance^  and  that  he  had  never  enjoyed  any  substantive 
right  as  sharer  in  the  estate. 

The  Moonsiff  tried  the  issue  thus  raised,  and  being  of 
opinion,  that  the  defendants  had  established  their  statement,  he 
dismissed  the  suit. 

In  appeal,  the  Principal  Sudder  Ameen  decided  that,  as  the 
name  of  Koondun  Singh  was  entered  in  the  khewut  or  paper  of 
administration,  it  was  not  necessary  to  enquire  into,  and  de- 
fine the  particular  rights  held  by  him  in  the  property,  nor 
would  it  be  just  to  withhold  a  decree  in  default  of  precise  in- 
formation on  this  point,  since  Koondun^Singh  had  transferred  a 
moiety  of  his  rights  and  interests  without  further  specification 
to  the  plaintiff,  and  the  transaction  was  not  repudiated  by  his 
heirs,  there  could  be  no  objection  to  the  entry  pf  the  name  of 
the  plaintiff,  jointly  with  those  of  the  heirs  as  the  latter  now 
stood  in,  in  the  Government  books,  and  a  decree  was  passed  in 
accordance  thereto,  with  reversal  of  the  decision  of  the  Court 
below. 

A  special  appeal  was  admitted  to  try  1st,'' whether  the  Principal 
Sudder  Ameen  in  decreeing  the  entry  of  the  name  of  plaintiff 
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iti  the  '  rights  and  interests'  of  the  mortgager  had  not  decided 
at  variance  with  the  claim ;"  and  2nd,  *'  whether  the  decision  was 
not  faulty  and  defective,  in  having  failed  to  determine  the  main 
issue  of  possession  which  had  been  raised  by  the  parties  in  their 
pleadings/' 

The  Court  propose  to  confine  themselves  to  the  second  point  in 
the  case  as  it  has  been  brought  before  them  by  the  certificate. 
The  application  for  the  special  appeal  has  been  preferred  by  the 
defendants,  and  in  the  opinion  of  the  Court,  they  have  a  valid 
ground  for  dissatisfaction  with  the  decree.  Defendants  are  equally 
entitled  with  plaintiffs  to  claim  from  the  Court  which  tries  the 
case,  that  the  decree  be  given  on  clear  and  distinct  grounds,  and 
that  it  define  exactly  the  extent  of  the  interest  awarded,  in 
order  that  they  may  be  protected  from  further  litigation  by  the 
whole  question  at  issue  being  at  once  duly  and  formally  decided. 
According  to  the  pleas  of  the  parties,  who  were  before  him  in 
appeal,  the  Principal  Sudder  Ameen  was  required  to  determine 
which  side  had  substantiated  their  allegations  in  regard  to  the 
nature  and  extent  of  the  possession  held  by  Eoondun  Singh^ 
which  has  not  been  done,  and  as  the  case  has  not  received  any 
proper  trial  on  the  merits  in  the  Appeal  Court,  the  decision  is  an* 
nulled,  and  the  case  is  remanded  to  the  Principal  Sudder  Ameen, 
who  will  proceed  to  its  retrial  in  advertence  to  the  above  remarks. 

—(©-^ 

The  28tt  June  1852. 

"  A.  W.  Beobib, 
Present: 'I    S.  S.  Brown,  V Judges^ 


r  A.  W.  Bbgbib,         "I 

l:\    S.  S.  Brown,  L 

L  H.  B.  Habinqton,    J 


{Special  appeal  from  the  decision  of  C.  C 
Jackson,  Esq.,  Judge  of  Afeerui,  dated 
the  20/A  December  1852. 

FuTTA,  fPlaintiffJ,  Appellant, 

versus 
Nawul  Singh  and  othbbs,  (Defendants),  Respondents 

The  decision  is  in  the  printed  volume  of  the  month. 

A  special  appeal  was  admitted  to  try,  whether  the  decision 
of  the  Judge  is  not  defective  in  his  having  failed  to  consider 
and  determine  the  main  plea  of  the  plaintiff  that  the  sale  to  the 
defendants  was  invalidated  by  the  breach  of  the  conditions  of 
the  preemption  clause  in  the  wajib-ooUurz,  which  stipulated 
that  the  several  sharers  should  first  be  allowed  the  option  of 
purchase,  before  any  transfer  could  be  made  to  a  stranger. 
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The  Court  find  the  allegation  in  the  plaint  to  be  that  the 
transfer  was  made  clandestinely^  and  the  breach  of  the  mutual 
engagement  of  the  proprietory  body  in  this  particular  was  made 
the  ground  of  suit  for  the  voidance  of  the  sale  by  the  establish- 
ment of  the  preemption  right  provided  for  in  the  wajib-ooUurz. 
The  defendants  in  their  answer  did  not  meet  this  allegation^ 
but  rested  their  case  on  the  fact  that  plaintiff  had  been  already 
arrayed  against  them  in  the  suit  brought  by  them  for  the 
establishment  of  their  title  under  the  purchase^  and  they  pleaded 
that  the  present  suit  could  not  be  entertained  consistently 
with  the  principle  laid  down  in  Section  10,  Regulation  II.  of 
1803.  The  Moonsiff  overruled  the  plea  of  the  defendants,  and 
decided  that  they  had  not  attempted  to  prove  any  refusal  to 
purchase  on  the  part  of  the  plaintiff. 

In  appeal,  the  decision  was  reversed  by  the  Judge,  who  observ- 
ed that  '^  the  sale  to  Nawul  had  been  registered  in  1848,  and 
the  mutation  of  titles  recording  this  transfer  of  152  beegahs 
liad  been  effected  in  the  revenue  records  on  the  4th  December 
1848.  The  claim  of  preemption  should  have  *been  made  on 
that  occasion,  for  a  mutation  of  titles  is  never  made  in  the 
revenue  records  until  publicity  has  been  given  to  the  transfer 
in  the  village,  and  there  appear  no  grounds  to  justify  the  plain- 
tiff's silence  on  that  claim  for  two  years,  or  for  eight  months 
after  a  decree  had  been  given  against  him  in  favor  of  that  pur- 
chase." 

The   Court  remark   that  the  reasons  assigned  by  the  Judge 
are  at  variance  with  the  pleas  of  the  parties.     The  statement  in 
the  plaint  was,  that  the  alienation  was  void  ab  initio  by  reason 
of  the  violation  of  the  terms  of  the  prior  contract.     The  mere 
circumstance   of  the  publicity  attending  the  mutation  of  regis- 
try in  defendants'  favour  woidd  not  itself  be  enough  to  confer 
validity  on  an  unsound  title,  nor  is  the  fact  of  the  Moonsiff'fl 
silence  a  sufficient  reason  in  bar  of  the  adjudication  of  the  suit, 
provided  it  be  brought  within  the  term  prescribed  by  the  general 
Regulations.     The  Court   are   therefore  of  opinion,   that   the 
decision  is  open  to  the   objections  stated  in  the  certificate,  and 
they  accordingly  annul  it,   and  remand   the  case  for  re-trial. 
The  remund  will  afford  the  Judge  an  opportunity  of  consider- 
ing at  the  same  time  the  plea  of  defendants  which  has  not  been 
noticed  by  him,  and  of  determining  whether  the  Section  10, 
Regulation  II.  of  1803  opposes  any  obstacle  to  the  entertain- 
ment of  the  present  suit. 
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The 'ZS/h  June  1252". 


Present : 


pA.  W.Begbib,         ^ 

tS.  S.  Brown^  >  Judges. 

H.  B.  Harinoton^  J 


Case  No.  100  op  1852. 


"Special  appeal  from  the  decision  of  Doobe 
Jowala  Pershad,  Principal  Sudder 
Ameen  of  Azimgtorhy  dated  the  6th 
January  1852. 

B.AMNEWAZ  Uai^  fPlaiut^J,  Appellant, 

versus 

GooR  BuKSH  AND  OTHERS^  ( Defendants ) ,  Respondents. 

The  plaintiflT,  as  proprietor  by  private  purchase  of  a  two  and 
half  anna  share  in  a  moiety  of  mouzah  Sona^  for  which  he  has 
obtained  a  decree  against  the  sellers  of  that  share^  claims  to 
have  transferred  to  him  the  unexpired  portion  of  a  lease  for  the 
other  half  of  the  same  estate^  granted  by  the  owners  of  that  half, 
who  are  made  parties  to  the  suit,  to  the  other  defendants,  from  1258 
to  1262  Fuslee,  without  auy  consideration,  basing  his  claim  upon 
the  terms  of  the  wajib-ool-urz,  prepared  at  the  time  of  settlement, 
which  provides  that  any  shareholder  wishing  to  sell,  mortgage 
or  letinleas'e  the  whole,  or  any  portion  of  his  share  in  the  village, 
shall  offer  it,  in  the  first  instance,  to  the  lumburdar  of  his  puttee, 
and  in  the  event  of  his  refusing  to  take  it,  to  thelumburdarsand 
co-sharers  of  the  village  generally,  and  that  if  they  also  decline, 
he  shall  be  at  liberty  to  transfer  it  to  other  parties. 

Amongst  other  objections  to  the  plaintiff's  claim,  it  is  opposed 
upon  the  ground  that  he  is  neither  a  shareholder  nor  in  posses- 
sion of  any  part  of  the  estate;  that  the  decree  obtained 
by  him  upon  a  confession  of  judgment,  was  collusive ;  that 
execution  of  it  has  been  stayed  by  an  order  of  Court ;  that  no 
transposition  of  names  has  taken  place;  that  the  plaintiff's  name 
is  not  entered  either  in  the  putteedaree  li&tf  or  in  the  six  monthly 
papers,  and  that  the  delay  in  the  institution  of  the  suit,  which 
was  not  brought  until  ten  months  after  the  date  of  the  lease, 
notwithstanding  that  the  plaintiff  had  knowledge  of  it  at  the 
time,  evidences  the  badness  of  his  claim. 

The  Sudder  Ameen  passed  a  decree  in  favour  of  the  plaintiff,  but 
in  appeal  his  decision  was  reversed  by  the  Principal  Sudder 
Ameen.  That  officer  finds  that  at  the  date  of  the  execution  of  the 
lease  claimed  by  the  plaintiff,  he  was  neither  a  shareholder 
nor  in  possession  of  any  part  of  the  village ;  that  his  suit  to 
establish  the  sale  to  him  of  a  two  and  a  half  anna  share  in  it,  was 
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not  brought  until  after  the  date  of  the  lease^  and  that  as  there- 
fore^ at  the  date  of  that  deed^  the  plaintiff  was  not  in  a  position 
to  claim  the  benefits  of  the  conditions  of  the  wajib-ool-urz,  the 
^ale  to  him  could  not  be  considered  to  vitiate  or  interfere  with" 
the  previous  lease.  The  Principal  Sudder  Ameen  rejects  as 
unfounded  the  plea  of  the  plaintiff  that  it  was  not  until  ten 
months  after  the  date  of  the  lease  that  he  became  aware  of  its 
€xistence^  and  he  attributes  his  silence  at  the  time  to  the  fact 
of  his  not  being  then  either  a  shareholder^  or  decreeholder,  or 
in  possession  of  any  part  of  the  village  which  would  give  him  a 
title  to  object;  he  also  considers  the  silence  of  the  parties,  who 
sold  to  the  plaintiff,  and  their  omission  to  prefer  any  objections 
to  the  lease  at  the  period  of  its  execution,  a  sufficient  ground 
for  dismissing  his  claim.  The  Principal  Sudder  Ameen  further 
expresses  doubts  whether  no  consideration  having  been  paid  or 
received  for  the  lease,  it  can  be  held  to  fall  under  the  head  of 
leases,  specified  in  the  wajib-ool-vrz  of  settlement. 

A  special  appeal  was  admitted  to  try,  whether  the  grounds 
assigned  by  the  Principal  Sudder  Ameen  for  refusing  to  re- 
cognize the  plaintiff's  right  of  preemption  are  valid  and  good 
in  law. 

The  Appellant  objects  that  if  the  Principal  Sudder  Ameen 
considered  the  last  ground,  quoted  from  that  officer's  judgment, 
fatal  to  his  claim,  he  should  have  dismissed  the  suit  on  that 
ground  alone,  and  not  have  given  any  opinion,  as  he  has  also  done 
in  the  former  part  of  his  judgment,  in  respect  to  the  validity 
of  his  title,  which  could  only  consistently  become  a  point  for 
decision  in  the  event  of  the  lease  in  dispute,  involving  a  transfer 
within  the  intent  and  meaning  of  the  wajib^ol-urz  ;}}\it  he  con- 
tends that  the  decision  of  the  Principal  Sudder  Ameen  is  erroneous 
on  both  grounds,  and  bad  in  law.  With  respect  to  the  first  ground 
the  Court  remark,  that  although  the  Principal  Sudder  Ameen 
in  his  judgment,  incidentally  refers  to  the  character  of  the 
lease,  and  expresses  doubts  whether  no  consideration  having 
been  paid  for  it,  the  terms  of  the  wajUhool-vTz  can  be  held  strictly 
applicable  to  it,  he  puts  this  point  aside,  and  makes  the  real 
ground  of  his  dismissal  of  the  plaintiff's  claim  the  fact,  that  at 
the  date  of  the  lease,  he  was  neither  a  shareholder  nor  in 
possession  of  any  part  of  the  village,  and  consequently  not  at 
that  time  one  of  the  privileged  parties,  who,  under  the  terms  of 
ihewajilMioUvrz,  enjoyed  the  right  of  refusal  of  the  lease  before  it 
could  be  granted  to  a  stranger,  thus  overruling  the  plea  of  the 
plaintiff  that  the  sale  to  him  took  place,  and  he  obtained  posses- 
sion previously  to  the  date  of  the  lease.  The  Court  observe 
that  this  is  a  question  of  fact,  into  the  truth  of  which   or  of 
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the  correctness  of  the  Principal  Sudder  Ameen^s  finding  upon  it^ 
they  are  precluded  from  enquiring  in  special  appeal^  and  as 
under  the  view  taken  of  it  by  the  Principal  Sudder  Ameen^  it 
must  be  held  to  have  constituted  a  sufficient  ground  for  dis-^ 
missing  the  claim  of  the  plaintiff^  the  Court  are  of  opinion  that 
their  interference  is  not  called  for  under-  the  terms  of  the 
certificate  of  special  appeal,  and  they,  therefore,  dismiss  the 
appeal  with  costs. 
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The  6/A  July  1852. 

Presents 


{A.  W.  Bbgbib,         "j 
S.  S.  Brown,  ^Judge9. 

H.  B.  Hakington,    J 


r  Special  appeal  from  the  decision  of  J. 
Case  No.  204  of  1852.  <      Mvir,  Esq.,  Judge  of  FuUehpore,  dated 

I     fieth  November  1S51. 

MussumatRuheeh-oon-nissa  andZbsnut  Bebbbb,  f Defendants  J, 

AppettantSj 

versus 

MussuiiAT  Cdbbonja,  (widow  07  Lalmun^  dbceasbd,  and  guar- 
dian OF  BUNSQOPAL  AND  BuNSEBDHUR^  MINORs),  f  Plaintiff  J, 

Respondent. 

Thb  particulars  of  this  case  will  be  found  at  pages  108  to 
106  of  the  printed  decisions  of  the  Zillah  for  the  past  year. 

Both  parties  appealed  to  the  Judge,  who  has  recorded  separate 
decisions  thereon. 

A  special  appeal  was  admitted  to  try,  '^  1st,  whether  the  plain* 
tiff's  suit  should  not  have  been  dismissed,  on  the  ground  that 
the  second  bond,  alleged  by  him  to  haye  been  executed  by  the 
appellants,  ought  to  have  been  made  the  ground  of  action,  and 
not  the  original  bond,  which  had  been  superseded  by  the  fresh 
instrument. 

'^  2nd.  Whether  the  suit  ought  not  to  have  been  dismissed^  on 
the  ground,  that  it  is  identical  with  the  suit  formerly  instituted 
by  the  respondent  against  Sheikh  Mendoo  and  the  present  ap- 
pellants; by  the  decree  in  which,  the  appellants  had  been  ex- 
empted from  the  operation  of  the  decree  passed  against  Sheikh 
Mendoo  ;  and  the  property,  when  attached  in  execution  of  that 
decree,  released  at  their  instance;  from  neither  of  which  orders 
appeals  had  been  preferred  by  respondent. '' 

The  Court,  at  large,  are  of  opinion,  that  the  objections  to  the 
Judge's  decisions,  raised  in  the  certificate  of  special  appeal,  can- 
not be  sustained.  The  first  suit  was  instituted  by  the  respond- 
ent's husband,  Lalmun,  against  Sheikh  Mendoo,  the  husband  of 
these  two  appellants,  and  the  appellants  themselves,  the  ground  of 
action  being  a  bond  executed  by  Sheikh  Mendoo ;  and,  as  regards 
the  appellants,  a  bynamah,  executed,  in  their  favour,  by  Sheikk 
Mendoo,  of  the  property  pledged  in  the  bond.  A  decree  was 
passed  in  favour  of  the  plaintiff,  for  the  amount  of  the  bond^ 
against  Sheikh  Mendoo,  only;  the  appellants  being  exempted 
therefrom*   In  execution  of  that  decree,  the  property  in  qi^ea* 
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tion  was  attached  hj  the  decreeholder ;  but  was  released,  at  the 
instance  of  the  appellants,  who  appeared  as  objectors,  by  Tirtiie 
of  the  deed  of  sale,  executed  in  their  favour,  by  Sheikh  Mendoo. 

The  present  suit  was  brought  by  Lalmun,  against  Sheikh 
Mendoo  and  the  appellants,  to  establish  the  coUusiye  nature  <£ 
the  deed  of  sale  held  by  the  appellants,  and,  thereby,  to  remore 
the  obstacle  to  the  sale  of  the  property,  in  execution  of  the  pre- 
vious decree  against  Sheikh  Mendoo.  In  the  opinion  of  the 
Court,  the  two  causes  of  action  are  quite  distinct :  and  the  for- 
mer suit  opposes  no  bar  to  the  institution  of  the  present  one  ; 
the  object  of  which  is,  to  remove  theimpecliment,  thrown  in  the 
way  of  the  execution  of  the.^r5^  decree,  by  the  collusive  transfer  of 
the  property,  from  Sheikh  Mendoo  to  his  wives;  which  qnes- 
tion  was  not  entered  into  in  the  former  suit;  the  only  point  decid- 
ed, being  the  authenticity  of  the  bond  executed  by  Sheikh  Men- 
doo. 

The  Court  do  not  find,  that  the  first  bond  is  the  groiind  of 
action  in  the  present  suit.  It  is  the  decree,  obtained  by  the 
respondent,  establishing  the  validity  of  that  bond  on  which 
the  respondent  rested  his  suit;  nor  was  it,  in  the  opinion  of  the 
Court,  necessary  for  the  respondent  to  sue  on  the  second  bond, 
said  to  have  been  executed  by  the  two  appellants,  as  it  had 
been  repudiated  by  them,  and  must  be  regarded  as  non-existent. 

The  Court  are,  for  the  above  reasons,  pleased  to  fliami«t  the 
appeal  with  costs. 

■Ct" 

The  6th  My  1851 

Present :  A.  W.  Bsobie,  Judge. 

r  Special    appeal  from    the    decision  of 
Casi  No.  827  op  1852.  -|       TF.  P.  Masson,  Esq.,  Judge  of  GwwA' 
[^     pore,  dated  %%nd  September  1851. 

Jbbwun  Dass  and  others,  (Defendants),  Appellants, 

versus 

Sheikh  Hoossein  Buksh,  (Plaintiff),  Respondent. 

This  case  will  be  found  reported  at  pages  180  to  183  of  Hm 
printed  decisions  of  zillah  Goruckpore,  for  the  past  year. 

A  special  appeal  is  admitted  to  try,  "  1st,  whether  the  judg- 
ments of  the  lower  Courts  are  not  defective,  by  reason  of  their 
having  omitted  to  notice,  and  adjudicate  upon,  the  defendants' 
plea  of  undervaluation  of  the  suit,  by  the  plaintiff. 

*'  2nd.  Whether  the  Judge,  being  of  opinion,  that  the  Sudder 
Ameen  had  not  clearly  stated  the  case,  and  had  not  given  his 
reasons  for  his  decision  so  clearly  as  he  might  have  done, 
justified  in  upholding  that  decision.'' 
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The  Court  observe^  that  the  defendants^  in  their  reply,  expressly 
objected^  that  the  plaintiff  had  undervalued  the  land  in  dispute; 
and  that  it  was  worth  Bs.  20  per  beegah,  instead  of  Bs.  10^  as 
stated  in  the  plaint.  The  Sudder  Ameen^  although  in  the  body 
of  his  proceedings  drawn  up  agreeably  to  Section  10^  Regulation 
XXVI.  of  1814^  he  has  enumerated  this  amongst  the  objections 
urged  by  the  defendants^  most  unaccountably  neglected  to  call 
upon  the  defendants  to  adduce  evidence  in  support  of  their  plea; 
to  which,  agreeably  to  the  Court's  Circular  Order  of  the  13th 
September  1843,  the  Sudder  Ameen  should  have  restricted 
himself  in  the  first  instance.  Again,  in  their  petition  of  appeal 
to  the  Judge,  the  defendants  repeated  this  objection.  It  is, 
indeed,  the  very  ^r«/ ground  of  their  appeal;  but  the  Judge, 
equally  with  the  Sudder  Ameen,  has  passed  it  over,  without  the 
slightest  notice.  The  decisions  of  the  lower  Courts  are  vitiated 
by  this  palpable  defect,  and  cannot  be  maintained. 

With  reference  to  the  second  point  noticed  in  the  certificate 
of  special  appeal,  the  Court  observe,  that  when  the  Judge  was 
of  opinion,  that  the  Sudder  Ameen  had  not  clearly  stated  the 
case,  and  had  not  given  his  reasons  so  clearly  as  he  might  have 
done,  it  was  incumbent  on  the  Judge,  instead  of  affirming  the 
decision  of  the  lower  Court,  to  remand  the  case  to  the  Sudder 
Ameen,  pointing  out  to  that  officer  the  particular  points  in 
which  his  judgment  was  defective.  The  Court,  further,  observe, 
that  the  Judge's  reasons  for  his  own  decision  are  so  very  concise- 
ly stated,  as,  by  no  means,  to  compensate  for  the  want  of  perspi^ 
cuity  in  those  of  the  Sudder  Ameen ;  and  it  is  impossible  for 
this  Court  to  form  its  own  judgment  as  to  the  merits  of  a  deci- 
sion so  meagre  in  its  details.'  The  Court  trust,  that,  in  his 
revised  judgment,  should  the  case  again  come  before  him  in 
appeal,  the  Judge  will  avoid  this  error.  The  Court  take  this 
opportunity  of  noticing,  that  the  frequent  introduction  of  ver- 
nacular words  and  phrases,  in  an  English  decision,  where  there 
would  be  no  difficulty  in  giving  the  English  equivalents,  is 
objectionable,  and  should  be  discontinued.  The  printed  deci- 
sions are  intended,  not  merely  for  the  superior  Court's  perusal, 
but  for  general  information;  and  if  vernacular  terms  are  unne- 
cessarily introduced  into  the  judgments,  the  object  of  the  pub- 
lication is,  to  a  certain  extent,  defeated. 

The  decisions  of  the  lower  Courts  are  hereby  annulled,  and 
the  case  remanded  to  the  Sudder  Ameen,  with  advertence  to 
the  foregoing  observations. 
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The  6/A  July  1852. 

Presefki: 


{A.  W.  Bbgbijb,        1 
S.S.  Bbown,  >  Judges. 

H,  B.  Harington^  J 


rSpecial  appeal  from  the  dedsum  of 
^  vr  iwi  lom  I  Moidv^  Mohumed  Kurreem-ooUah 
Gmb  No.  171  OF  1858.^      ^^^^    Principal  Sudder  Ameem  of 

\_     Agra,  dated  3rd  September  1851. 

Bmuus  Lali^  and  otetbbs^  (DefendaifdsJ,  AppeUarUs, 

versus 

LuLioo  Mull,  (HamtiffJ,  Respondent. 

Tai8  18  a  suit  to  obtain  the  separation  of  beegahs  76-8-16  oT 
cultivated  land^  fbrming  part  of  beegahs  109-4 ;  and  of  beegab» 
91-3-3  of  waste  land^  forming  part  of  beegahs  153-17  hdid  in 
joint  tenure^  situate  in  mouzah  Hindalpore.  The  suit  is  valued 
at  Bs.  46-8-4>  being  the  proportional  jumma  of  the  land  claimed. 
The  plaintiff's  statement  is^  that  he  had  purchased  from  Hur- 
dyal  and  others^  oo-sharers  in  this  puttee,  ^eir  rights  and  inter- 
ests in  rt  to  the  extent  o£  seven*tenths^  (which  comprise  the 
land  sued  for;)  and  obtained  a  decree  against  them,  which  was 
put  in  execution,  through  the  agency  of  the  Revenue  Anthori- 
ties,  and  plaintiff's  name  recorded  as  proprietor,  in  lieu  of  those 
of  'Uie  sellers,  Hurdyal,  &c.  The  total  quantity  of  cultivated 
land  in  the  puttee  is  beegahs  109-4,  of  which  seven-tenths,  (or 
76*8-16,)  belong  to  the  plaintiff,  by  virtue  of  his  purchase* 
The  puttee  i8>  at  present,  held  in  joint  possession  by  plaintiff,, 
and  the  defendant  Kish^aNarainand  his  coparceners,  agreeably 
to  their  shares,  as  above  specified;  but,  as  the  village  is  of  Ike 
description  termed  imperfect  putteedaree,  or  bkyackara,  and 
inconvenience  is  sustained  by  plaintiff,  in  consequence  of  the 
joint  possession,  and  the  defendants,  though  repeatedly  impor- 
tuned to  accede  to  a  division,  refuse  to  comply,  plaintiff  ha* 
been  <xni)pelled  to  institute  the  present  suit,  with  the  view  of 
cmlforcing  the  same. 

The  defendants  KishenNairam  andhiscoparoeners,  (who  alone 
defended  the  suit,  Nundo  Mull  being  made  a  defendtot  jprr 
formd,)  reristed  the  plaintiff's  dakn,  on  the  ground,  Hiat  the 
ostensible  sellers  of  the  land  to  plaintiff  never  had  posses- 
sion of  the  same;  and  that  the  pun^aser,  oonsequentiy,  Imd 
BO  right,  as  their  representative,  to  the  separation  sued  for. 
•They  affirmed,  that  the  decree  passed  by  the  Moonsiff,  in 
favour  of  the  plaintiff,  must  be  regarded  as  inoperative  a» 
regards  them«  (tiie  defendant^  who  have  always  held  vosacm- 
7 
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sion  of  the  land  in  dispute;  and  that  the  mere  dakkil  khar^, 
or  alteration  in  the  record  of  proprietary  rights  was  insufficient 
to  justify  their  ejectment  from  the  land;  and  which  in  effect 
had  never  heen  ordered  by  the  Civil  Court. 

The  Moonsiff^  being  of  opinion,  that  the  defendants'  plea  was 
valid,  and  that  the  plaintiff  never  had  obtained  possession  of 
the  lands  nominally  purchased  by  him,  dismissed  the  suit. 

The  Principal  Sudder  Ameen,  in  appeal^  came  to  a  conclu- 
sion quite  opposed  to  that  of  the  Moonsiff.  He  considered, 
that  the  plaintiff  had  obtained  possession,  in  execution  of  the 
decree  obtained  by  him  against  the  sellers.  That  this  fact  was 
manifest,  from  the  dukkuinamah  filed  by  the  plaintiff,  as  well  as 
from  the  tehseeldar's  report,  and  the  mutation  of  names  in  the 
malgoozaree  record.  It  further  appeared,  that  the  plaintiff  had 
made  certain  payments  of  revenue,  and  that  the  Collector  had 
directed,  that  the  other  co-sharers  should  explain  to  him  the 
village  accounts ;  all  which  circumstances  were  indicative  of 
actual  possession  having  been  obtained.  The  Principal  Sudder 
Ameen,  accordingly,  gave  plaintiff  a  decree  for  the  portion  of 
the  cultivated  land  claimed  by  him,  and  no  more;  the  claim  to 
a  portion  of  the  uncultivated  waste  having  been  withdrawn. 

A  special  appeal  was  admitted  to  try,  ''  whether  the  suit  for 
the  division  of  the  lands  of  this  village,  (which  is  of  the  des- 
cription called  bhyachara),  preferred  by  the  plaintiff,  was  tena- 
ble, with  reference  to  the  provisions  of  Section  80,  Regulation 
XIX  of  1814,  and  the  Circular  Order  of  this  Court,  under  date 
24th  June  1842.^' 

The  Court  are,  unanimously,  of  opinion,  that  the  decision  of 
the  Principal  Sudder  Ameen  is  erroneous,  and  cannot  be  main- 
tained. To  entitle  the  respondent  to  a  division  of  the  lands, 
it  is  absolutely  necessary,  that  he  should  prove,  that  either 
himself,  or  those  from  whom  he  derives  his  title,  have  had 
actual  possession  of  the  lands  in  dispute.  In  the  description 
of  villages,  to  which  mouzah  Hindalpore  belongs,  the  posses- 
sion  of  the  coparceners  is  of  a  very  different  nature,  from  that 
which  obtains  in  villages  of  the  zemindaree  class,  as  defined  by 
the  Court's  Circular  Order  of  the  8rd  August  1847.  Each 
co-sharer  has  distinct  and  independent  possession  of  separate 
fields,  from  which  he  may  not  be  ousted,  by  the  operation  of 
a  division,  under  the  provisions  of  Regulation  XIX  of  1814. 
From  an  inspection  of  the  documents  filed  by  the  respondent, 
himself,  it  is  manifest,  that  no  such  possession,  as  is  above 
indicated,  has  ever  been  held  by  the  plaintiff,  or  those  from 
whom  he  purchased  his  title,  nor  is  it  even  asserted  by  the 
plaintiff.  The  Court  find,  that  alt  the  fields  constituting  the 
l^eegabi^  109-4  of  cultivated  land,  of  which  the  plaintiff  claims 
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beegahs  76-8-16^  orseren-tenths^  are  recorded  in  the  kkmieomet^im 
the  name  of  the  appellant  Eashen  Narain,  as  ike  admU  po9$e$9or. 
The  respondent  has  proceeded  by  an  arbitrary  calcnlatioii  of 
his  own  to  apportion  his  claim  to  the  land  by  the  nominal 
seven-tenths  of  the  puitee  decreed  to  him  withont  reference  to 
individual  rights  and  possession.  The  decree  obtained  by  die 
respondent,  for  a  fractional  share  of  the  puUee,  in  a  suit  to 
which  the  appellants  were  not  parties,  and  which  has  the 
appearance  of  being  collusive,  can  give  no  right  to  the  decree- 
holder  to  eject  the  appellants  from  their  ancient  holdings, 
under  the  pretext  of  division.  The  possession  found  by  the 
Principal  Sudder  Ameen,  is  not  that  sort  of  possession  which 
prevails  in  a  village  of  the  bhyachara  description.  It  is  a 
merely  nominal  possession  which  exists  only  on  paper,  and 
which  could  not  be  enforced,  without  an  entire  subversion  of 
the  proprietary  rights  of  the  puUeedaree  community,  which  have 
their  foundation  on  ancient  and  prescriptive  occupancy  of  the 
fields  cultivated  by  them.  With  reference  to  the  foregoing 
observations,  the  Court  reverse  the  Principal  Sudder  Ameen's 
decision,  and  dismiss  the  suit. 

The  6th  My  1852. 

TA.  W.  Beobib,       "] 
Present  :<  S.  S.  Brown,  >  Judges. 

I^H.  B.  Ha&ington,J 

{Special  appeal  from  the  decision  of  H. 
Unwin,  Esq.,  Officiating  Judge  €f  Ril- 
tehpore,  dated  12th  September  1851. 

Mtaram  and  othbbs,  (Defendants),  Appelhmts, 

versus 

Mbndoo  Lall,  tewabrss,  (Plaintiff),  Respondent. 

FoK  the  particulars  of  this  case,  see  pages  88  to  86,  of  the 
printed  decisions  for  the  zillah  for  the  past  year. 

A  special  appeal  was  admitted  to  try,  1st, ''  whether  the 
plaintiff  ought  not  to  have  been  nonsuited,  agreeably  to  Con- 
struction No.  1140,  on  the  ground  of  his  having  adduced  no 
proof  that  the  usual  notice  of  foreclosure  had  been  served  on 
the  mortgagers.'^ 

2nd.  ''  Whether  the  Judge's  decision,  in  favor  of  respondent, 
is  not  vitiated  by  his  omission  to  record  any  opinion  regarding 
the  minority  of  one  of  the  mortgagers,  (Gopal)  at  the  time  ot 
the  application  for  foreclosure;  and  by  his  implied  admission, 
that  Runjeet,  (another  of  the  mortgagers),  was  a  minor  at  that 
time;   and  further,    by  the  recognition  of   the  presence  of 
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Khyalee  Ram^  (another  of  the  mortgagers)^  at  the  sale  of  the 
defendants'  interests  in  the  mortgaged  property,  as  a  sufficient 
nptice  to  all  the  mortgagers.'' 

The  Coi:yrt  observe  under  the  first  point,  that  as,  from  the 
pleadings  of  the  parties,  an  issue  was  raised  relative  to  the  for- 
mal serving  of  the  notice  of  foreclosure,  as  prescribed  by  law,  it 
was  incumbent  on  the  Principal  Sudder  Ameen,  when  the  case 
was  first  brought  to  a  hearing  before  him,  to  specify  this  very 
u^portant  point,  in  his  proceeding,  (drawn  up  agreeably  to  the  ^ 

provisions  of  Section  10,  Regulation  XXVI.  of  1814),  as  one, 
on  which  proof  should  be  produced  by  the  respondents;  but,  by 
an  unaccountable  oversight,  the  Principal  Sudder  Ameen,  al« 
though  in  the  body  of  his  proceeding,  of  the  5th  December 
1849,  he  makes  mention  of  this  objection  of  the  defendants,  has 
omitted  to  call  for  proof,  in  refutation  thereof,  from  the  respon^ 
dent  in  his  order.  The  fault,  therefore,  of  not  producing  proof 
to  this  fact,  is  not  that  of  the  respondent,  but  of  the  presiding 
Judge;  as,  according  to  Clause  4  of  the  Section  of  Regulation 
XXYI.  of  1814,  above  quoted, ''  no  exhibit  shall  be  filed,  or  witness 
summoned,  unless  expressly  declared  to  be  in  proof,  or  refutation^ 
of  some  point,  upon  which  the  Court  may  have  directed  that 
evidence  should  be  taken."  The  Court,  at  large,  therefore,  do 
not  consider  that  it  would  be  just,  under  the  circumstances,  to 
visit  the  respondent  with  the  penalty  of  nonsuit,  but  it  is  ob- 
viously necessary,  that  the  suit  should  be  remanded  to  the  Prin- 
cipal Sudder  Ameen  with  a  view  to  the  rectification  of  the  error 
apparent  in  his  proceedings;  an  order  to  which  effect  should  have 
been  passed  by  the  Judge,  when  the  objection  was  renewed  by 
the  appellants  in  his  Court.  Under  this  view  of  the  case,  it  is 
not  necessary  for  the  Court  to  pass  any  definitive  order  relative 
to  the  other  points  noticed,  as  defects  in  the  judgment  of  the 
lower  Court,  in  the  certificate  of  special  appeal.  It  is  sufficient, 
that  the  attention  of  the  Principal   Sudder  Ameen  and  Judge 

should  be  directed  to  those  points 

•  ghdkli^AhmulS  ln"*Oomdut.    ^^  their  revised  judgments,  and  that 

oon-nisM,  Appeiiaoti,  they  should  be  enjoined  not    to 

9^riu9  overlook  Construction  No.   1140, 

**^'1[rren*S;!  "^        «"»*  the  requirements  of  the  law 

which  it  explains.    The  attention 

14M  July  1851.  of  the  lowcr  Courts  is  called  to  the 

^'^^ApSi-iS''*^'  precedents  noted  in  the  margin  * 

V9rtu9  '  The  decisions  of  the  lower  Courts 

Hvatttnat  Cboonnya  ind  others,      are  accordingly  annulled,  and  the 
Retpondenti.  ^^^  j^  hereby  remanded  to  the 

Principal  Sudder  Ameen  for  retrial  with  reference  to  the  fore- 
going remarks. 
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The  6th  July  1852. 
Present:  H.  B.  Habington,  Judge. 

{Special  appeal  from  thededfion  o/F.  P, 
Butler,  Esq.,  Judge  of  Furruckabad^ 
dated  \hth  March  1862. 

MuNKE  RaM;  fPlainUjffJ,  Jppellani, 

versus 

Ghoorna  and  anothee,  (Defendants),  Respondents. 

A  BRIEF  report  of  tbe  particulars  of  this  case  is  given  in  tlie 
Yolume  of  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try,  "  whether  the  Judge 
was  not  required  to  record  a  distinct  opinion  and  order  in  res- 
pect to  the  objections  taken  by  the  appellant  to  the  award  of 
arbitration,  on  which  the  decision  of  the  Judge  was  afterwards 
founded,  and  whether  the  decision  of  the  Judge,  in  omitting 
all  notice  of  those  objections,  is  not  incomplete,  and  liable  to  he 
set  aside.^' 

The  Court  observe  that  before  the  award  of  arbitration  was 
received,  or  any  decision  had  been  passed  upon  it,  the  appellant 
petitioned  the  Judge,  charging  the  arbitrator,  Gholam  Syedsan, 
with  collusion  and  corruption  in  the  mode  detailed  by  him^ 
and  that,  moreover,  he  had  made  his  award  after  the  period 
allowed  him,  which,  according  to  the  precedent  established  by 
the  decision  of  the  Court  in  the  case  of  Moonee  Lall  and  others, 
versfus  Chundeedeen  and  another,  dated  22nd  March  1852,  was 
of  itself  sufficient  to  vitiate  the  award,  and  that  although  on  the 
first  petition,  presented  by  the  appellant,  an  order  was  passed 
that  it  should  be  taken  into  consideration  on  the  receipt  of  the 
arbitration  award,  and  a  similar  order  was  passed  on  a  second 
petition,  given  in  by  the  appellant,  apparently  on  the  day  that 
the  award  reached  the  Court,  in  which  the  irregularities,  chaf- 
ed against  the  arbitrator,  were  duly  set  forth,  when  tiie  case 
came  on  for  decision,  no  noti&e  was  taken  of  either  petition,  or 
of  the  orders  passed  upon  them  by  the  Judge,  who  having  adopt- 
ed the  award  of  arbitration,  proceeded  to  make  it  the  basis  of 
his  decision,  and  setting  aside  the  judgment  of  the  Court  be- 
low, which  was  in  favour  of  the  appellant,  dismissed  his  claim 
with  all  costs.  Under  these  circumstances  the  Court  are  of 
opinion,  that  the  decision  of  the  Judge  is  open  to  the  objection 
noticed  in  the  certificate  of  special  appeal ;  they  observe  that  it 
was  clearly  his  duty  to  have  considered  whether  the  precedent, 
cited  by  the  appellant  as  fatal  to  the  award  of  arbitration,  on 
which  the  Judge  based  his  decision,  was  applicable  to  the  pre- 
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tent  case^  and  to  have  recorded  a  distinct  opinion  upon  the 
pointy  and  that  in  the  event  of  his  overruling  this  objection^  he 
should  have  gone  into  the  proofs  indicated  by  the  appellant  in 
support  of  his  other  grounds  of  impeachment  of  the  award  with 
a  view  to  determine  whether  there  was  any  foundation  for  the 
same;  the  Court  are  compelled,  therefore^  to  annul  the  decision 
of  the  Judge  as  incomplete^  and  to  remand  the  case  to  his  file 
for  revision,  and  for  adjudication  afresh  in  reference  to  the 
foregoing  observations. 

-.9— 

The  7th  July  1852. 
Present:  A.   W.  Bsgbie,  Judge. 


C  Special  appeal  from  the  decision  of  IF.  P. 
CASiNo.229of  1852.-I       JMasson,  Esq.,  Offg.  Judge  of  Goruck- 
I    pore,  dated  12th  July  1851. 

Ktlass  Rai,  (Plaintiff),  Appellant, 

versus 

RAMPEasxm  Rai  and  othbrs,  fDefendantsJ,  Respondents. 

This  case  will  be  found  reported  at  pages  117  and  118  of 
the  printed  decisions  of  this  zillah  for  the  past  year. 

A  special  appeal  is  admitted  to  try^  ^^  whether  the  decisions 
of  the  lower  Courts  are  not  incomplete^  inasmuch  as  both 
judgments,  though  opposed  to  each  other^  are  based  on  construc- 
tions of  a  document  which  was  not  before  the  Courts.'^ 

The  Court  observe,  that  the  respondents,  in  their  reply  to  the 
suit,  urged,  amongst-  other  objections,  that  the  ostensible  seller, 
(Cheengun)  had  not  the  power  of  alienating  his  share,  and  that 
the  mere  entry  of  the  name  of  Cheengun  in  the  wajib-td-urz,  was 
not  satisfactory  proof  of  that  person^s  possession.  The  Sudder 
Ameen  records  his  opinion,  that  Cheengun  was  in  possession 
up  to  the  date  of  his  executing  the  deed  of  sale  in  favour  of 
the  appellant;  and  that  as  the  existence  of  the  wajib-vl-vrz 
is  admitted  by  the  respondents;  and  as,  according  to  every  wa- 
jilhul'Urz,  the  co-sharers  are  at  liberty  to  dispose  of  their  shares, 
he  recognizes  the  validity  of  the  transfer  made  by  Cheengun  to 
the  appellant.  This  decision  is  overruled  by  the  Judge;  who 
remarks,  that,  according  to  a  byeumstah  brought  forward,  the 
transfer  of  Cheengun's  share  in  this,  (an  undivided)  estate,  was 
illegal;  and  that  the  t(;a;>6-tt/-ttrz,  on  which  the  Principal  Sud- 
der Ameen  relies,  '^  does  not  supercede  the  law.'^  It  appears 
on  referring  to  the  record  of  the  proceedings,  that  no  copy  of 
this  wajilhvi-urz,  to  which  reference  is  made  by  the  Principal 
Sudder  Ameen  and  Judge,  was  filed  by  either  party;  nor  had 
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the  original^  in  the  Collector' a  office^  been  sent  for,  and  exa- 
mined by  either  Court.  The  Principal  Sadder  Ameen  hat 
oMtumedj  that  the  conditions  of  the  wajUhul-wrz  are  such  as 
would  JMf/t/V  the  alienation ;  and  the  Judge,  on  the  other  hand* 
takes  for  granted,  that  the  conditions  of  the  wqfib-ul^arz  ait 
opposed  to  the  Hindoo  Law.  It  was  obviously  irregular  in  the 
Courts  to  found  an  argument  in  favour  of  either  parfcy  on  the 
c<mstruction  of  a. document,  which  neither  of  them  had  perused. 
It  may  prove  to  be  the  case,  that  there  is  nothing  in  the  coa- 
ditions  of  the  wajib-tU-urz  contrary  to  the  law.  The  appd- 
lant  expressly  pleads,  that  the  Hindoo  law  has  not  been  viohitei 
by  this  transfer,  made  under  the  provisions  of  the  wajib  irf  wri; 
and  it  is  essentially  necessary,  with  a  view  to  the  satisfactory 
decision  of  this  point,  that  the  wajib-vl-farz  should  be  submit- 
ted to  the  inspection  of  the  Courts. 

The  Court,  accordingly,  annul  the  decisions  of  both  the  low- 
er Courts;  and  remand  the  suit  to  the  Principal  Sudder  Ameen, 
who  will  pass  a  fresh  judgment,  wiht  advertence  to  the  fore- 
going observations. 


The  7ih  My  1852. 

TA.  W.  Bbgbib, 
Pre$eni:\  S.  S.  Brown,  )> Judges. 

I  H.  B.  Habinoton, 


.,}■ 


CRegvlar  appeal  from  the  decision    of 

Casi  No.  178  o»  1861.  J      ^T^  ^"^rf  ^uL^'^T^f^t 

I      der  Ameen  of  Goruckpore,  dated  29a4 

L     June  1851. 

DooLLUN  B.OOP  KooaBB,  (Defendant),  AppeUant^ 

versus 

JuouRNATH  Singh  and  Purtab  Singh,  (Piaintiffs),  Respondents. 

This  suit  was  instituted  to  obtain  possession  and  registry  of 
name  as  proprietors  in  fifty  mouzahs  and  in  the  shares  specified 
in  forty-three  mouzahs  to  the  exclusion  of  Mussumats  Do<dlun 
Goolab  Kooree  and  Doollun  Roop  Kooree,  widows  of  Rajah 
Cheyt  Singh,  and  for  the  avoidance  of  certain  alienations  as 
detailed  in  the  plaint  which  had  been  efiected  by  the  widows. 
The  total  value  of  the  suit  was  laid  at  Bs.  40,526. 

The  plaint  sets  forth  that  the  property  sued  fcnr  formed  part 
of  an  ancestral  family  estate,  which  had  descended  to  the  plain- 
tiffs and  their  elder  brother,  the  late  Rajah  Cheyt  Singh,  and 
that  the  brothers    continued  in   joint  possession,    although 

Digitized  by  VjiiJUV  IC 


291 

mecording  to  the  custom  of  the  family  they  liyed  separately. 
At  the  time  of  the  general  settlement  the  names  of  all  three 
brothers  had  been  entered  as  proprietors  in  forty-three  mon- 
zahs^  the  name  of  Cheyt  Singh  remaining  singly  on  the 
record  of  the  other  mousahs  as  before,  bat  inrithoat  prejudice' 
to  the  joint  rights  of  the  other  brothers  in  the  same.  Sajah 
Cheyt  Singhy  who  died  without  issue  in  1256Fuslee,  (1849  a.  n.) 
left  two  widows.  A  short  time  before  his  decease,  he  transferred 
ten  mouzahs  by  a  fictitious  deed  of  sale  to  his  wife,  the  defend- 
ant Roop  Kooree,  and  bestowed  on  her  thirty-six  mouzahs  by 
deed  of  gift,  to  which  objections  were  duly  preferred  by  plaintiffs 
mt  the  time.  The  plaint  proceeds  to  explain  that  of  the  abore 
forty-six  mouzahs,  twenty-eight  mouzahs  had  been  originally 
sold  for  arrears  of  revenue  in  1224  Fuslee,  (1817  a.  d.,)  and  had 
been  re-purchased  by  the  three  brothers  from  their  joint  funds. 
The  widows  of  the  deceased  having  no  claim  by  law  to  any- 
thing but  maintenance  in  an  undivided  estate,  the  suit  is 
brought  for  the  establishment  of  the  title  of  the  plaintiffs 
by  right  of  inheritance  to  the  property  against  the  widows,  and 
the  parties  who  derived  from  them. 

The  defendants,  DooUun  Roop  Kooree  and  Doollun  Goolab 
Kooree,  after  several  technical  objections  to  the  suit,  affirmed 
that  the  plaintiffs  had  misstated  the  genealogy,  and  the  former 
circumstances  of  the  property,  and  that  nineteen  mouzahs  had 
been  separately  acquired  by  Cheyt  Singh  in  1211  Fuslee,  (1804 
A.  D.),  by  gift  from  Mussumat  Jyn  Kooree,  to  whom  they  had 
devolved  by  right  of  inheritance  from  her  husband,  Adhar 
Singh,  under  a  formal  partition  effected  between  Adhar  Singh 
and  Bukhtawur  Singh,  the  father  of  the  three  brothers,  before 
the  cession.  They  further  affirmed  that  the  twenty-eight  mou- 
sahs had  been  repurchased  by  Cheyt  Singh  singly  from  his 
private  funds  and  in  his  own  behalf,  and  that  the  real  ancestral 
portion  of  the  family  property  which  had  descended  to  the  bro- 
thers in  common  had  been  divided  between  them  in  the  life« 
time  of  Cheyt  Singh,  and  it  was  urged  that  under  these  circum- 
stances the  plaintiffs  had  no  foundation  for  their  suit.  A 
supplemental  plaint  was  afterwards  filed  for  the  purpose  of 
supplying  an  omission  in  the  statement  in  the  plaint  in  refer- 
ence to  ti^e  nineteen  mouzahs  which,  as  alleged  in  the  answer^ 
bad  been  conveyed  to  Cheyt  Singh  by  gift.  In  the  supplement 
the  plaintiffs  admitted  that  their  fa&er  Bukhtawur  Singh  had 
caused  a  fictitious  deed  of  gift  to  be  executed  by  Mussumat 
Jyn  Kooree,  widow  of  Adhar  Singh,  in  favour  of  Cheyt  Singh, 
for  the  temporary  purpose  of  defeating  a  claim  which  had  been 
brought  for  the  succession  by  right  of  primogeniture  by  another 
member  of  the  family,  but  they  pleaded  that  the  conveyance 
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was  wholly  nominal^  and  that  the  mouzahs  remained  incorpo- 
rated in  the  joint  estate  as  before. 

The  Principal  Sadder  Ameen  overruled  the  objections  raised 
to  the  regularity  and  form  of  suit^  and  proceeding  first  to  dis- 
pose of  the  issue  of  fact  on  the  deed  of  gift  of  Mussuinat  Jym 
Kooree  determined  on  the  grounds  set  forth  by  him  in  his 
decision  that  the  gift  was  a  nominal  one^  and  that  this  poartioiL 
of  the  property  had  been  held  by  the  brothers  in  joint  posses- 
sion. He  was  also  of  opinion  that  there  was  evidence  to  diow 
that  the  mouzahs  which  had  been  sold  for  arrears  of  revenue 
had  been  purchased  back  by  means  of  joint  funds^  and  that  the 
joint  ownership  of  the  plaintiflEs  was  established  by  the  recogni- 
tion on  the  part  of  the  mookkteear  of  Cheyt  Singh  of  th^  title 
in  several  of  the  mouzahs  at  the  time  of  settlement.  This  view 
of  the  undivided  condition  of  the  abovementioned  portion  of 
the  family  property  during  the  period  preceding  the  general 
settlement  in  1888>  was  in  his  opinion  materially  strengthened 
by  the  fact  of  the  property  admitted  by  the  defendants  to  have 
been  held  on  a  joint  hereditary  tenure  having  remained  undi- 
vided up  to  the  time  of  the  settlement. 

Thel^incipal  Sudder  Ameen  was^  however^  of  opinion  that  die 
conveyances  made  by  Cheyt  Singh  by  sale  and  gift  in  favour  of 
his  widow  should  be  maintained  to  the  extent  of  his  legal  inter- 
est, or  one-third>  in  the  forty-six  mouzahs,  proof  of  the  coUusiTe 
and  fictitious  nature  of  the  transaction  pleaded  by  plaintiffs  being 
wanting,  and  that  the  plaintiffs  were  entitled  to  a  decree  for 
the  remaining  two-thirds.  With  regard  to  the  portion  of  the  pro- 
perty which  had  been  already  subjected  to  regular  partition,  or 
in  which  a  distinct  specification  of  the  several  interests  of  the 
brothers  had  been  recorded  in  the  settlement  papers,  the  Prin- 
cipal Sudder  Ameen  decided  that  plaintiffs  had  no  claim  by 
right  of  inheritance  to  the  exclusion  of  the  widows.  A  decree 
was  accordingly  given  for  the  claim  in  fifty  mouzahs,  and  the 
rest  was  dismissed. 

From  this  decision  both  parties  have  appealed.  The  defend- 
ant DooUun  Goolab  Kooree  having  demised  in  the  interim, 
the  appeal  is  preferred  by  the  surviving  widow. 

The  Court  observe,  that  the  revision  in  appeal  of  the  judg- 
ment of  the  lower  Court  is  rendered  necessary  on  first  view  by 
the  defect  apparent  in  it.  The  plaintiffs  having  sued  to  set 
aside  the  conveyances  made  by  Cheyt  Singh  and  his  widows 
on  the  ground  that  any  alienation  of  joint  undivided  property 
to  the  prejudice  of  the  legal  heirs  was  invalid,  and  the  defend- 
ants having  met  the  claim  by  the  averment  that  the  property 
which  devolved  to  them  had  been  severed  from  the  joint  anoes- 
tral  estate,  the  decision  arrived  at  by  the  Principal    Sadder 
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Ameen  in  regard  to  the  forty-six  mouzahs  is  plainly  at  variance 
with  the  pleas  of  the  parties. 

The  points  for  consideration  in  appeal  on  the  issues  raised  by 
the  parties  are : — 

1st.     The  technical  objections  to  the  sait. 

2nd.  The  proof  of  the  separate  acquisition  of  the  nineteen 
moueahs  by  the  deceased  Cheyt  Singh  under  a  deed  of  gift  from 
Mussumat  Jyn  Kooree. 

8rd.  The  proof  of  the  re-purchase  of  the  twenty-eight  mou- 
zahs by  the  deceased^  separately  from  the  plain tififs. 

4th.  The  proof  of  a  division  of  interests  having  been  effected 
between  the  deceased  and  the  plaintiffs  in  the  remainder  of  the 
property. 

The  Court  consider  the  objections  of  the  appellant  under  the 
first  head  to  be  of  no  force.  Th^re  is  no  multifariousness 
in  the  form  of  suit.  It  is  brought  under  the  general  law  of 
inheritance^  and  properly  includes  all  the  parties  and  their  trans- 
actions in  relation  to  the  property  which  were  considered  to  be 
opposed  to  the  claim.  The  respondents  have  avoided  any  con- 
sequences that  might  have  flowed  from  the  omission  in  their 
declaration  in  the  plaint  in  the  matter  of  the  gift  deed  of  Mus- 
sumat JyuKooree  by  the  supplemental  plaint^  and  the  assertion 
of  the  appellant  that  the  avoidance  of  the  gift  which  the  respon- 
dents are  said  to  have  sued  for^  is  repugnant  to  their  own  state- 
ment of  its  nominal  character^  is  found  to  be  incorrect^  and 
unsupp<»rted  by  any  thing  in  the  plaint  and  supplement.  The 
respondents  do  not  sue  to  set  aside  the  deed  of  gift  by  Mussu- 
mat Jyn  Kooree.  On  the  contrary^  they  represent  the  deed^  and 
the  incidents  of  the  sale  and  repurchase  as  circumstances  which 
made  no  alteration  in  their  title  and  tenure.  There  is  not  there- 
fore any  bar  to  a  trial  of  the  case  on  its  merits. 

In  regard  to  the  first  issue  of  fact  between  the  parties^  the 
Court  observe  that  no  evidence  has  been  adduced  on  either  side 
to  the  deed  of  gift^  and  that  the  proofs  could  not  be  expected 
to  reach  back  to  so  distant  a  transaction.  They  find^  however^ 
some  facts  very  clearly  set  forth  in  the  evidence  on  the  appel- 
lant's side  which  have  been  altogether  overlooked  by  the  F^n- 
cipal  Sudder  Ameen^  but  which  under  the  view  taken  by  them 
win  materially  affect  this  portion  of  the  respondents' claim.  It 
appears  from  the  exhibits  that  the  deceased  Rajah  Cheyt  Singh, 
when  sued  by  anotiier  party  in  the  Civil  Court  in  1814  on  a 
claim  which  had  been  preferred  to  the  property,  rested  his  de- 
fence on  the  fact  of  such  a  gift  having  been  made  to  him,  and 
that  he  was  successful  in  appeal  on  that  ground.  It  further 
appears  that  the  settlement  of  one  of  these  mousahs  was  made 
hi  1819  with  Cheyt  Singh  by  virtue  of  the  entry  of  his  name 
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in  the  pergiinnali  records  jointly  with  that  of  Mnasumat  Jyn 
Kooree^  the  recorded  proprietor,  and  that  the  respondent  Jugiir- 
nath  Singh  appeared  on  that  occasion  as  agent  for  Cheyt  Singh^ 
and  accepted  the  settlement  in  behalf  of  his  brother.  The 
respondents'  allegation  of  the  deed  of  gift  having  been  a  nomi- 
nal one  must  therefore  at  once  be  rejected,  and  even  if  it  had 
been  borne  out  by  any  evidence  of  a  subsequent  date,  which 
however  the  Court  do  not  find,  they  consider  that  after  one  of 
the  respondents  by  his  appearance  for  Cheyt  Singh  had  chosen 
to  associate  himself  with  him  in  a  transaction  which  he  now 
professes  to  have  been  set  on  foot  for  a  dishonest  purpose,  he 
could  not  be  permitted  by  means  of  his  present  suit  to  derive 
any  benefit  from  the  fraud.  The  finding  of  the  lower  Court  on 
this  point  must  therefore  be  set  aside. 

On  the  third  point  the  Court  are  also  of  opinion,  that  the 
judgment  of  the  Principal  Sudd er  Ameen  cannot  be  maintained. 

The  onttfj>ro^andt  here  undoubtedly  rested  with  the  appellant, 
who  admitted  that  the  villages  originally  formed  part  of  the 
family  property,  but  pleaded  their  acquisition  by  a  separate 
re-purchase.  The  sale  having  taken  place  in  1817,  no  direct 
proof  has  been  adduced  in  a  documentary  form  in  support  o£ 
the  statements  in  the  answer  under  this  head,  but  the  other 
evidence  affords  a  very  strong  presumption  of  their  truth.  It 
has  been  shown  by  it  that  the  name  of  Cheyt  Singh  was  record- 
ed at  the  time  of  the  general  settlement  as  sole  owner  by  re-pur- 
chase in  these  mouzahs,  and  that  although  the  plaintiffs  w^e 
not  slow  in  asserting  their  rights  in  other  portions  of  what  was 
then  styled  by  them  the  family  property,  and  in  urging  their 
claims  against  Cheyt  Singh  to  a  partition  in  the  course  of  the  fol- 
lowing years,  no  declaration  of  right  was  made  by  them  in  refer- 
ence to  these  villages  at  any  period  prior  to  1848.  Their  omis- 
sion to  avail  themselves  of  the  opportunity  for  the  advancement 
of  their  claims  to  these  mouzahs,  which  the  progress  of  the 
general  settlement  afforded,  is  in  the  Court's  opinion  a  very  con- 
vincing argument  under  the  circumstances  against  their  exist- 
ence, and  the  right  then  recorded  cannot  now  be  disturbed 
except  on  the  clearest  grounds.  The  appellant  was  therefore 
justified  in  taking  her  stand  on  the  settlement  record  aa  evi- 
dence of  the  fact  pleaded  by  her,  and  the  Court  find  nothing  in 
the  proofs  on  the  side  of  the  respondents  to  refute  her  aver- 
ment. The  Principal  Sudder  Ameen  has  laid  the  entire  streas 
in  his  decision  on  soihe  documentary  evidence  adduced  by  the 
respondents  to  the  fact  of  the  mortgagees  of  three  mouzahs  out 
of  the  number  having  presented  petitions  to  the  settlement 
ofi^  stating  that  they  held  under  a  mortgage  executed  by  the 
three  brothers  jointly,  which  had  been  acknowledged  by  the 
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mooJMeear  of  CheTt  Singh  at  the  time^  and  on  other  statements 
made  by  the  village  putwarree  and  pergnnnah  officer  at  the 
same  period  in  reference  to  two  of  the  mouzahs  of  equally  limit- 
ed bearing.  The  argument  which  the  respondents  have  endea- 
voured to  build  on  this  evidence^  namely^  that  the  proof  thus 
afforded  of  their  joint  right  in  a  few  of  the  mouzahs  is  sufficient 
to  defeat  the  statements  of  the  opposite  party  and  to  establish 
their  title  to  the  mouzahs  of  this  class  generally^  appears  to 
the  Court  to  be  overborne  by  the  counter  proof.  They  attach 
no  great  weight  to  the  admission  of  the  mookhieear  which  had 
reference  chiefly  to  the  fact  of  the  mortgage  as  entitling  the  . 
applicants  to  the  right  of  settlement^  not  to  the  persons  who 
executed  it^  and  the  setttement  and  record  of  rights  under  the 
name  of  Cheyt  Singh  singly^  which  followed  shortly  afterwards, 
is  opposed  to  any  inferences  in  favour  of  the  claim  that  could 
be  drawn  from  these  papers.  The  Court  therefore  consider  that 
the  respondents  have  failed  to  establish  their  statement  in  the 
plaint  in  regard  to  these  mouzahs. 

The  class  of  villages  forming  the  portion  of  the  property 
which  is  admitted  to  have  continued  in  the  joint  possession  of 
the  brothers  up  to  the  time  of  the  general  settlement  remain  to 
be  considered  under  the  fourth  head.  In  fourteen  mouzahs  of 
the  number  a  regular  partition  was  effected  .under  Regulation 
XIX  of  1814  after  the  settlement.  The  remaining  twenty-nine 
mouzahs  were  settled  with  birteeahs,  or  sub-proprietors,  and 
others,  with  reservation  of  malikanah  to  the  zemindars.  These 
mouzahs  not  being  in  the  actual  possession  of  the  chief  proprie- 
tors, whose  future  interests  in  them  were  permanently  limited  by 
the  settlement  arrangements  to  their  percentage  on  the  jumma, 
no  further  division  of  their  several  shares  was  practicable  beyond 
a  separate  specification  in  the  settlement  record  of  the  share  of 
each  in  the  allowances.  This  was  duly  effected,  and  the  Court 
agree  with  the  Principal  Sudder  Ameen  in  holding  this  specifi- 
cation to  be  sufficient  evidence  of  a  separation  of  interests  as 
regards  them.  It  follows-from  these  premises  that  the  claim  of 
the  respondents  to  succeed  to  the  third  share  held  by  the  de- 
ceased in  the  mouzahs  of  this  class  is  effectually  barred. 

The  Court  find  a  further  support  to  their  general  conclusion 
of  the  groundlessness  of  the  claim  in  a  petition  presented  by 
the  respondent,  Jugurnath  Singh,  in  the  year  1841  in  an- 
rwer  to  the  application  for  the  partition  which  was  subse- 
quently carried  out  at  the  instance  of  the  respondent,  Purtab 
Singh.  In  it  the  petitioner  in  direct  contradiction  of  his  pre- 
sent statements  distinctly  affirms  the  separation  of  the  interests 
of  the  three  brothers,  and  denies  the  fact  of  any  joint  posses- 
sion.   No  trustworthy  evidence  has  now  been  adduced  in  proof 
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of  the  contrary  allegation  of  continued  joint  possession  put  for- 
ward in  the  plaint.  The  oral  testimony  for  the  plaint  has  not 
been  adverted  to  in  the  judgment  of  the  Principal  Sudder  Ame«i, 
and  the  Court  attach  no  weight  to  it  in  consequence  of  other 
contradictions  which  have  been  brought  to  light  in  the  evidoiee 
of  the  chief  witnesses  on  the  side  of  the  respondents  by  the  pro- 
duction of  copies  of  evidence  formerly  given  by  them  on  the 
same  point  in  cases  in  which  the  respondents  were  concerned. 
These  discrepancies  are  of  a  character  to  destroy  all  confidence 
in  their  present  evidence^  and  the  Court  are  of  opinion^  that  the 
evidence  at  large  bears  out  the  plea  of  the  appellant  that  the 
regular  partition  of  the  fourteen  mouzahs  in  1841  completed 
the  separation  of  the  shares  of  the  partable  property^  and  the 
severance  of  the  interests  of  the  several  members  of  ^e  family^ 
and  that  it  was  not  probable  that  part  only  should  have  beoi 
regularly  divided^  and  part  left  in  joint  undivided  possession. 

The  Court  notice  a  difference  in  the  number  of  moosahs 
claimed  and  in  the  totals  of  the  mouzahs  of  the  several  classes 
as  ranged  under  the  several  issues  of  fact  in  the  case.  As  the 
pleadings  and  proofs  are  not  directed  to  individual  mousahs, 
the  difference  does  not  affect  the  decision. 

The  decision  of  the  lower  Court  is  reversed^  and  the  suit  dis- 
missed with  costs. 


The  7th  July  1852. 


Present 


r  A.  W.  Beobie,         1 
J  S.  S.  Brown,  V  Judges. 

[  H.  B.  Hamngton,  J 


rRegular  appeal  from  the  decision  of  M(h 
n  i^T  tPfA  loci  I  hamed Luteef  Khan,  Principal  Sudder 
CasiNo,  174or  1851.  J      ^^^^  ^^  Goruckpore,  dat^hrd  June 

I     1851. 
JuouRNATH  Singh  and  Purtab   Singh,  (Plaintiffs),  Appdlanis, 

versus 
DooLLUN  Boop  KooREB,  (Defendant J,  Respondent. 
This  is  connected  with  the  case  No.  178  disposed  of  to-day, 
and  is  an  appeal  on  the  part  of  the  plaintiffs  who  were  dissa- 
tisfied with  the  judgment  passed  by  the  lower  Court.  The 
claim  having  been  dismissed  tn  toto  on  the  appeal  of  the  defend- 
ant, it  is  only  necessary  to  record  the  dismissal  of  this  appeal* 
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The  7th  July  1862. 


Present 


{A.  W.  Begbib,     T 
S.  S.  Brown,  VJudffes. 

H.  B.  HabinotoN;  J 


r  Regular  appeal  from  the  decision  of  Mo- 

CAiBNo.181  OFl85lJ      ^"^"^  ^!f  ^""^  ^Tf^ia^f"^ 
)      Ameen  of  Goruckporey  dated  28rd  June 

I     1851. 
BuiMPUBTAV  AND  Su&BOOPBBSHAD,  CDcfendantsJ,  Appellants, 

versus 
JuGxnftNATH  SiNOH  anbPubtab  Singh^  (TlavfUiffs),  Respondents. 

This  appeal  has  been  separately  preferred  by  two  of  the  co- 
defendants  in  the  case  No.  178,  which  has  been  disposed  of  to- 
day. 

The  suit  having  been  dismissed  on  the  appeal  of  the  defend- 
ant Doolnn  Roop  Kooree  with  reversal  of  the  decision  of  the 
lower  Court,  the  appeal  is  decreed,  with  costs. 

7%«  10th  July  1852. 
Present:  A.  W.  Begbie,  Judge. 


{Special  appeal  from  the  decision  of  W. 
P.  Masson,  Esq.,  Officiating  Judge  of 
Goruckpore,  dated  2>5th  July  1851. 

Ramjun  and  Ramnabain,  ("Defendants J,  Appellants, 
versus 

DoALCAPEBSHAD,  (PlavniiffJ,  Respondent. 

Fob  the  report  of  this  case,  see  pages  127  to  130  of  the  print- 
ed decisions  of  the  ZiUah  Judges,  for  the  past  year. 

A  special  appeal  is  admitted  to  Iry  ''whether  the  Judge, 
having  overruled  the  Principal  Sudder  Ameen's  finding,  that 
the  suit  was  barred  under  the  law  of  limitation,  ought  not  to 
have  remanded  the  case  to  that  officer  for  retrial,  with  refer- 
ence to  the  other  issues  of  fact^  arising  out  of  the  pleadings  of 
the  parties,  instead  of  disposing  of  it  himself." 

The  Court  observe,  that  the  respondent,  in  his  petition  of 
plaint,  expressly  sues  under  the  provisions  of  Section  2,  Regu- 
lation II  of  1805,  modifying  the  antecedent  law  of  limitation, 
and  extending  the  period  for  the  cognizance  of  suits,  in  which 
violent,  fraudulent,  or  unjust  possession  may  be  established. 
The  resp<mdent  thereby  admits  the  possession  of  the  appeU 
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Ian  is'  father,  Melirban,  for  a  period  of  more  than  twelve  veani 
prior  to  the  institution  of  the  suit ;  but  pleads  that  this  posses- 
sion had  been  obtained  by  means  of  fraud  and  collusion.    The 
Principal  Sudder  Ameen,  very  properly,  restricted  his  inquiry 
in  the  first  instance  to  this  particu^r  issue;  and,  coming  to  die 
conclusion,  that  no  such  fraud  and  collusion  were  proved,  at 
once,  dismissed  the  suit.     The  Judge,  on  appeal,  formed  a  differ- 
ent opinion  on  this  point;  and,  considering-  that  fraud -and 
collusion,  between  Mehrban  on  the  one  hand  and  Gunga  and 
Eamnuwaz  on  the  other,  were  proved,  overruled    the  finding 
of  the  Principal  Sudder  Ameen,  and  proceeded  to  enquire  into 
the  other  pleas  of  the  parties,  which,  in  conformity  with  estab- 
lished practice  in  such  cases,  the  Principal  Sudder  Ameen  had 
not  gone  into.    By  adopting  this  mode  of  procedure,  it  is  obvi- 
ous that  the   appellants  have  been  deprived  of  a  trial  of  the 
main  facts  of  the  case  in  the  Court  of  first  instance,  to  which 
they  are  entitled.    It  was  incumbent  on  the  Judge,  under  the 
view  taken  by  him  of  the  limitation  question,  to  remand  the 
case  to  the  Principal  Sudder  Ameen  for  retrial  of  the  remain- 
ing issues,  on  which  that  officer  had  not  recorded  any  opinioD. 
The  Court,  accordingly,  annul  the  decision  of  the  Judge,  and 
direct  the  restoration  of  the  case  to  his  file,  in  order  that  if,  on 
reconsideration,  he  should  still  be  satisfied  as  to  the  correctness 
of  his  own  ruling,  in  supersession  of  that  of  the  Principal  Sad- 
der Ameen,  in  regard  to  the  question  of  limitation,  he  may 
give  effect  to  the  Court's  present  instructions,  by  remanding 
the  case  to  the  Principal  Sudder  Ameen. 


■»- 


Tlie  12th  July  1852. 

{A.  W.  Begbib,       ■) 
S.  S.  Brown,  >  Judges. 

H.  B.  Haeinoton,  J 


Cask  No.  91  op  1862.  -i      Lang,  Esq.,  Judge  of  Jttaha6ad,diiied 


^  fecial  appeal  from  the  decision  of  A. 

Lang,  Esq.,  Judge  of  2" ' 

18th  September  1851. 

Baboo  Rampubshuk  Singh,  (Defendant),  Appellant, 
versus 
Lalla  Ptobhoo  Dass,  (Plaintiff),  Respondent. 

^HB  particulars  of  this  case  are  reported  at  page  198  of  fte 
volume  of  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  ''  Ist,  whether  the  Alla- 
habad Couru  had  jurisdiction  of  the  claim,  aa  brought,  and 
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2iidly^  whether  the  reason^  assigned  by  the  Judge  for  refusing 
to  adjudicate  upon  the  objections^  taken  by  the  appellant  to 
the  claim  of  the  respondent  that  the  debt,  which  forms  the 
subject  matter,  in  dispute,  was  sold  as  due  from  Baboo  Purshun 
Singh  and  Sheopurshun  Singh,  whereas  that,  now  claimed,  is 
stated  to  have  been  due  from  Rampurshun  Singh  and  Bamrut- 
tun  Singh,  is  sufficient,  particularly  in  reference  to  the  cause 
shown  by  the  appellant  for  not  having  advanced  that  plea  in 
answer  to  the  plaint  in  the  Court  of  first  instance/' 

The  Court  observe  that  the  defendant  has  throughout  pleaded 
to  the  jurisdiction  of  the  Allahabad  Courts,  urging  that  as  the 
alleged  cause  of  action  arose  within  the  jurisdiction  of  the 
Benares  Courts,  within  the  limits  of  which  he  also  resides,  the 
suit  should  have  been  brought  in  the  Courts  of  that,  and  not 
of  the  Allahabad  district,  which  were  consequently  not  compe- 
tent to  hear  it.  The  only  notice,  taken  by  the  Principal  Sud- 
der  Ameen  of  this  and  other  grounds  advanced  by  the  defend^ 
ant  for  a  nonsuit,  is  contained  in  the  following  very  brief 
remark,  "  settins:  aside  the  grounds  for  a  nonsuit,  I  am  of  opi- 
nion that  the  claim  of  the  plaintiff  is  not  correct/'  The  Judge, 
although  he  differed  from  the  Principal  Sudder  Ameen  upon 
the  facts  of  the  case,  and  therefore  reversed  his  decision  and 
passed  a  decree  in  favour  of  the  plaintiff  for  the  principal  sum, 
claimed  by  him,  was  no  less  summary  in  his  mode  of  disposing 
of  the  question  of  jurisdiction ;  he  observes,  ''the  Principal  Sud- 
der Ameen  has  set  aside  the  defendant's  pleas  for  the  plaintiff 
being  nonsuited  as  of  no  weight,  and  thus  far  I  agree  with 
him;"  but,  as  already  noticed,  the  Principal  Sudder  Ameen  had 
assigned  no  reasons  for  overruling  those  pleas,  and  the  opinion 
of  the  Judge  is  equally  unsupported  by  argument;  the  Court 
cannot  accept  this  as  a  clear  and  argumentative  ruling  upon  so 
material  an  issue  as  that  of  jurisdiction  within  the  intent  and 
meaning  of  the  Circular  Order  of  the  13th  September  1843 
and  of  the  Act  No.  XII  of  the  same  year,  and  they  are  com- 
pelled therefore  to  annul  the  decisions  of  both  the  lower  Courts 
with  a  view  to  fresh  adjudication  upon  the  point. 

With  regard  to  the  second  ground,  noticed  in  the  certificate 
of  special  appeal,  the  Court  observe  that  the  objection  to  the 
plaintiff's  claim,  therein  referred  to,  was  expressly  pleaded  by 
the  appellant  in  his  rejoinder  to  the  plaintiff's  replication;  the 
plaintiff  having  asserted  in  his  plaint  that  the  debt,  purchased 
by  him,  and  which  he  now  sues  to  recover,  was  owing  to  the 
Jiouse  at  Allahabad  by  Baboos  Rampurshun  and  Ramruttun 
Singh,  the  latter  of  whom  has  deceased,  was  met  by  a  positive 
denial  of  this  fact  in  his  answer  by  the  appellant, .  who  affirmed 
that  the  debt  sold  by  the  Court  at  Benares  was  not  the  same  as 
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that  involved  in  the  present  action^  which  proved  the  defect  in 
the  plaintiff's  claim;  that  the  amount  of  the  two  debts  differed, 
and  that  the  debt  sold  had  been  liquidated  with  exception  to 
a  few  rupees^  which  accounted  for  its  not  having  brought  mcve 
than  Bs.  162  at  auction^  though  its  nominid  amount  was 
upwards  of  Bs.  1500;  in  his  replication  the  plaintiff  persisted  in 
his  previous  statement,  adding  that  the  house  at  Allahabad 
had  no  other  claim  against  the  appellant  and  his  deceased  bro- 
ther than  that  which  he  had  purchased^  and  it  was  then  that 
the  appellant  to  strengthen  his  assertion^  brought  forwaxd  in 
his  rejoinder  the  objection  that  the  transactions  could  not  be 
the  same  inasmuch  as  the  names  of  the  parties,  by  whom  the 
debt,  now  sued  for,  was  stated  to  be  owing,  differed  from  those, 
whose  debt  was  put  up  to  sale  by  the  Court  at  Benares^  and 
purchased  by  the  plaintiff.  The  objection  was  repeated  by  the 
appellant  in  his  answer  to  the  grounds  of  appeal  to  the  Judge's 
Court  and  the  Court  cannot,  therefore,  admit  the  sufEciencj 
of  the  reason  assigned  by  the  Judge  for  refusing  to  entertain 
it ;  under  the  circumstances  above  detailed,  it  was  clearly  one 
of  the  issues  for  trial  raised  by  the  pleadings,  and  the  Court 
consider  it  to  have  been  more  especially  the  duty  of  the  lowef 
Courts  to  have  gone  into  the  plea  in  the  present  case^  as  the 
right  decision  of  the  claim  not  only  upon  the  facts,  but  also 
upon  the  question  of  jurisdiction,  was  obvioudy  involved  in  it, 
and  it  was  not  possible  for  the  lower  Courts  to  arrive  at  a 
correct  conclusion  in  respect  to  either  point  without  oonsidering 
and  determining  how  far  the  objection  in  question  was  a  valid  one* 
The  Court  are  pleased  therefore  to  annul  the  decisions  of 
both  the  lower  Courts  and  to  remand  the  case  to  the  file  of  the 
Principal  Sudder  Ameen  to  be  tried  de  novo  in  reference  to  the 
foregoing  remarks. 

The  12tt  My  1852. 


PireBmt 


TA.  W.  Bbgbib,       T 
:  <  S.  S.  Brown,  V  Judges. 

I^H.  B.  Habington.J 


r  Special  appeal  frtm  the  decirion  of  J. 
Cass  No.  90  or  1852  J      Lang,  Esq.,  Judge  cfJttahaiad,  daiei 
I     ISA  September  1851. 

Lalu  Purbhoo  Dass,  (Plamtilf),  Appellant, 
versus 

Baboo  Bampusshun  BisQu,CDefendan(J,  SegnndenL 
This  is  a  seperate  appeal,  preferred  by  the  respondent  in  the 
preceding  case  fisom  that  part  of  the  decision  of  the  Jndg*^ 
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wUchy  while  it  awards  to  the  appelUnt  the  principal  sum 
claimed;  dismisses  his  claim  to  interest  prior  to  the  date  of  the 
suit,  as  opposed  to  Act  XXXIL  of  1839. 

A  special  appeal  was  admitted  to  try  "  whether  the  reasons 
assigned  by  the  Judge  for  refusing  to  allow  the  appellant^s 
claim  to  interest  in  reference  to  the  provisions  of  the  Act,  above 
quoted,  are  in  accordance  with  the  terms  of  that  enactment/' 

The  decision,  passed  by  the  Judge>  equally  with  that  of  the 
Principal  Sudder  Ameen,  having  been  annuUed  by  the  Court 
fcur  the  reasons,  contained  in  their  judgment  ia  the  preceding 
case,  and  the  suit  remanded  to  the  Court  of  first  instance  to 
be  tried  de  novo^  the  Court  consider  it  unnecessary  at  present 
to  enter  into  the  point,  upon  which  the  special  appeal,  now 
before  them,  was  granted  further  than  to  remark  tiiat  in  his 
ruling  upon  that  point,  the  Judge  appears  not  to  have  adverted 
to  the  precedent,  established  by  the  decision  of  the  Court  in 
the  case  of  Sahoo  Deokeenundun  versus  Syed  Moussim  AUand 
others  No.  117  dated  the  15th  September  1851,  to  which 
it  will  be  his  duty  to  direct  his  attention,  and  to  determine  how 
Car  it  may  be  applicable  to  the  present  claim,  should  it  again 
come  before  him  in  appeal  upon  the  merits. 


The  \Zth  My  1852. 

fA.  W.  Bbgbib,       1 
:     J  S.  S.  Brown,  >Jh^s. 

LH.  B,  Harington,J 


Present 


CRegular  appeal  from  ihs  decision  of 
n  XT  AiA  lotri  J  Nmuab  Mohumed  AbdooUah  Khan, 
Cas.  No,  210  OF  1851.^      Prineipal  Sudder  Ameen  of  MeenU, 

[^     dated  6th  August  1851. 

MussiTMAT  LuTBBF-ooN-NissA,  (FlaifUiffJy  Appellant^ 

versus 
MussuMAT  B.ANBE  Chouhak,  f  Defendant  J,  Respondent. 

This  suit  was  brought  by  the  plaintiff,  one  of  the  heirs  <rf 
Mohumed  Ali  Khan  deceased,  for  the  purpose  of  recovering 
the  sum  of  Bai  88,145-12,  principal  and  int^pest,  being  her 
share  of  the  amount  of  a  bond  held  by  her.  The  bond  is  dated 
the  8th  August  1838,  and  is  said  to  have  been  executed  by 
Banee  Sikhawut,  one  of  the  widows  of  Rajah  Shore  Singh,  a 
talooqdar  in  the  Budaon  and  AUygurh  districts,  in  favour  of 
Mohumed  Ali  Khan.  The  loan,  it  is  alleged,  was  taken  by 
Banee  Sikhawut  for  the  purpose  of  liquidating  the  debts  of  her 
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deceased  husband  and  her  own^  and  to  clear  off  the  incombran- 
ces  on  the  estate  besides  providing  for  her  necessary  expenses. 
Ranee  Sikhawut  died  in  1847,  and  the  parties  sn^  were  ihe 
other  widow.  Ranee  Chouhan  (who  was  made  defendant  aa  heir 
to  Ranee  Sikhawut  and  in  possession  of  her  estate)  and  Gnn- 
put  Singh,  the  adopted  son  of  the  deceased  Ranee.  In  expla- 
nation of  the  separate  suit  haying  been  brought  for  her  share 
in  the  bond,  and  of  the  delay  in  bringing  it,  it  was  pleaded  by 
plaintiff  that  she  was  engaged  in  a  litigation  with  the  other 
heir  for  the  real  and  personal  property  of  her  father  inclasi?e 
of  this  bond  from  the  years  1844  to  1848.  The  yalue  of  the 
suit  was  laid  at  R&  1,11,342,  the  total  amount  of  the  principal 
and  interest  due  on  the  bond. 

Gunput  Singh  did  not  appear.  The  defendant.  Ranee  Chou- 
han, objected  that  a  suit  for  a  share  in  a  bond  could  not  be 
entertained.  She  disputed  the  authentieity  and  validity  of  the 
bond,  and  moreover  pleaded  that  she  had  not  succeeded  to  the 
private  property  of  the  deceased  Ranee,  and  was  not  therefore 
liable,  nor  under  the  Hindoo  law  could  the  estate  in  her  pos- 
session which  had  devolved  to  her  as  the  surviving  widow  of 
the  Rajah  be  made  chargeable  with  any  demand  on  account 
of  it. 

In  the  replication  plaintiff  urged  her  claim  to/A  on  the  ground 
of  the  defendant's  succession  jointly  with  Grunput  Singh,  as 
heir  to  Ranee  Sikhawut,  and  on  her  possession  by  virtue  of  her 
heirship,  as  surviving  widow  of  the  estate  of  the  Rajah  whidi 
had  been  pledged  in  the  bond  as  security  for  the  obligation. 

In  the  rejoinder  defendant  amongst  other  reasons  took  ob- 
jection to  this  enlargement  of  the  original  ground  of  suit  which, 
it  was  pleaded,  was  in  itself  sufficient  cause  of  nonsuit. 

The  Principal  Sudder  Ameen  disallowed  the  first  plea  for  a 
nonsuit.  He  was  of  opinion  that  the  execution  of  the  bond  was 
proved,  but  that  the  defendant.  Ranee  Chouhan,  who  had  not 
been  a  party  to  it,  was  not  liable,  the  bond  having  been  given 
for  debts  contracted  by  Ranee  Sikhawut  herself  as  well  as  for 
the  debts  of  her  husband.  He  accordingly  exempted  the  defen- 
dant, and  decreed  against  the  private  property  of  Ranee  Sikha- 
wut wherever  it  was  to  be  found. 

The  plaintiff,  dissatisfied  with  this  decree  which  in  fact  gave 
her  nothing,  appeals.  The  reasons  urged  against  the  exemp- 
tion of  the  defendant  are  chiefly  based  on  the  grounds  taken  up 
by  her  in  the  replication,  and  it  is  further  objected  that  the 
decretal  order  omits  all  mention  of  Gtinput  Singh. 

The  Court  are  first  called  upon  to  notice  an  irregularity 
evident  on  the  face  of  the  pleadings  in  the  lower  Court  which 
was  objected  to  by  defendant  in  the  rejoinder  but  was  not  cou- 
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sidered  by  tlie  Principal  Sudder  Ameen.  According  to  the  decla- 
ration in  the  plaint  the  suit  was  ostensibly  brought  against  the 
defendant^  Ranee  Chouhan^  as  heir  to  Ranee  Sikhawnt,  but  in 
the  replication^  a  material  addition  is  made  to  the  original 
grounds  of  suit  introducing  new  points  of  importance  into  tho 
case,  in  breach  of  the  rule  in  Section  5,  Regulation  III  of  1803 
which  enjoins  that  the  "  plaintiff  is  not  to  be  permitted  to 
introduce  in  his  reply  any  matter  whatever  which  may 
not  be  contained  in  his  complaint/'  The  plaintiff's  departure 
from  the  prescribed  rule  of  practice  in  this  respect  is  more  than 
a  mere  technical  error,  and  under  other  circumstances  it  might 
have  been  necessary  to  consider  whether  the  irregularity  ought 
not  to  be  fatal  to  the  suit  in  its  present  form,  but  the  impor- 
tance of  bringing  the  case  to  a  final  adjudication  renders  it 
highly  desirable  that  litigation  should  not  be  unnecessarily 
protracted,  and  as  no  distinct  plea  of  nonsuit  on  this  ground 
has  been  revived  by  the  respondent  in  her  answer  so  as  to  call 
for  a  judicial  decision  on  the  point,  the  ends  of  justice  will  be 
best  served  by  the  disposal  of  the  case  on  the  means  of  decision 
now  before  the  Court. 

The  points  for  consideration  arising  from  the  pleadings  of 
the  parties  are  Ist  the  plea  for  nonsuit;  2nd  the  proof  of  the 
bond;  and  3rd  the  liability  of  the  respondent  to  the  claim,  if 
proved. 

The  arguments  of  the  respondent's  vakeel  under  the  fii^st  head 
which  are  founded  on  the  enhancement  of  costs  and  alleged 
injury  sustained  by  the  respondent  by  being  exposed  to  a 
double  suit  on  the  same  instrument,  and  on  considerations  of 
general  expediency,  are  in  the  Court's  opinion  sufficiently  met 
by  the  expression  of  the  opinion  of  the  Court  in  a  former* 
case,  in  which  it  was  held  ''  that  as  a 
•l7thAiigaftl847,  No.  81.  general  rule  all  the  parties,  in  whose 
favour  a  deed  is  executed  without  speci- 
fication of  shares  are  required  to  join  in  the  plaint,  but  whenever 
a  sufficient  reason  is  given  for  suing  separately,  the  plaintiff 
has  a  right  to  be  hes^.  Of  the  sufficiency  of  the  reason 
adduced  the  Court  will  judge  in  each  instance,  when  it  comes 
before  them."  In  the  present  case  the  Court  find  that  the 
share  of  the  appellant  in  the  bond  was  specified  by  the  decree 
in  the  litigation  between  her  and  the  other  heir  of  Mohumed 
Ali  Khan,  and  they  consider  that  she  is  justified  in  suing  se- 
parately for  her  own  interest  in  it.  The  interests  of  the  respon- 
dent in  the  matter  of  costs  can  be  protected,  should  a  decree 
follow  on  the  claim.     The  objection  is  therefore  overruled. 

In  regard  to  the  second  point  the  Court  concur  with  the  Princi* 
pal  Sudder  Ameen  in  holding  the  exectUion  of  the  bond  by  Rane« 
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Sikhawut  to  be  prored.  Independently  of  the  direct  evidence  to 
this  fact  it  is  in  their  opinion  satisfactorily  established  by  a 
petition  presented  in  the  Collector's  Coart  by  Ranee  Sikhawut 
in  1840  in  which  mention  is  made  of  it.  The  document  was 
produced  in  the  Collector's  Court  in  1848^  and  the  respondent 
on  the  same  occasion  presented  a  petition  in  which  she  protested 
against  its  validity  and  operation  as  affecting  herself  and  the 
estate  of  the  deceased  Bajah^  but  did  not  directly  deny  its  exe- 
cution. 

The  Principal  Sudder  Ameenhas  not^  however,  expressed  any 
opinion  on  the  question  of  the  validity  of  the  bond  as  represent- 
ing a  bond  fide  transaction  which  had  been  also  contested,  and 
which  equally  required  consideration  on  the  proofs  adduced. 
(The  appeal  being  on  the  part  of  the  plaintiff,  the  Court  would 
have  been  precluded  from  entering  on  this  point  by  the  neces- 
sity of  restricting  themselves  to  the  consideration  of  the  suffici- 
ency of  the  reasons  assigned  by  the  Principal  Sudder  Ameen  in 
his  decision,  but  the  respondent  in  her  answer  has  claimed  the 
dismissal  of  the  entire  suit  which  under  the  terms  of  Constmc- 
tion  868  she  was  competent  to  do.  With  regard  to  this  Con- 
struction the  Court  observe  that  it  was  ruled  in  a  former*  ded* 

sion*'  that  it  was  not  incumbent 

r^tS-MpSi^^  onthemunderthatConstruction  to 

vemu  open  every  case  afresh   when  the 

r,^^  ^  ^^  ^"■»  respondent  may  object  in  his  reflj 

^       iW^ntlSsf^^^  to  the  grounds  of  appeal  to  the  de- 

cision  passed  against  him.  The 
Court  held  that  such  a  course  should  only  be  followed  in  those 
cases  where  there  may  be  particular  grounds  for  reviving  the 
whole  case,  that  generally,  parties  dissatisfied  with  the  decisicm 
of  the  lower  Courts  are  required  to  appeal  from  as  much  of 
the  decision  as  affects  them.*'  In  this  case  the  respondent  had 
no  occasion  to  appeal,  and  as  the  principle  of  the  Construction 
has  been  held  to  be  applicable  to  defendants  equally  with  plain- 
tiffs, and  the  ends  of  justice  require  that  the  whole  merits  under 
this  issue  of  fact  should  be  gone  into,  the  Court  proceed  to  deter- 
mine them. 

After  giving  an  attentive  consideration  to  the  evidence  the 
Court  are  of  opinion  that  there  are  strong  presumptive  grounds 
for  disallowing  the  bond  fide  nature  of  the  transaction,  and  for 
believing  that  it  had  for  its  chief  object  the  injury  of  the  in- 
terests of  others. 

There  is  an  obvious  contradiction  between  the  statement  in 
the  plaint  and  the  explanations  furnished  in  the  replication. 
In  the  plaint  Ba  35,000  of  the  loan  are  said  to  have  beai  advan- 
ced  in  cash  at  the  time,  and  the  residue  to  have  been  appropri- 
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ated  to  Che  discharge  of  a  debt  of  Bs.  18^501  found  due  from 
Ranee  Sikhawut  on  a  balance  of  accounts^  and  of  a  sum  due 
to  a  judgment  creditor  which  Akber  Ali  Khan^  the  f&ther  of 
Mohumed  Ali  Klian^  who  was  the  actual  lender  in  the  affair^ 
undertook  to  satisfy.  In  the  replication  on  the  contrary  a  list 
of  items  is  given  amounting  to  Bs.  29^284  in  all^  which  are  said 
to  have  been  disbursed  by  Mohumed  Ali  Khan  himself  to  the 
creditors  and  others  at  different  periods  extending  from  the 
10th  August  1838  to  the  year  1845  out  of  the  loan  by  order  of 
Ranee  Sikhawut.  The  same  contradiction  is  continued  in  the 
evidence  adduced  in  support  of  the  plaint.  It  must  be  presumed 
that  the  plaintiff  used  reasonable  diligence  in  obtaining  all  ne- 
cessary information  of  the  circumstances  of  the  loan  before 
instituting  her  suit^  but  no  satisfactory  explanation  has  been 
offered  of  so  palpable  a  discrepancy. 

It  will  not  be  necessary  in  the  face  of  this  difficulty  to  ex- 
amine in  detail  the  oral  evidence  which  has  been  adduced  to 
the  fact  of  the  advance  of  the  Ba  35^000.  The  witnesses  depose 
with  a  minuteness,  which  affords  of  itself  a  reasonable  ground 
of  distrust^  to  the  counting  and  delivery  of  the  cash,  and  to  its 
being  taken  away  by  the  Ranee  to  her  own  house  at  a  distance 
from  the  residence  of  Akber  Ali  Khan,  notwithstanding  that 
Bs.  22,000  of  the  sum  must,  if  the  statement  in  the  replication 
be  correct,  have  remained  in  the  hands  of  the  latter  person. 

A  conclusion  with  regard  to  the  correctness  of  the  statements  in 
the  pleadings  will,  however,  be  better  arrived  at  by  an  examina- 
tion of  the  several  items  said  to  have  been  covered  by  the  loan. 

In  evidence  of  this  large  balance  in  the  private  accounts  of 
Ranee  Sikhawut  with  Akber  Ali  Khan  the 

iTMMB,  R«.  13,501.  appellant  has  only  two  decrees  to  show, 
amounting  in  all  to  Bs.  1100,  obtained  by  him  against  the  Ra- 
nee as  heir  of  Rajah  Sher  Singh.  "^ 

With  regard  to  this  sum  it  was  arranged  that  it  should  be 
discharged  from  the  residue  said  to  have 

^^  '^^*  been  left  for  that  purpose  in  the  hands  of 

Mohumed  Ali  Khan,  but  no  payment  was  made  until  the  credi- 
tor proceeded  to  put  up  to  sale  certain  mouzahs  belonging  to 
the  estate  which  had  been  for  a  long  time  under  mortgage  to 
the  former,  when  he  came  forward  in  1842,  and  satisfied  the 
demand.  As  Mohumed  Ali  Khan  had  an  obvious  motive  in 
rescuing  the  mouzahs  from  sale,  the  payment  does  not  compel  a 
belief  of  a  previous  contract  between  him  and  Ranee  Sikhawut 
for  that  purpose. 

This  payment  is  said  to  have  been  made  by  Ranee  Sikhawut 

herself  out  of  the  Rs.  35,000  on  account  of 

.  1  .945.  ^  decree  obtained  against  her  husband. 

The  decree  was  of  a  very  old  date  at  that  period,  and  had  been 
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repeatedly  transferered  until  it"  came  into  the  hands  of  the 
holder  who  had  been  compelled  to  sue  for  the  enforcement  oC 
his  claim.  This  party  has  now  deposed  that  the  whole  sum  c^ 
principal  and  interest  due^  minm  a  trifling  sum  deducted  for 
costs^  was  paid  down  at  once  by  Ranee  Sikhawut  according  to 
a  receipt  filed  by  him  in  the  suit  then  pending.  It  appears  that 
the  decreeholder  had  caused  attachment  to  be  made  of  other 
mouzahs  held  by  Akber  Ali  Khan  in  mortgage^  and  a  compo- 
sition was  no  doubt  effected^  but  it  does  not  follow  that  ^e 
whole  of  an  old  and  apparently  bad  judgment  debt  was  paid  as 
represented^  or  that  it  formed  part  of  a  new  and  heavier  obliga- 
tion. The  evidence  represents  the  party  as  carrying  away  with 
him  the  Bs.  10^945  in  the  forenoon^  and  the  receipt  which  was 
filed  at  the  Court  bears  the  same  date^  although  the  distance 
between  the  two  places  was  considerable.  This  coincidence  of 
date  the  Court  rather  view  with  suspicion,  than  accept  as  a 
confirmatory  fact. 

This  was  a  debt  of  old  standing  secured  by  a  mortgage  of  a 
date  prior  to  the  bond.   The  mortgage  was 

Rg.  10,000.  finally  redeemed  by  Ranee  Sikhawut  in 

1845,  but  there  is  no  evidence  to  show  that  any  part  of  the  loan 
advances  was  appropriated  for  that  purpose. 

There  is  not  any  proof  of  the  manner  in  which  these  sums 
^  gQQ-.  were  liquidated  by  Ranee  Sikhawut. 

Rs'.  405/'^^'*^  ^-  ^^•^"• 

It  thus  appears  that  of  the  large  sum  total  of  Bs.  42,751  which 
is  said  to  have  been  discharged  from  the  loan,  no  portion  is 
clearly  and  satisfactorily  traceable  to  that  transaction,  and  the 
general  probabilities  of  the  case  are  moreover  opposed  to  the 
statement.  Akber  Ali  Khan  and  his  son  Mohumed  Ali  Khan 
were  neighbouring  talooqdars,  and  it  has  been  shown  from 
respondent's  exhibits  that  great  caution  was  practised  by  Akber 
Ali  Khan  in  advancing  a  loan  of  Rs.  15^000  to  the  Rajah  himself 
on  a  former  occasion,  and  that  in  addition  to  the  security  of  a 
mortgage  with  possession  still  held  by  his  heirs,  an  acknowledg- 
ment of  the  debt  was  obtained  by  him  from  the  Rajah  in  the 
Collector's  Court  before  the  transaction  was  completed.  In  the 
present  instance  he  was  content  to  embark  more  than  treble 
the  Slim  on  the  nominal  pledge  of  the  Rajah's  estate  to  one  of 
his  widows  under  circumstances  that  might  well  have  induced 
increased  caution,  and  without  any  attempt  on  his  part  to  notify 
a  transaction  of  such  importance  to  the  local  Authorities,  or 
to  obtain  in  any  other  mode  a  public  recognition  of  his 
claim. 

The  whole  case  in  the  opinion  of  the  Court  suggests  tiie 
strongest  doubts  of  the  character  of  the  transaction}  andadvert- 
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ingto  all  the  circumstances  they  are  satisfied  that  the  bond  does 
not  represent  consideration  received^  and  that  it  is  not  a  valid 
instmment^  nnder  which  the  question  of  legal  liability  could  be 
entered  upon.  Under  this  view  of  the  case  it  only  remains  for 
them  to  pass  a  final  drder^  and  to  dismiss  the  suit^  with  costs.  ^ 


The  IZth  July  1852. 
Present: 


TA.  W.  Begbib,       "] 
U<  S.  S.  Brown,  >  Judges, 

L  H.  B.  Harington,  J 


C  Regular  appeal  from  the    decision    of 

n.<.    -M^    ooA  ^.  1QK1    J      Mohumed  AbdooUah  EhaUy  Principal 
Cask  No.  220  of  1851.^      ^^^^^^  ^^^  ^^  3^^^^'  ^^^^  ^^ 

(^     August  1851. 
MussuMAT  FuHESM-ooN-NissA,  fPlaindffJy  Appellant^ 

versus 
MussuMAT  Banee  Chouhan,  f  Defendant  J,  Respondent. 

This  suit  which  was  brought  for  the  recovery  of  Es.  23,196-4 
being  plaintiflPs  share  ofthe  principal  and  interest  in  a  bond  dated 
the  8th  August  1838  is  connected  with  the  case  No.  210  of 
Mussumat  Luteef-oon-nissa,  plaintiff,  appellant,  versus  Mussu- 
mat  Banee  Chouhan  disposed  of  to-day.  The  bond,  pleadings, 
evidence  and  reasons  in  both  Courts  are  the  same,  and  the  deci- 
sion will  therefore  follow  the  decision  in  that  case. 

The  Court  accordingly  reverse  the  decision  of  the  lower  Court, 
and  dismiss  the  suit,  with  costs. 


.®« 


The  lath  July  1852. 
Present:  H.  B.  Harington,  Judge. 

r  Special  appeal  from  the  decision  ofR.  C. 
Case  No.  224  op  1852. -|       Tucker,  Esq.,  Offg.  Judge  of  Futteh- 

L     pore,  dated  llth  March  1852. 

Shunker  Singh  and  others,  f Plaintiffs),  Appellants, 

versus 
Chowdhureb  Kxtrreem  Yar,  (Defendant J j  Respondent. 
The  particulars  of  this  case  are  fully  reported  in  the  volume 
of  printed  decisions  for  the  month. 
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A  special  appeal  was  granted  to  consider  whether  the  deci- 
sion of  the  Judge  on  the  first  issue  tried  by  him,  is  not  opposed 
to  the  spirit  and  intention  of  Regulation  XXXIV  of  1803. 

The  Court  obserre  that  the  onlj  reason  assigned  bj  the  OSd- 
ating  Judge  for  considering  the  provisions  of  the  Begiilatinn< 
aboTC  quoted^  not  applicable  to  the  present  claim,  is  that  the 
deed  of  mortgage,  to  which  the  suit  relates,  expressly  stipulatei 
that  the  mortgagers  shall  not  demand  a  settlement  of  mesne 
profits  when  redeeming  the  mortgage,  the  usufruct  of  the  mort- 
gaged property  having  been  taken  in  lieu  of  interest,  but  the 
Court  cannot  admit  the  sufficiency  of  this  reason.  As  a  gene- 
ral rule,  the  Court  remark,  the  Civil  Courts  will  maintain  the 
conditions  of  a  contract,  duly  entered  into  by  the  contracting 
parties,  without  reference  to  the  profit  and  loss  of  the  transac- 
tion ;  but  to  this  rule  an  exception  must  be  made  when,  the  con- 
ditions may  be  in  themselves  illegal,  or  involve  directly  at 
indirectly  a  breach  of  the  usury  laws,  or  any  other  Begnlatioii 
of  Government,  which  might  frequently  have  the  effect  of  viti- 
ating the  contract  altogether.  A  mortgagee  having  consented 
to  receive  the  usufruct  of  lands,  mortgaged  to  him,  in  lieu  oi 
interest,  cannot  claim  interest  at  the  usual  or  legal  rate  on  the 
ground  of  the  usufruct  having  fallen  short  of  such  rate,  but 
the  case  is  different  when  redemption  of  mortgaged  property 
may  be  claimed  on  the  ground  of  the  loan,  principal  and  inter- 
est, having  been  liquidated  from  the  mesne  profits  of  the  land, 
or  other  property  mortgaged;  strictly  to  maintain  the  terms  of 
the  contract  in  such  cases  would  have  the  obvious  effect  of 
encouraging  an  evasion  of  the  usury  laws,  and  would  remove 
the  principal  legal  check  that  now  exists  to  a  mortgagee,  under 
pretence  of  taking  the  usufruct  of  the  property  pledged  to  him 
in  lieu  of  interest,  receiving  any  amount  of  interest,  however 
contrary  to  law,  which  the  mortgager  from  necessity,  or  other- 
wise might  be  willing  to  allow  him;  it  becomes  necessary,  there- 
fore, in  a  case  of  this  nature  to  disregard  the  special  terms  of  the 
contract,  and  to  apply  the  general  rule,  which  declares  that  in 
suits  brought  for  redemption  and  to  recover  possession  of  mort- 
gaged property  on  the  ground  of  the  realization  of  the  amount  of 
the  loan,  principal  and  interest,  from  the  usufruct,  the  course  of 
proceeding  laid  down  in  Section  10,  Regulation  XXXIV  of  1803^ 
must  be  adopted  for  the  adjustment  of  the  account  between  the 
parties.  This  principle  is  clearly  illustrated  in  the  decision  passed 
by  the  Court  in  the  case  of  Ram  Dass,  versus  Bhyro  Pershad 
and  others,  dated  30th  December  1850,  in  which  it  was  pointed 
out  that  although  Section  5  of  the  enactment,  above  quoted, 
«.Uows  parties  to  make  their  own  conditions  on  all  other  points, 
it  refuses  to  allow  illegal  interest,  and  that  if  it  were  held  that 
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the  proceeds  of  land  might  be  taken  without  any  account  in 
lieu  of  interest,  the  usury  laws  would  be  practically  evaded  and 
the  evident  object  of  all  the  enactments  upon  the  subject  com- 
pletely defeated.  The  distinction  which  should  be  made  be- 
tween the  two  descriptions  of  suits  already  referred  to^  in  which 
it  may  have  been  stipulated  that  the  i&sufruct  of  mortgaged  pro- 
perty should  be  taken  in  lieu  of  interest^  viz.  that  of  a  mort- 
gagee for  interest  in  addition  to  any  profits  received  by  him, 
and  of  a  mortgager  for  redemption  on  the  ground  ol  the  liqui- 
dation of  the  principal  as  well  as  the  interest  of  the  loan  from 
the  usufruct,  is  also  very  clearly  explained  in  paragraph  2  of 
the  note,  appended  to  the  printed  decision  of  the  Court  of  Sud- 
der  Dewanny  Adawlut  in  the  case  of  Beharee  Lall  vertua  Mus- 
sumat  Phekoo  and  another,  dated  18th  December  1805,  page 
121,  volume  I  of  the  Sudder  Dewanny  Beports,  where  it  says 
'^  the  rule  cited  in  the  preceding  paragraph  does  not  annul  the 
stipulations  of  a  mortgage,  which  may  be  in  favour  of  the  bor- 
rower, but  has  provid^  that  any  excess  above  the  legal  rate  of 
interest  shall  be  applicable  to  the  liquidation  of  the  principal, 
A  mortgage  of  this  sort  is  intended  to  secure  to  the  lender  the 
punctual  receipt  of  a  sum  not  exceeding  the  legal  interest  of  his 
/ooM,  i9ii  the  law  does  not  permit  it  to  be  abused  for  t/ie  purpose  of 
obtaining  under  the  name  of  usufruct,  usurious  interest.'' 

Applying  these  principles  to  the  case  now  before  them  in  spe- 
cial appeal  the  Court  are  compelled  to  annul  the  decision  of 
the  Officiating  Judge  and  to  remand  the  case  to  his  file  for 
revision  and  to  be  dealt  with  according  to  law  in  reference  to 
the  forgoing  obseirvations. 

— — ®-. 


The  14dh  July  1852. 
Present:  H.  B.  Haiunoton^  Judge. 

r  Special  appeal  from  the  decision  oflLJ. 
Cabm  No.  232  or  1852.^      Tayler, Esq.,  Judge  ofJounpore,  dated 

I     28rrf  February  1852. 
BY7NATH  ANB  OTHERS,  f  Defendants  J,  Appellants, 
versus 
Stub  Kusah  Buksh,  (PU&n&ff),  Sespondeni. 

Thb  particulars  of  this  case  are  given  in  the  volume  of  printed 
decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  '^  whether  the  decision 
of  the  Judge  is  not  defective,  and  at  variance  with  judicial 
usage,  inasmuch  as  he  has  reversed  the  decision  of  the  lower 
Court  withost  a  fiiU  statement  andconsideration  of  the  reasons. 
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upon  which  it  is  founded^  and  the  decision,  passed  by  himself, 
rests  chieflj  upon  issues^  not  raised  by  the  pleadings. 

The  ayerment  in  the  plaint  is  that  the  defendants,  without 
any  authority,  cut  down  three  trees,  growing  on  waste  land 
on  spots,  indicated  by  the  plaintiff  which  belonged  to  him  in  Us 
capacity  of  zemindar,  and  he  had,  therefore,  brought  this  suit 
to  recover  the  value  of  the  same.  The  defendants  admitted 
that  they  had  been  in  the  habit  of  cutting  down  trees,  planted 
by  themselves  or  their  ancestors  on  ground  in  their  cultivatioii 
and  occupation,  which,  according  to  the  long  established  cnstom 
of  the  village,  they  contended  they  had  full  right  to  do  without 
reference  to  the  zemindar,  but  they  most  positively  denied 
having  cut  down  any  trees  on  the  spots  mentioned  by  the 
plaintiff  in  his  plaint,  adding  moreover  that  no  trees  had  ever 
grown  there ;  on  these  points  the  parties  joined  issue,  and  the 
Moonsiff  having  proceeded  to  the  village  and  made  a  local 
investigation,  arrived  at  the  conclusion  that  the  statement  of 
the  defendants  was  true,  and  that  no  trees  had  been  cut  down 
at  the  places  specified  in  the  plaint,  he,  therefore,  dismissed  the 
plaintiff's  claim  pointing  out  the  impossibility  of  the  defend- 
ants' having  cut  down  trees,  which  never  had  any  existence. 
The  reasons  of  the  Moonsiff's  decision  are  given  at  considerable 
length,  and  there  is  no  attempt  at  any  refutation  of  them  in 
the  decision  of  the  Judge,  by  which  that  of  the  Moonsiff  has 
been  set  aside,  beyond  wbat  may  be  considered  to  be  contained 
in  the  following  very  brief  remark,  '^  the  trees  were  not  on  the 
cultivator's  land."  This  assertion,  however,  is  altogether  un- 
supported by  argument  or  by  reference  to  the  proofs,  on  which 
it  may  be  supposed  to  have  been  made,  and  the  Judge  has 
failed  to  show  on  what  grounds  he  arrived  at  a  different  con- 
clusion from  the  Court  below  in  respect  to  the  particular  ques- 
tion of  fact  involved  in  it,  or  to  assign  any  reason  for  consider- 
ing the  finding  of  that  Court  upon  the  facts,  on  which  it  resti, 
not  to  be  borne  out  by  the  record.  With  regard  to  the  other 
grounds,  contained  in  the  Judge's  decision,  the  Court  observe 
that,  as  noticed  in  the  certificate  of  special  appeal,  they  relate 
to  points,  not  in  dispute  between  the  parties;  the  defendants 
nowhere  deny  that  the  plaintiff  is  the  zemindar  of  the  village 
or  in  possession  of  the  sayer,  nor  do  they  assert  that  it  was 
with  his  permission  that  they  felled  any  trees ;  their  plea  is 
that  no  trees  were  cut  down  by  them  on  the  spots,  indicated  by 
the  plaintiff  which  plea  has  not  yet  been  tried  and  decided  by 
the  Judge,  though  the  decision  of  the  lower  Court  turned  altoge- 
ther upon  the  point. 

Under  these  circumstances,  the  Court  are  of  opinion  that 
the  decision  of  the  Judge  is  open  to  the  objections  motioned 
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in  the  certificate  of  special  appeal  and  they  are  compelled^  there- 
fore^ to  annul  it  and  to  remand  the  case  to  the  Judge's  file 
to  be  adjudicated  afresh  in  reference  to  the  foregoing  observa- 
tions. 

-^■' 

The  14/A  July  1852. 

Present:  H.  B.  Harington,  Judge. 

{Special  appeal  from  the  decision  of  R,  J. 
Tayler,  Esq.,  Judge  of  Jounpore,  dated 
23rd  February  1852. 

Bhowanbedesn  and  othebs^  fDefendantsJ,  Appellants, 

versus 

Stud  Ruzah  Buksh^  (Plaintiff),  Respondent. 

Thb  circumstances  of  this  case  are  similar  to  those  of  the 
preceding  appeal^  decided  under  this  date^  and  the  grounds^  on 
which  a  special  appeal  was  admitted,  being  alike  the  Court  pass 
the  same  order  in  it. 

Ihe  \4dh  July  1852. 

(A.  W.  Begbib,      1 
S.  S.  Bbown,  >  Judges. 


TA.  W.  Begbib,      1 

:-|  S.  S.  Brown,  L 

LH.  B.  Habington,  J 


{Special  appeal  from  the  decision  of  DoobS 
Jowala  Pershad,  Principal  Sudder  Ameen 
of  Azimgurh,  dated  29^  iVwem^^- 1851. 

Pbbr  Buksh  Khan  and  others,  (Defendants),  Appellants, 

versus 
Ram  Dass,  (Plaintiff),  Respondent. 

Thb  circumstances  of  this  case  are  briefly  these : 
At  the  general  settlement  of  the  district  a  settlement  of 
mouzah  Surehee  was  concluded  with  Sookram  Dass,  against 
whom  separate  suits  were  brought  some  time  after  by  the  pre- 
sent appellants  and  Madho  Dass  to  establish  their  proprietary 
right  in  the  estate,  and  to  obtain  a  modification  of  the  settle- 
ment in  their  favour;  in  the  latter  case  the  parties  entered  into 
a  deed  of  compromise  under  date  the  26th  April  1844,  by  which  it 
was  agreed  that  at  the  death  of  Sookram  Dass  the  estate  should 
be  equally  divided  between  Madho  Dass  and  Ram  Dass,  the 
plaintiff  in  the  present  action^  and  that  Sookram  Dass  should 
have  no  power  to  alienate  it  3  the  other  suit,  which  was  first  in- 
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stituted,  was  also  decided  by  compromise  under  date  the  25tli  May 
1845^  Sookram  Dass  making  over  a  ten-anna  share  of  the  estate 
to  the  appellants  and  retaining  the  remaining  six  annas  him- 
self. Madho  Dass  subsequently  sued  under  the  deed  of  compro- 
mise^  executed  to  him,  and  obtained  a  decree  for  a  quarter  share 
of  the  estate,  and  the  present  plaintiff  now  sues  for  possession 
with  registry  of  name  and  to  obtain  a  separation  and  division 
of  a  seven-anna  share  of  the  monsah  by  maintaining  the  deed 
of  compromise,  upon  which  the  first  suit,  above  referred  to,  was 
decided  and  avoiding  that,  filed  in  the  second  suit,  with  two 
deeds  of  sale  subsequently  executed,  on  the  ground  of  the  illega- 
lity of  the  alienation. 

The  case  was  decided  in  favour  of  the  plaintiff  by  the  Sadder 
Ameen,  whose  decision  was  upheld  in  appeal  by  the  Principal 
Sudder  Ameen. 

A  special  appeal  was  admitted  to  try  1st,  '^  whether  under  the 
terms  of  the  BooUhnamah,  on  which  the  action  is  brought,  the 
plaintiff,  in  reference  to  the  precedent,  established  by  the  deci- 
sion of  this  Court  in  the  case  of  Radhey  tewarree  vermn  Bahoo 
Bhurut  Pershad  and  others,  dated  the  8th  December  1851,  and 
the  decision  of  the  Calcutta  Court  of  Sudder  Dewanny  Adawlut^ 
therein  quoted,*  could  legally  institute  this  suit  during  the 
life-time  of  his  gooroo,  Sookram  Dass.'' 

2ndly .  *^  Whether  the  decision  of  the  Principal  Sudder  Ameen 
awarding  the  plaintiff  possession  of  the  full  share  of  the  estate 
claimed  by  him,  is  not  at  variance  with  the  decree,  passed  bv 
the  same  oflicer  under  date  the  21st  May  1850,  in  the  case  of 
Madho  Dass  vertw  the  present  appellants." 

And  Srdly.  *'  Whether  the  Principal  Sudder  Ameen  oould 
legally  make  the  soolehnamah,  which  the  plaintiff  seeks  to  main- 
tain the  basis  of  a  decree  in  his  favour  in  opposition  to  the 
foolehnamah  exhibited  by  the  defendants  and  which  the  plain- 
tiff likewise  sues  to  avoid,  without  entering  into,  and  adjudica- 
ting the  question  of  proprietary  right  between  the  parties  to 
this  suit." 

With  regard  to  the  first  ground,  mentioned  in  the  certificate 
of  special  appeal,  the  Court  observe  that  the  precedents  herein 
referred  to,  have  expressly  ruled  that  a  suit  by  a  json,  during 
the  life-time  of  his  father^  to  obtain  possession  of  an  hereditary 
estate  with  registration  of  name  on  the  ground  of  illegal  alien- 
ation, cannot  be  entertained,  and  they  are  unanimously  of 
opinion  that  the  same  principle  must  be  held  equally  to  apply  to  the 
present  suit,  the  title  6f  the  plaintiff  to  obtain  possession  of  a  por- 
tion of  the  estate  in  diiq^ute  with  the  registry  of  his  name  being,  in 

*  Cbutitrdbaree  LaU  venut  Bilraoo  LaU,  11th  June  1850,  for  wliich  the  cue  of 
R^ah  Ckekpal  Singh  has  been  qaotodi  by  miitakt. 
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like  manner^  contingent^  and  dependent  upon  the  death  of  hi« 
gooTOo,  or  spiritual  teacher  Sookram  Dass^  during  whose  life- 
time, therefore,  upon  his  own  showing,  he  can  have  no  claim 
to  succeed.  The  decisions  of  the  lower  Courts  must,  consequent- 
ly, be  reyersed  upon  the  first  ground  mentioned  in  the  certifi- 
cate of  special  appeal  and  the  claim  of  the  plainiiff  nonsuited^ 
whidi  renders  it  unnecessary  for  the  Court  to  enter  further 
into  the  merits  of  the  claim  or  to  give  any  opinion  upon  the 
leeond  and  third  points  of  the  certificate.  The  costs  oi  all  three 
Courts  will  he  paid  by  tiia  respondent. 


-®- 


The  nth  July  1852. 

TA.  W.  BB03IB,         ] 

Pre$eni:  <  S.  S.  Brown^  >  Judges. 

L  H.  B.  Habington,  J 


Case  No.  173  of  1851.^ 


"^Regular  appeal  from  the  decision  of 
Qazie  Yar  Alt  Khan,  Principal  Sud- 
der  Ameen  of  Jounpore,  dated  SOth 
June  1851. 

Ranee  Sheo  Kuor,  Ranee  Pem  Kuok  and  others,  f Defendants), 
^  Appellants, 

versus 

RmuiEEKT  SiNOH,  (Plaintiff),  Respondent. 

This  is  a  suit  to  recover  possession  of  sixty  beegahs  of  gaeen 
land,  Talued  at  Ba  4320,  and  wasildt  thereon,  to  the  amount  of 
1^3778-6,  including  interest,  from  1246  to  1267  Fuslee;  total 
claim  B&  8098-5. 

Plaintiff's  statement  is,  that  Munear  Singh,  his  grandfather, 
was  proprietor  of  quarter  of  mouzah  MooukulpcNre ;  he  had 
two  sons,  Taleemund  Singh  and  Dultummur  Singh,  father  of 
plaintiff,  who  succeeded  Munear  Singh  in  joint  possession;  tiEie 
name  of  Taleemund  Singh  being  recorded  as  lumburdar.  Plain- 
tiff's father  becoming  insane,  a  disagreement  took  place  between 
Taleemund  Singh  and  plaintiff,  which  was^ettled  by  Taleemund 
Singh  executing  a  puitahtoT  sixty  beegahs  of  land,  in  plaintiff's 
finrour,  of  which  the  latter  was  put  in  possession.  Subsequently, 
Taleraiund  Singh  sold  the  quarter  share  to  BulduttDoob^,  with 
reservation  of  plaintiff's  sixty  beegahs,  the  deed  of  sate  bearing 
date  the  11th  May  1829;  and  Buldutt  Doob^  agreed,  that  plain- 
tiff Aould  retidn  possession  of  his  seer  land,  as  above  specified, 
withcmt  payment  of  any  r^t^  even  supposing  that  he  (Buldutt 
DoobQ  should  by  any  artifice  cause  the  public  <8aie  of  the  land ; 
Talaemnnd's  ^rights  and  intevests  in  thepxqperty  being  afterwards 
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advertised  for  sale,  in  execution  of  a  deeree  obtained  against 
him  by  one  SheoChnm  tewarree^  plaintiff  appeared  as  an  objec- 
tor. On  the  23rd  December  1886,  the  righU  and  interests  of 
Taleemnnd  Singh  were  sold,  and  purchased  by  Buldutt  Doob^ 
under  the  name  of  Thakoordeen.  A  suit,  for  arrears  of  rent  of 
the  sixty  beegahs,  was  next  instituted,  against  the  plaintiff  bj 
Bhowaneedeen,  the  karindah  of  Buldutt  Doob£,  and  plaintiff 
was  entirely  dispossessed  in  July  1889.  He  brought  a  regnlir 
suit  to  contest  the  demand,  and  got  a  decree,  which  wis, 
however,  reversed  in  appeal.  In  the  meantime  Buldutt  Doob6 
and  Thakoordeen  fell  out,  and  the  heirs  of  the  former  obtained 
a  decree,  whereby  Buldutt  Doob^  was  declared  to  be  the  rea! 
purchaser  of  the  property  at  the  public  sale.  Plaintiff  then 
applied  to  be  allowed  to  sue  in  formd  pauperis,  which  was  dis- 
allowed. In  travelling  to  and  from  the  Courts,  on  this  occasion, 
plaintiff  dropped  and  lost  the  ikramamah  executed  in  his  favour 
by  Buldatt  Ooob^,  of  which  circumstance  he  gave  due  notice 
in  the  Ponjdaree  Court.  Plaintiff  now  sues  agreeably  to  the 
ikramamah  of  Buldutt  Doob^,  the  conditions  of  which  deed 
were  violated  by  that  person,  in  his  having  fraudulently 
procured  the  sale  of  the  property,  and  purchased  the  same  in 
the  name  of  Thakoordeen. 

The  defendants,  in  reply,  objected  that  the  present  suit  was 
barred  by  the  fact  of  the  ikramamah,  on  which  it  was  founded, 
hietving  been  already  rejected  in  the  decision  in  the  former  suit 
between  plaintiff  and  Bhowaneedeen,  and  also  by  lapse  of  time, 
the  plaintiff  having  been  out  of  possession  since  1245  Foslee. 
Other  minor  technical  objections  were  urged,  which  need  not 
be  detailed.  The  defendants  allege  that  the  sixty  beegahs  irere 
reserved  by  Taleemund  Singh,  on  his  own  account,  when  he 
sold  the  property  to  Buldutt  Doob^,  and  as  that  sale  had  been 
declared  invalid,  the  ikramamah  was  no  longer  in  force.  Tkey 
deny  that  Buldutt  Doob£  procured  the  public  sale  of  the  pro- 
perty. On  the  contrary,  he  endeavoured  to  prevent  it.  But 
their  principal  plea  is,  that  the  plaintiff  voluntarily  snrreB- 
dered  this  ikramamah  to  Buldutt  Doob^  in  consideration  of  the 
latter  foregoing  his  demand  for  costa,  in  execution  of  hisdecre& 
The  plaintiff's  statement  regarding  the  loss  of  that  document 
is  a  pure  fiction,  and  was  contradicted  at  the  time  that  he 
complained  in  the  Foujdaree  Court.  The  present  suit  is,  there- 
fore, utterly  groundless. 

The  Principal  Sudder  Ameen  gave  judgment  in  favour  of  the 
plaintiff,  being  of  opinion  that  the  public  sale  of  the  estate  was 
fraudulently  contrived  by  Buldutt  Doob^,  and  the  same  pnr- 
chased  by  him  in  the  name  of  Thakoordeen.  The  Principil 
Sudder  Ameen  did  not  consider  .that  this  suit  was  barred  by 
7 
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the  former  suit  between  plaintiff  andThakoordeen^.as  the  latt^ 
person  was  at  that  time  supposed'  to  be  the  re^/. auction. pur- 
chaser^ and,  consequently,  the  ikramamah  could  be  of  no  effect 
against  him.  The  assertion  of  the  defendants^  as  to  the  volun- 
tary surrender  of  the  ikrarnamak  by  plaintiff  to  Buldutt  Doobe, 
the  Principal  Sudder  Ameen  altogether  discredited,  regarding 
the  testimony  of  the  witnesses  to  that  fact  as  not  consistent;  no 
documentary  proof  was  adduced  .by  defendants  in  support  of 
their  allegation  that  at  that  time  Buldutt  Doobe  had  any 
demand  against  plaintiff;  had  the  ikramamah  been  thus  surren- 
dered, the  defendants  would,  surely,  have  pleaded  the  fact, 
when  plaintiff  applied  to  be  allowed  to  sue  them  in  firmi  pau- 
peris: in  short,  it  was  apparent,  that  the  plaintiff  had,  as  he 
'  averred,  accidentally  lost  the  ikramamah,  which  had,  by  some 
means  unknown,  fallen  into  the.  hands. of  the  defendants.  Fi- 
nally, the  Principal  Sudder  Ameen  decreed  possession ,  to  the 
plaintiff  with  Bs.  4320,  on  account  of  wasildi. 

The  Court  are  unanimously  of  opinion  that  the  decision  of 
the  Principal  Sudder  Ameen  is  erroneous,  and  cannot  be  maio** 
tained.  They  observe  that  the  main  point  at  issue  in  this  ca55^ 
is,  whether  the  ikramamah,  on  which  the  respondent  rests  Jiis 
suit,  was  surreptitiously  obtained  possession  of  by  the  appellants, 
or  voluntarily  surrendered  by  the  p'aintiff  to  Buldutt  Doob6 
in  relinquishment  of  all  further  claim  to  the  land  now  sued 
for.  On  a  careful  perusal  of  the  evidence,  the  Court  are  fully 
satisfied  that  the  latter  statement  is  the  correct  one.  It  is 
most  improbable  that  the  respondent  should  not  only  lose,  but 
that  the  appellants  should  also  find,  a  document  of  so  much 
importance  to  both  parties.  The  evidence  of  the  witnesses 
produced  by  the  appellants  to  prove  the  voluntary  surrender 
of  the  deed,  is  perfectly  satisfactory;  they  are  men  of  a  respect- 
able class  in  life,  one  of  them  being  the  writer  of  the  endorse- 
ment on  the  paper,  explanatory  of  the  circumstances  under 
which  the  surrender  was  made*  On  the  other  hand,  the  state- 
ments of  the  witnesses  produced  by  the  respondent  to  prove 
his  possession  of  the  ikramamah  at  the  time  of  his  suing  in 
formd  pauperis  are  utterly  unworthy  of  belief  ;  ■  they  are  allilli^ 
terate  men,  and  make  assertions  quite  at  variance  with  the 
respondent's  own  statement.  The  Court  differ  entirely  from 
the  Principal  Sudder  Ameen,  in  his  estimate  of  the  evidence  on 
this  point;  and  they  observe  that  the  production  of  the  decree 
of  the  17th- January  1840,  obtained  by  Thakoordeen  against 
ihe  plaintiff,  (of  the  satisfaction  of  which  no  proof  is  adduced 
by  the  respondent,)  is  sufficient  documentary  proof  that  at  the 
time  of  the  surrender  of  the  ikramamah  Buldutt  Doob^  had 
Yindoubted , demands  against  the  respondent.    The  remark  of 
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the  Principal  Sadder  Ameen  as  to  the  a^^fieUants  not  prodit' 
cing*the  ikramamah,  when  the  respondent  applied  to  bealloved 
to  sue  in  formd  pauperii  in  1849,  and  his  reasons  for  presun- 
ing  that  it  was,  up  to  that  time,  in  the  respondent's  posses- 
sion, are  not  entitled  to  any  weight.  In  the  first  place  ihere 
is  no  specific  mention  made  in  the  Judge's  proceeding  ef  the 
8rd  March  1840  under  Act  IX  of  1839,  of  this  ikramanudk.  as 
being  amongst  the  documents  filed  by  him  on  that  occasion; 
and  2ndly,  it  was  not  incumbent  on  the  appellants  to  qppose  the 
application ;  nor  was  the  Court  competent,  under  the  provisioBS 
of  the  Act,  to  issue  any  notice  to  the  opposite  party,  or  to  call 
for  a  reply.  The  Court  have  further  to  notice  a  very  repe* 
hensible  oversight  on  the  part  of  the  Principal  Sudder  Ameea^ 
who  has  given  a  decree  to  the  respondent  for  Bs.  4SM,  being 
ike  amount  at  which  the  suit  was  valued,  instead  of  B&  3778-5, 
the  amount  claimed  as  wasitdi.  The  Principal  Sudder  Ameea 
has  also  improperly  passed  over,  without  any  notice,  the  very 
important  and  well  founded  objection  made  by  the  appellants 
to  the  valuation  of  the  suit.  The  land  sued  for  is  not  maaffee, 
but  mat  goozaree  land,  not  bearing  a  defined  juBszna,  and  thero 
was  therefore  no  necessity  for  the  respondent  to  estiauite  his 
claim  at  eighteen  times  the  annual  produce  of  the  land,  as  he 
has  done,  thereby  enhancing  greatly  the  costs  of  suit  to  the 
appellants,  and  removing  the  adjudication  of  the  case  from  the 
Moonsiflfs  or  Sudder  Ameen's  Court,  in  which  it  was  properly 
triable,  into  that  of  the  Principal  Sudder  Ameen. 

The  decision  of  the  Principal  Sudder  Ameen  is  reversed,  and 
the  suit  dismissed  with  all  costs. 


The  \7ih  My  1852. 

{A.  W.  Bbgbib,       1 
S.  S.  Brown,  ^Judges. 

H.  B.  Harington,J 

{Special  appeal  from  Oie  decision  of  C 
R.  TuUoh,  Esq.,  Judge  of  Mtrzofort, 
dated  Vlth  November  1851. 
Rajah  Ramsurto  Baheb,  ^Plaintiff'/,  Appellant, 


versus 


Ubhet  Singh,  f Defendant),  Respondent. 

The  Judge's  decision  will  be  found  in  pages  209  to  218  of  the 
{Tinted  reports  for  the  year. 

A  special  appeal  was  admitted  to  try  '^whether  the  Judge, 
having  recorded  his  opinion  that  the  bukshislmamahj  put  fo^ 
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ward  bj  the  defendant^  is  an  illegal  document^  was  justified 
in  afBjrming  the  decree  of  the  Principal  Sndder  Ameen^  who 
had  recognized  '  the  authenticity  of  the  document  in  question^ 
and  had  upheld  the  orders  of  the  Revenue  Authorities^  by  whom 
tiie  jumma  of  the  mouzah  had  been  fixed^  on  the  assumption 
diat  the  aforesaid  bukskishnamah  was  a  genuine  and  valid 
document.'' 

The  Court  observe  that  the  main  object  of  the  appellant's 
claim  is  to  set  aside  the  settlement  made  with  the  respondent, 
as  proprietor  of  the  mouzah,  on  the  plea  that  up  to  the  period 
of  the  settlement  that  individual  was  nothing  more  than  a 
lessee^  under  a  lease  granted  by  appellant^  at  an  annual  rent  of 
Bs.  125^  and  to  avoid  a  bukuMshnamah,  or  deed  of  gift^  pro- 
duced by  the  respondent^  on  the  ground  of  its  being  a  collusive 
and  invalid  document,  and  to  set  aside  the  orders  of  the  Reve- 
nue Authorities  by  which  the  rent  of  the  mouzah  was  regulated 
in  conformity  with  the  bukshkhnamah.  3)he  Principal  Sudder 
Ameen  was  of  opinion  that  the  bukshishnamah  was  a  genuine 
document,  under  which  the  respondent  had  held  possession  for 
upwards  of  twelve  years,  and  that,  consequently,  he  held  under 
a  just  and  valid  title,  which  could  not  now  be  called  in  ques- 
tion ;  and  he  accordingly  dismissed  the  appellant's  claim  of 
rent,  under  the  alleged  kubooleevt,  which  he  did  not  consider  to 
be  proved.  The  Judge,  on  the  contrary,  finds  that  the  buk' 
skishnamah  is  an  ^'illegal  document,"  and  that  the  Ranees 
^  had  no  authority  to  execute  the  deed  of  gift,  without  the 
sanction  of  the  recorded  heirs  of  the  Rajah ;"  but  he  agrees 
with  the  Principal  Sudder  Ameen  in  discrediting  the  kubooleeui, 
on  which  that  part  of  the  appellant's  suit,  which  relates  to  rent, 
is  based,  and,  apparently,  dismisses  the  appellant's  suit  on  this 
ground,  and,  because,  the  respondent  ''has  not  paid  more  than 
the  jumma  of  Rs.  25  for  upwards  of  twelve  years."  The  Court 
observe  that  when  the  Judge  came  to  the  conclusion  that  the 
bukMshnanuA  was  an  ''  illegal  document,"  it  was  inconsistent 
in  him  to  affirm,  unconditionally^  the  decision  of  the  Principal 
Sudder  Ameen,  who  had  recognized  its  validity.  The  declara- 
tion that  the  buksMshnamnh  was  illegal,  completely  knocks  away 
the  foundation  of  the  Principal  Sudder  Ameen's  judgment, 
Tiz.,  that  the  respondent  had  held  possession,  under  a  valid  title, 
for  more  than  twelve  years;  and,  according  to  the  view  taken  by 
the  Judge,  the  Court  do  not  understand  why  he  did  not  decree 
that  part  of  the  appellant's  claim,  which  sought  to  set  aside 
the  bukshishnamah  and  the  orders  of  the  Revenue  Authorities, 
fixing  the  assessment  at  the  amount  specified  in  that  document. 
The  appellant  admits  that,  under  the  finding  of  both  the  lower 
Courts,  his  claim  to  rent,  upon  the  kubooleeut,  from  1250  to 
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1257  Puslee,  is  g6ne,  andiromi  that  part  of  the  Judge's  decree* 
he  does  not  appeal ;  bat  he  complains^  and  with  justice,  that 
the  Judge,  although  he  has  determined  the  most  material  point 
of  his  suit  in  his  favour,  has,  by  his  unqualified  affirmation  of 
the  Principal  Sudder  Ameen^s  decision,  neutralized  his  own 
finding,  and  upheld  the  respondent's  possession  under  an 
avowedly  unjust  title. 

For  the  reasons  above  stated  the  Court,  finding  it  impossible 
to  uphold  the  Judge's  decision,  remand  the  case  to  his  file,  in 
order  that  a  revised  judgment  may  be  passed,  which  shall  not 
be  open  to  the  objections  apparent  in  the  present  decision. 

•(©. — 


7%c  I7ih  July  1852. 

fA.  W.  Beqbie, 
Presents  S.  S.  Beown,  ^ Judges. 

I  H.  B.  Harington, 


.,}• 


r  Special  appeal  from  the  decision  of  A, 
Case  No.  223  of  1852.^       Shank,   Esq.,    Offg.   Judge    of   Be- 

[^     nares,  dated  5th  December,  1851. 

MooNSHEE  Choonn££  Lall,  fDefcndantJ,  Appellant, 

versus 

HuEDYAL  Singh,  (PlainiiffJ,  Respondent. 

For  the  Judge's  decision  see  pages  144  to  147  of  the  printed 
reports  for  zillah  Benares  for  the  past  year. 

A  special  appeal  was  admitted  to  try  "  1st,  whether  the  Judge 
is  correct  in  the  opinion  recorded  by  him,  that  the  defendant 
*has  never  obtained  possession  of  this  alluvion  in  any  legal  way, 
but  usurped  it  merely  on  the  plea  of  the  bare  insertion  of  it  in 
the  settlement  papers,  which  fact  confers  no  legal  title ;'  and, 
•whether  the  defendant's  possession  having  been  recognized  by 
the  Settlement  Officer,  the  plaintiff  oaght  not  to  have  brought 
tf  suit  to  set  aside  the  settlement." 

*'2nd,  whether  the  Judge,  in  reversing  the  Principal  Sudder 
Araeen's  decision,  ought  not  to  have  remanded  the  suit  to  ihat 
officer  with  a  view  to  the  determination  of.  the  wasildt,  the 
calculation  of  which  had  been  impugned  by  the  defendant." 

The  Court  are  unanimously  of  opinion-  that  the  decision  of 
the  Judge,  in  favour  of  the  respondent,  is  erroneous,  and  cannot 
be  sustained.  The  respondent  has  come  into  Court  with  an 
unfair  statement  of  his  case.  It  is  shown  by  the  appellant 
that  the  land  in  dispute  was  included  in  the  survey  of  his 
village  by  the  Revenue  Authorities  at  the  general  measure- 
ment of  the-  pergunnah  in  1840,  and  by  this  proceeding,  the 
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possesaion  of  the  appellant  must  be  held  to  have  been  estab- 
lished ;  and  the  Courts  are  bound  to  maintain  the  same  until 
a  regular  suit  to  amend  the  settlement  papers  shall  be  brought 
by  the  dissatisfied  party^  and  a  decree  to  that  effect  obtained 
by  him.  The  Court  can^  by  no  means^  concur  in  the  opinion 
expressed  by  the  Judge  that  ''  the  defendant  has  never  obtained 
possession  of  the  land^  in  any  legal  way^  but  usurped  it^  merely 
on  the  plea  of  the  bare  insertion  of  it  in  the  settlement  papers^ 
which  fact  confers  no  right  or  title/^  The  4tppellant  has  indu- 
bitably held  possession  of  the  land  since  1840,  under  a  legal 
and  valid  title,  viz.,  the  act  of  the  Settlement  Officer ;  and  that 
title  must  be  maintained  until  the  incorrectness  of  the  settle- 
ment record  is  declared  by  the  judgment  of  the  ordinary  Civil 
Courts.  In  the  case  noted  in  the  margin,*  decided  by  this 
♦  MunohurRaeandotheri.  Court  on  the  18th  August  last,  it  was 
Appeitants,  laid  down  that  the  measurement  effect- 

vertuM  ed  by  the  Revenue  Authorities,   in  the 

*^«ShiJl:'^iIo^:S.."^  P~^i°«e  to  which  this  district,  equally 
with  Azimgurh,  belongs,  ^*is  in  the  na- 
ture of  a  settlement  t*^  and  it  was  held  that  the  plaintiffs  in  that 
suit  '^  could  not  have  been  in  such  proprietary  possession  as 
the  law  recognizes,  in  apposition  to  the  order  of  the  Revenue  Autho- 
rities, which  made  over  the  land  to  another  party. ^^  So,  also,  in  the 
case  of  Rawut  Ghunsyam  Singh,  appellant,  versus  Purreao 
Singh  and  others,  respondents,  it  was  ruled  that  '^it  was  for 
the  defendants  to  have  sued  to  set  aside  the  Collector's  order, 
and  so  td  establish  their  right  to  the  land  if  they  claimed  it, 
and  not  fbr  the  plaintiff,  who  had,  already,  obtained  the  land, 
by  order  of  the  Settlement  Officer."  This  Court  will  not  allow 
the  clear  requirements  of  the  law,  in  so  material  a  point,  to  be 
evaded  by  those  who  may  consider  themselves  aggrieved  by  the 
act  of  the  Revenue  Authorities. 

The  Court  accordingly  reverse  the  decision  of  the  Judge, 
and  revive  that  of  the  Principal  Sudder  Ameen.  The  respon- 
dent will  be  charged  with  all  the  costs  of  suit  in  the  three 
stages  of  the  proceedings. 
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ne  17M  My  1852. 

Present : 


r  A.  W.  Bbobib,       "] 
lU  8.  S.  Brown,  [^  Judges. 

I^H.  B.  HabinotoK,J 


{Special  appeal  from  the  decision  of  A, 
Shank,  Esq.,  OJfg.  Judge  of  Benares, 
dated  9th  December  1851. 

MiRSA  FtAZ-ooD-DEKN,  CPhUnHffJ,  Appetlani, 

versus 

Syud  MoiisiN,  Muss0HAT  SooFEEA  AND  Ali  Htdxb,  CDefendomisJ, 

ttespondents. 

The  decision  is  in  the  printed  yolame  of  the  month. 

A  special  appeal  was  admitted  to  try  '^  whether  the  decision 
of  the  Judge  was  not  materially  defective,  1st,  in  his  haying 
reversed  the  decision  of  the  Court  below  without  a  full  considera- 
tion of  the  reasons  on  which  it  wa4  grounded;  2ndl7>  in  die 
reversal  of  the  decree  as  regards  Mussumat  Soofeea  who  had 
not  appealed;  Srdly,  in  exempting  the  share  of  Ali  Hyder^  who 
confessed  judgmenl^  from  the  operation  of  the  decree.^' 

The  vakeel  of  the  appellant  having  waived  the  first  ground 
of  special  appeal  proposed  in  the  oertificate  on  the  ease  being 
brought  on  for  hearing,  the  Court  confine  themselves  to  &e  two 
other  points  noticed  therein,  and  are  of  opinion  that  the  dedsion 
is  in  these  respects  opposed  to  judicial  practice.  The  jurisdic- 
tion of  the  Appellate  Court  does  not  extend  to  more  than  the 
interest  of  the  parties  who  may  be  dissatisfied  with  the  judg- 
ment of  the  Court  below,  unless  in  cases  where  its  interfmr^ce 
may  be  obviously  requisite  for  the  ends  of  justice*  No  leaion 
has  been  assigned  by  the  Judge  for  the  reversal  of  the  decision  in  the 
oase  of  th  is  respondent,  and  as  the  decree  was  given  on  a  bond  with 
a  pledge  of  collateral  secmrity  against  the  heirs  of  the  debtor, 
there  is  no  cause  why  the  decision  in  the  instance  of  the  non- 
appellant  party  should  not  have  been  allowed  to  stand.  The 
Court  are  further  of  opinion  that  it  was  not  competent  to  the 
Judge  to  restrict  the  decree  passed  by  the  lower  Court  against 
the  respondent  Ali  Hyder  on  the  confession  of  judgment 
filed  by  him  in  that  Court,  by  declaring  his  interests  in  the  pro- 
perty pledged  to  be  exempted  from  its  operation  without  any 
appeal  having  been  preferred  by  him.  It  has  been  repeatedly 
ruled  that  as  a  general  practice  judgments  passed  against  con- 
fessing parties  should  not  be  interfered  with,  and  the  Court 
see  no  reason  for  departing    from  it  on  the  present  occasion. 
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The  decision  is  accordingly  amended,  and  the  appeal  is  decreed 
against  the  respondents  Mussumat  Soofeea  and  Ali  Hyder 
with  costs* 

Tke  Vrih  July  1862. 

TA.  W.  Begbie, 
Ptt9efU:\  S.  S.  Brown^  ^Judges* 


{A.  W.  Begbie,       "] 
S.  S.  Brown,  L 

H.  B.  Harington,  J 


f  Special  appeal  from  the   decmon  of  J. 
Case  No.  228  of  1852.  ^      Lean,  Esq.,  Judge  of  Mooradabad,  doled 
I     4dh  March  1852. 

Heera  Lall,  (Defendant),  Appellant, 

versus 

Kewul  NybE,  f  Plaintiff),  Respondent. 

The  decision  will  be  found  in  the  printed  volnme  for  the  month. 

A  special  appeal  was  admitted  to  try  '^whether  the  Judge  had 
not  contrayened  established  judicial  practice  in  reversing  the 
decision  of  the  lower  Court  without  recording  at  length  his 
reasons  for  dissenting  from  the  several  grounds  assigned  by  the 
Sudder  Ameen  for  discrediting  the  evidence  for  the  plaint  and 
for  dismissing  the  claim.'' 

The  Court  consider  the  decision  to  be  faulty  for  the  reasons 
stated  in  the  certificate.  The  Sudder  Ameen  arranged  the 
reasons  for  the  rejection  of  the  evidence  and  claim  under  five 
heads,  founding  tbem  on  an  inconsistency  noticed  by  him  be- 
tween the  statements  in  the  pleadings  for  the  plaint  and  the 
facts  deposed  to  by  the  plaintiflfs  witnesses,  and  on  conclusions 
from  the  evidence  and  the  general  probabilities  of  the  case.  In 
reversing  the  decision  the  Judge  confined  himself  to  the 
observation  that  the  evidence  of  the  witnesses  to  the  execution 
of  the  bond  could  not  be  rejected  on  the  grounds  recorded  by 
ike  Sudder  Ameen  which  were  obviously  inconclusive.  The  Appel* 
late  Court  is,  however,  bound  to  place  on  record  the  reasons  of  its 
opinion  when  it  interferes  with  the  judgment  passed  by  the 
Coutt  by  which  the  case  was  originally  tried,  and  to  distinguish 
in  its  own  judgment  between  any  erroneous  conclusions  which 
the  Court  below  may  have  formed  from  the  evidence  on  record, 
and  the  part  of  the  decision  appealed  from  which  it  may  consi- 
der to  be  founded  on  mere  unsupported  inference  and  conjeoture. 
It  is  not  enough  that  the  defects  of  the  decision  should  be  ob* 
▼iouBto  tiie  Judge  himself,  unless  they  are  also  made  so  to  the 
parties  concerned^  who  are  entitled  by  reason  and  equity  as 
well  as  by  the  law  in  Act  XII  of  1843  to  have  the  reasons  of 
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tlie  decision  in  appeal  distinctly  recorded.  The  d  ecision  is 
accordingly  annulled^  and  the  Judge  will  proceed  to  re-try  the 
case  and  pass  a  fresh  decision  in  advertence  to  these  remarks. 

T%e  \7th  Julp  J852.^ 
Present: 


{A.  W.  Bbgbib,       "] 
S.  S.  Brown,  [-Judges. 

H.  B.  Harington,J 


r  Regular  appeal  from  the  decision  of  Mwd- 

Ca.i  No.  225  of  1851.  J      ^''eMohumedRuzzee^d-demPrinc^ 

]      pal  Sudder  Ameen  of  AUygurh^  dated 
[^     Wth  September  1851. 

PxjNNEB  Lall,  fPlaintijffJ,  Appellant, 

versus 

Indubjbbt  and  others,  (Defendants),  Respondents. 

Claim  to  obtain  possession  with  registry  of  name,  as^  zemin- 
dur,  and  to  be  admitted  to  engage  for  the  Government  reyenue 
on  the  expiration  of  the  present  farming  lease,  of  mousak 
Munohia  under  a  registered  deed  of  mortgage  and  conditional 
sale,  dated  11th  April  1825.     Date  of  suit  30th  November  1850. 

The  genuineness  of  the  deed,  upon  which  the  suit  is  brought, 
is  admitted  and  no  dispute  exists  in  respect  to  its  conditions, 
by  which  it  was  stipulated  that  the  amount  of  the  loan,  which 
was  for  Rs.  8700,  should  be  liquidated  by  twelve  annual  instal- 
ments of  Rs.  725  each,  and  that  in  default  of  payment  of  any 
single  instalment  on  its  falling  due,  the  conditional  sale  should 
become  absolute  for  whatever  balance  might  then  remain  unpaid. 
Thus  far  the  parties  are  agreed,  but  the  plaintiff  pleads  as  the 
grounds  of  his  suit,  that  no  one  of  the  instalments  has  been 
paid,  and  the  twelve  years,  during  which  the  whole  amount  of 
the  loan  should  have  been  liquidated,  having  expired,  and  the 
usual  process  prescribed  in  Section  8,  Regulation  XVII  of  1806, 
having  been  observed  without  effect,  the  sale  to  him  has  become 
absolute,  and  he  is,  therefore,  entitled  to  possession  and  to  be 
recorded  as  proprietor  of  the  estate. 

On  the  part  of  the  defence  two  pleas  are  urged  in  bar  of  the 
suit,  1st,  lapse  of  time,  and  2ndly,  the  redemption  of  the 
mortgage  from  the  usufruct  of  the  estate,  of  which  the  party, 
from  whom  the  plaintiff  derives  his  title,  was  in  possession  for 
some  time,  and  repaid  himself  all  that  was  owing  to  him. 

The  second  plea  was  met  by  the  plaintiff  in  his  replicaticm 
by  a  positive  denial,  and  the  former  by  a  reference  to  a  petiticm, 
which  was  filed  by  the  mortgagers  on  the  23rd  November  1845, 
as  an  answer  to  his  application  for  foreclosure  under  the  prori* 
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rionsof  Section  8,  Regulation  XVII  of  1806,  in  which  they 
acknowledged  the  deed  of  mortgage  and  conditional  sale, 
though  they  pleaded  redemption  of  the  mortgage  in  the  man- 
ner stated  in  their  defence,  and  the  plaintiff  contends  that  this 
suit  having  been  instituted  within  the  period  of  twelve  years 
from  the  date  of  such  acknowledgment,  it  falls  within  the 
exceptions  contained  in  Section  18,  Regulation  11  of  1803,  and 
is  consequentty  not  barfed  by  the  geneinal  rule  of  limitation ; 
he  further  ascribes  the  delay  in  the  institution  of  the  suit  to 
the  minority  and  poverty  of  the  party,  whom  he  represents. 
On  these  issuer,  the  case  went  to  trial. 

The  Principal  Sudder  Ameen,  in  the  first  instance,  very 
properly  directed  his  attention  to  the  plea  of  limitation,  and 
being  of  opinion  that  the  suit  had  not  been  brought  within  the 
period,  allowed  by  law,  he  dismissed  it  on  that  ground  alone. 
He  observes  that  upon  the  plaintiff's  own  showing  he  had  a 
right  to  sue  for  foreclosure  at  the  expiration  of  the  first  year 
of  the  mortgage  by  reason  of  the  failure  of  the  mortgagers  to 
pay  the  instalment  of  that  year  when  it  became  due ;  that 
waiving  this  ground,  the  plaintiff  had  undoubtedly  a  good 
cause  of  action  at  the  expiration  of  the  twelve  years  within 
which,  under  the  terms  of  the  contract,  the  whole  of  the  loan 
should  have  been  liquidated  by  yearly  instalments  of  Rs.  725 
each,  but  of  which,  according  to  the  statement  of  the  plaintiff, 
no  single  instalment  has  been  paid,  and  this  suit  not  having 
been  brought  within  twelve  years,  calculated  from  either  of  the 
periods  above  mentioned,  was  clearly  barred  by  lapse  of  time. 
That  the  proceedings,  which  were  held  in  the  miscellaneous 
department  under  the  provisions  of  Regulation  XVII  of  1806, 
and  which  were  not  commenced  until  seventeen  years  after  the  fai- 
lure of  the  mortgagers  to  pay  the  first  instalment,  which  gave  the 
mortgagee  the  right  to  demand  foreclosure,  would  not  avail  him. 
That  with  regard  to  the  admission  alleged  to  have  been  made 
by  the  mortgagers  in  the  petition  presented  by  them  in  reply 
to  the  application  for  foreclosure,  it  was  obviously  no  acknow- 
ledgment of  the  truth  of  the  plaintiff's  demand  within  the 
meaning  of  the  law,  for  although  they  may  have  admitted  in  it 
the  execution  of  the  deed  of  mortgage,  they  distinctly  pleaded 
that  it  had  become  void  by  the  payment  in  full  of  the  amount 
of  the  loan,  for  which  it  was  granted,  and  that  the  plea  of 
minority  was  disposed  of  by  the  fact  that  the  name  of  the 
Apposed  minor  was  inserted  in  the  deed,  which  showed  that 
he  was  in  existence  at  the  date  of  it,  and  he  must,  therefore, 
have  attained  his  majority,  several  years  before  the  date  of 
the  institution  of  this  suit,  which  was  not  preferred  until  twenty 
five  years- after  the  date  of  the  deed,  upon  which  it  is  brought. 
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In  appealing  from  this  decision  the  plaintiff  urges  two  gronnds 
of  objections  to  it^  Ist^  that  the  admission  of  the  mortgagers 
within  the  period  of  twelve  years  antecedent  to  the  date  of  Ae 
suit^  takes  the  claim  out  of  the  general  law  of  limitations,  and 
2ndl7^  the  minority  and  poverty  of  the  party^  whom  he  repre- 
sents. 

With  regard  to  the  latter  plea  the  Court  remark  that  no 
mention  was  made  of  it  in  the  petition  for  foreclosure,  presented 
in  the  year  1844,  to  explain  the  delay  which  took  place  in  pre- 
ferring that  application^  and  not  only  is  there  no  proof  of 
minority  having  prevented  the  institution  of  tiiis  suit  within 
the  period  allowed  by  law,  but  it  is  clearly  shown  that  Mewa 
Ram,  whose  rights  under  the  deed  of  mortgage  were  par- 
chased  by  the  plaintiff,  must  have  attained  his  majority,  at 
the  latest,  in  the  early  part  of  the  year  1841,  and  this  suit 
was  not  brought  until  nearly  ten  years  after;  for  this  very 
serious  delay  poverty  is  the  only  other  cause  assigned ;  but  th^ 
inadmissibility  of  such  a  plea  in  bar  of  the  law  of  limitation 
has  been  established  by  several  decisions  of  the  Court,  which 
have  clearly  pointed  out  that  as  a  party,  who  may  not  be 
possessed  of  sufficient  property  to  defray  the  ordinary  expenses 
of  a  Civil  suit,  is  at  liberty  to  bring  forward  his  claim  in 
formd  pauperis,  should  he  not  think  proper  to  avail  himself  q( 
this  option,  he  must  take  the  consequences  of  his  own  neglect; 
he  cannot  afterwards  be  allowed  to  plead  his  pauperism  as  an 
excuse  for  not  having  instituted  his  suit  within  the  prescribed 
period. 

In  default  of  this  plea  the  appellant  would  appear  to  admit 
that  unless  he  can  establish  the  fact  of  the  mortgagers  having 
acknowledged  the  justness  of  his  demand  within  the  term  of 
twelve  years  prior  to  the  date  of  his  suit,  it  is  barred  by  lapse 
of  time,  and  it  becomes  necessary,  therefore,  for  the  Court  to 
determine  whether  such  acknowledgment  was  really  made. 
On  referring  to  the  petition,  in  which  it  is  stated  to  have  been 
contained,  the  Court  find  the  petitioners  declaring  most  posi- 
tively the  claim  of  the  mortgagee  to  be  altogether  false ;  that 
while  they  admit  the  execution  of  the  deed  of  mortgage,  the 
receipt  of  the  consideration,  and  the  conditions  of  the  deed, 
they  affirm  those  conditions  to  have  been  completely  fulfilled 
by  the  receipt  by  the  mortgagee  of  all  money  owing  to  him 
upon  the  transaction,  and  to  account  for  the  deed  continniBg 
in  the  possession  of  the  mortgagee  after  his  claim  had  beea 
satisfied  in  full ;  they  state  that  when  called  upon  to  restore  it, 
he  declared  that  it  had  be^i  stolen  from  him.  The  Court  at 
large  concur  entirely  with  the  Principal  Sudder  Ameen  that 
this  cannot  be  considered  an  acknowledgment  of  the  truth  of 
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the  plaintiflfs  demand  within  the  intent  and  meaning  of  Sec- 
tion 18,  Regulation  II  of  1803,  which,  as  has  been  judicially 
determined,  obviously  intended  not  only  that  the  demand,  but 
that  the  acknowledgment  of  its  truth  should  rest  upon  the 
specific  title  in  suit,  otherwise  it  will  not  avail  to  bar  the 
operation  of  the  law,  and  as  the  claim  of  the  plaintiff  was  not 
preferred  to  a  Court  of  competent  jurisdiction  within  the 
period  of  twelve  years  from  the  date  on  which  his  cause  of 
action  arose,  whether  that  date  be  held  to  be  the  expiration  of 
the  first  year  of  the  mortgage  consequent  on  the  failure  of  the 
mortgagers  to  pay  the  instalment  of  it  at  the  time  it  became 
due,  or  the  expiration  of  the  twelve  years,  during  which  the 
whole  amount  of  the  loan  was  to  have  been  liquidated  by  yearly 
instalments,  but  during  which  period,  according  to  the  plain- 
tiff's own  statement,  no  part  of  it  was  paid,  and  the  only  step 
taken  by  the  plaintiff,  in  this  long  interval,  to  establish  his 
deed,  and  to  enforce  any  claim  that  he  might  have  under  it, 
was  the  application  made  by  him  for  foreclosure  under  the 
provisions  of  Section  8,  Regulation  XVII  of  1806,  upwards  of 
nineteen  years  after  the  date  of  the  deed,  which  according  to 
the  general  rule,  applicable  to  miscellaneous  petitions,  cannot ' 
be  considered  a  preferring  of  his  claim  within  the  intent  and 
meaning  of  Clause  8,  Section  18,  Regulation  II  of  1803,  the 
Court  are  unanimously  of  opinion  that  upon  the  principle  laid 
down  by  their  decision  in  the  case  of  Khaimchund  and  ano* 
tber  versus  Zeah-ood-deen,  dated  4th  August  1846,  and  subse- 
quently affirmed  in  several  other  cases,  by  which  it  was  ruled 
that  '^a  mortgagee  out  of  possession  must  bring  his  suit  within 
the  period  ordinarily  prescribed  by  law  in  order  to  establish  the 
validity  of  the  document,  under  which  he  claims  possession/' 
The  Principal  Sudder  Ameen  has  correctly  determined  that  the 
cognisance  of  the  plaintiff's  suit  is  barred  by  lapse  of  time 
and  it  only  remains,  therefore,  for  the  Court  to  affirm  his  judg- 
ment, and  to  dismiss  the  appeal  with  costs. 
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Preient 


TA.  W.  Begbie,         "] 
-|  S.  S.  Brown,  \Judge9. 

[_H.  B.  Hawngton,  J 


CBegulor  appeal  from  the  decision  ofMwlvee 
n  -KT  ^nA  -ioct  I  Mohumed  Kureem-oolloh  Khariy  Mnci- 
Ca«No,104of1851.^      ;,^/  Sudder  Amecn  of  Agra,  datedTSrd 

I     April  1851. 

Teetreb,  choubbe,  {Defendant),  Appellant, 
versus 
MuHUNT  NurainDass  and  Ruttun  Dass,  f  Plaintiffs  J,  Respondents. 

This  is  a  suit  to  recover  possession  of  a  Hindoo  temple^  with 
a  garden  attached  thereto,  and  to  establish  the  plaintiffs' 
exclusive  right  to  conduct  the  religious  duties  of  the  temple;  also 
to  obtain  possession,  as  mafeedars,  of  mouzah  Momdesee, 
a  rent-free  village,  with  wasildt  and  interest  thereon,  for  the 
period  of  their  dispossession  ;  as  also  of  a  dwelling  house,  situate^ 
in  the  aforesaid  village.  The  total  amount  of  the  claimj  iA 
its  various  branches,  is  stated  at  B&  42,763-5-6. 

The  plaintiffs'  title  is  that  of  hereditary  succession  to  the  offioe 
of  poojaree,  or  officiating  priest  of  the  temple,  which  is  stated  to 
have  been  established  about  100  years  ago,  by  one  GirwurDass. 
,  In  the  year  1848  Sumbut,  Madhorao  Gungadhur,  a  disciple  of 
the  then  poojaree  Madho  Dass,  procured  from  the  ruling  power 
the  impropriation  of  the  village  of  Momdesee  rent-free,  for  the 
support  of  the  temple,  the  muhunt  being  entrusted  with  the 
collection  and  application  of  the  rents.  The  grant  is  stated  to  have 
been  subsequently  confirmed  by  Sindheea,  and  the  land,  oa 
which  the  garden^  stands,  was  purchased  from  the  zemindars  of 
Jysinghporebythe  muhunt,  Bn A  the  house  erected.  In  1820  a.  q. 
the  village  was  resumed  by  the  Collector,  but  was  recovered 
through  the  exertions  of  the  plaintiffs'  gooroo,  Deyal  Dass,  the 
lastj9oq;aree;  and  on  the  27th  February  1833,  Khundey  Rae, 
the  nephew  and  heir  of  the  original  impropriator,  Madhorao 
Gungadhur,  executed  a  bhentnameh,  or  deed  of  gift  of  the 
village,  in  favor  of  Deyal  Dass.  In  1838,  the  village  was  again 
resumed  by  the  Collector,  under  the  provisions  of  Regulation 
II  of  1819,  whereupon  Deyal  Dass  appealed  to  the  Special 
Commissioner,  and  obtained  a  decree  for  its  final  release.  In 
these  proceedings  the  plaintiffs  state,  that  the  defendant  Tee- 
tree  choubee,  the  karindah  of  the  mafeedar,  was  employed  by 
Deyal  Dass,  as  his  mookhtear  in  the  Special  Commissioner's 
Court;  but  that  person  fraudulently  got  his  name  inserted  in 
the  petition  of  appeal  as  joint  appellant,  and  also  in  the  final 
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decree ;  and  eventually  contrived  to  dispossess  Deyal  Bass, 
who^  after  someunsnccessful  efforts  to  obtain  redress,  by  means 
of  the  Civil  and  Criminal  Courts^  died  in  1850;  and  the  plain- 
tiffs claim  to  succeed  to  the  management  of  the  temple^  and 
its  endowments^  as  the  chelahs  and  heirs  of  Deyal  Dass. 

The  defendant^  in  reply^  denies  that  the  plaintiffs  are  the  che- 
ldh$  of  Deyal  Dass^  who,  he  alleges^  had  only  one  chelah, 
by  name  Bala  Dass^  who  died  in  1896  Sumbut.  He  contra- 
dicts the  averment  in  the  plaint,  regarding  the  establish- 
ment of  the  temple  by  Girwur  Dass,  and  the  purchase  of  the 
garden  land  by  Madho  Dass,  both  which  acts  the  defendant 
ascribes  to  Gungoba  Tanteya,  the  father  of  Gungadhur  Madho- 
rao^  by  whom  defendant's  grandfather,  Beerbtil  chowbe,  was 
appointed  poojaree,  and  was  succeeded  in  that  office  by  his  son 
Munga,  and  the  latter,  by  defendant  himself.  Deyal  Dass  was 
simply  the  poojaree  or  officiating  priest  of  the  temple,  appointed 
by  Munga.  Defendant  and  his  ancestors  have  always  been  the 
maliki  or  comptrollers  of  the  endowment.  The  bheninameh 
mentioned  by  the  plaintiffs,  as  having  been  executed  in  favour 
of  Deyal  Dass,  by  Khundeyrao,  is  a  forgery.  The  release  of  the 
village,  through  the  Special  Commissioner,  was  effected  by  Deyal 
Dass  and  defendant  conjointly,  as  pooja7'ee  and  malik;  and 
the  plaintiffs^  statement,  as  to  defendant  having  acted  as  Deyal 
Dass's  mookhtear,  on  that  occasion,  is  untrue.  Finally,  the  defend- 
ant alleges,  that  this  suit  was  instigated  by  the  zemindars  of 
Jysinghpoor,  in  collusion  with  one  Bungacharee,  to  whom  the 
plaintiffs  had  agreed  to  make  over  the  village,  in  the  event  of 
their  obtaining  a  decree,  in  consideration  of  the  sum  of 
Ba  8000,  which  had  been  advanced  to  them  by  that  person. 

The  Principal  Sudder  Ameen  gave  a  decree  in  favour  of  the 
plaintiffs.  He  was  of  opinion  that  they  had  proved  the  regular 
succession  of  their  gooroo  Deyal  Dass,  from  Madho  Dass,  whose 
possession  of  the  office  of  poojaree  was  admitted  by  defendaQt 
himself,  and  was  also  manifest  from  the  records  of  the  Collec- 
tor's office.  The  fact  of  the  plaintiffs  being  the  chelahs  of  Deyal 
Dass,  the  Principal  Sudder  Ameen  likewise  considered  to  be 
proved.  The  defendant  was  shown  to  be  merely  the  hereditary 
karindah  of  the  endowment,  without  any  controlling  authority. 
In  short,  .the  Principal  Sudder  Ameen,  considering  that  the 
plaintiffs  had  fully  established  the  two  principal  grounds  of  their 
suit,  viz.  the  right  of  superintendence  in  the  person  of  Deyal  Dass, 
and  their  succession  to  that  person,  as  his  chelahs,  adjudged 
to  them  the  exclusive  management  of  the  property  sued  for,  and 
ejected  the  defendant  frotm  what  he  held  to  be  an  usurped  posses- 
sion. From  this  decision  the  defendant  appealed,  renewing  the 
.  arguments  contained  in  his  reply  in  the  Court,  of  first  instance. 
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The  first  point  to  wUcli  the  Court  deem  it  necessary  to  direct 
their  attention  is  the  allegation  of  champerty,  made  by  l^e  ap- 
pellant. The  Court  are  of  opinion  that  this  charge  is  not 
made  good.  It  appears  that  the  consideration^  for  which  the 
respondents  have  entered  into  a  written  engagement  to  make 
oyer  the  estate  in  mortgage  to  Bungacharee^  in  the  event  of 
their  obtaining  a  decree^  embraces^  not  simply^  the  sum  actually 
advanced  by  him  to  them^  to  pay  the  costs  of  this  suit^  (which 
forms  only  a  very  small  item  of  the  amount)  but  also  otiiersums 
borrowed  for  totally  distinct  purposes;  and  that  a  separate  bond 
for  the  whole  amount  of  the  money  thus  advanced^  aggregating 
Bb.  8000^  has  been  executed  by  the  respondents^  to  the  same 
party,  which,  it  is  not  denied,  represents  a  real  transaction,  and 
the  Court  are  disposed  to  regard  the  agreement  in  question,  not 
as  constituting  the  offence  of  champerty  (which  has  been  defined 
to  be  an  agreement  conditional  and  dependent  for  its  fulfil^ 
ment,  upon  the  issue  of  a  suit,)  but,  rather,  as  a  security  for  the 
due  payment  of  the  amount  of  the  bond.  Having  disposed  of 
this  preliminary  objection,  (which,  if  found  to  exist,  would 
have  necessitated  the  dismissal  of  the  suit,  without  reference 
to  its  merits,)  the  Court  proceed  to  record  their  opinion,  in  se- 
gard  to  the  conflicting  statements  of  the  parties,  in  matters  of 
fact.  They  see  no  reason  to  dissent  from  the  opinion  of  die 
Principal  Sudder  Ameen,  founded  on  the  returns  made  by  die 
pergunnah  officers,  at  the  demise  of  Deyal  Dass,  and  on  the  oral 
evidence  that  the  respondents  have  established  the  fact  of 
their  beiug  the  chelahs  and  representatives  of  Deyal  Dass. 

They  find  that  the  Principal  Sudd^  Ameen  has  arrived  at 
the  conclusions  found  by  him,  on  the  other  facts  of  the  case, 
chiefly  from  the  circumstances,  as  set  forth  in  the  documentary 
evidence  of  the  appearance  of  the  names  of  the  predecessors  of 
Deyal  Dass,  and  of  Deyal  Dass  himself,  at  different  times,  asjw^- 
jarees,  or  officiating  priests  of  the  temple,  in  the  earliest  racoonds, 
from  the  time  of  the  cession,  up  to  1850  a.  d.  ^e  seven! 
attachments  of  the  maffee  village  made  vdthin  this  period  hf 
the  Collector,  and  the  subsequent  releases  by  the  Board  of  Com- 
missioners and  the  Special  Commissicmer,  and  the  ordinary 
transactions  of  the  endowment,  had  brought  the  interests  con- 
nected with  the  endowment,  (m  sevearal  occasions,  into  the 
Courts;  and,  from  the  circumstance  of  the  names  of  Teetxee 
ehowbee,  and  his  fatheir  and  grandfather,  Munga  and  Beerbol, 
having,  also,  appeared  in  these  papers,  either  singly,  or  conjoint* 
ly,  with  those  dthe  poqjareeSyWOiAer  the  designation  of  karkuUiki 
of  the  endowment,  as  weU  as  from  the  scattered  tok^u^ 
derived  from  the  same  source,  of  the  position  of  the  latter,  as 
karmdahs,  the  Principal  Sudder  Ameen  deduced  the  infisreiios^ 
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that  the  pocjarees  were  the  founders  and  impropriators  of  the 
endowment^  and  that  the  appellant  and  his  predecessors  acted 
throughout  in  a  subordinate  capacity  as  their  agents.  Hence 
it  was  concluded^  that  the  respondents  were  entitled  to  a  decree. 
But  there  are  difficulties  in  the  way  of  this  conclusion^  in  the 
evidence  adduced  by  the  appellant^  which  showed  that  in  the 
perwannah  issued  by  Colonel  Blair  in  1804  a.  d.  recognizing  the 
maaffee  tenure;  and  in  the  decree^  passed  by  the  Special  Com- 
missioner in  1842^  the  appellant  -and  his  immediate  predecessors 
were  recognieed  as  ^  the  maaffeedars,  either  singly  or  con- 
jointly with  the  poajttr'ees,  and  the  independent  position 
which  they  appear  to  haye  held  in  the  management  of  the 
general  affairs  of  the  establishment,  is  not  reconcilable  with 
tiie  finding  of  the  Principal  Sudder  Ameen^  that  the  balance 
of  proof,  is  in  favour  of  the  respondents.  After  a  careful 
perusal  and  consideration  of  the  evidence  on  both  sides,  and 
after  giving  due  attention  to  the  pleadings  of  the  parties,  the 
Court  find'  themselves  unable  to  concur  in  the  opinion  of  the 
Principal  Sudder  An^n.  Much  light  has  been  thrown  on  the 
real  circumstances  of  the  case  by  the  copious  documentary 
evidence,  obtained  from  the  several  proceedings,  connected  with 
the  property  at  former  periods,  which  the  parties  have  filed, 
and  some  of  these  documents  in  particular  appear  to  the 
Court  to  fix  the  real  position  and  office  of  each  party,  with 
reference  to  the  matter  in  dispute,  in  a  clear  and  satisfactory 
manner.   The  documents  here  referred  to,  are  as  follows. 

Proceeding  of  the  Deputy  Collector,  dated  9th  October  1838, 
resuming  the  village,  on  the  ground  that  the  incumbents  had 
misapplied  the  assets. 

Decree  of  the  Special  Commissioner  dated  5th  January  1842, 
directing  the  release  of  the  village,  in  favour  of  Deyal  Dass  and 
Teetree  chowb^  appellants;  on  the  ground,  that  the  grant  was 
a  valid  one:  and  that  the  previous  order  of  the  Board  of  Com- 
missioners for  the  release  of  the  village,  under  date  the  23rd 
April  1824,  was  final,  and  that  the  Deputy  Collector  was  not* 
justified  in  resuming  the  tenure  in  the  face  of  that  order;  and 
that  the  reason  assigned  by  him  for  so  doing  viz.  the  misaj^li- 
cation  of  the  proceeds,  was  insufficient. 

But  a  still  stronger  inference,  at  variance  with  that  of  the 
lower  Court,  is  furnished  by  the  contents  of  a  petition,  presented 
by  Ram  Dass,  a  chelah  of  Deyal  Dass,  on  behalf  of  the  latter,  ^ 
the  Collector,  under  date  26th  April  1838,  in  which  the  petitioner 
gives  the  history  of  the  property  as  follows.  It  is  therein  stated, 
that  the  founder  of  the  temple  was  Ghingoba  Tanteya;  that 
Madhorao  Sindhia  had  granted  the  village  to  Gungadhur 
Madhorao  for  the  support  of  the  teinple;  that  the  petitioner. 
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JDeyal  Dass^  from  ihat  4iine  to  the  present^  kad  held  the  office  of 
poojaree ;  that  at  the  4iame  -period^  Beerbul^  grandfather  of  Teetree 
chowb^  was  karindah,   and   had  been  succeeded  in  that  office 
by  his  son  Munga^  the  father  of  Teetree;  that  in  1824  a.  d.^  the 
heir  of  Gungadhiir  Madhcrao,  by  name  Khundey  Bae^  obtained 
possession   of  the  village  by  order  of  the  Government;  and  had 
given  it  in  farm,  from   1234  to   1243   Fnslee,  to  one  Dadum 
Bhuth ;  that  during  four  years  of  this  period  Munga  chowb^ 
had  held  the  office  of  karindah ;  that,  on  the  expiration  of  the  farm 
in  1243  Fuslee,  the  theekadar  had  surrendered  the  lease  toTeeiree 
karindah,  and  got  back  his  own   kubooleeut  (rom   thatperscm; 
and  that  the  latter  individual,  from  1244  up  to  the  date  of  this 
urzee,  had  been  in  possession  of  the  village,  made  the  collec- 
tions, and  applied  them  to  the  support  of  the  temple.    At  this 
period  it  is  to  be  observed  that  there  was  no  dispute  between 
Deyal  Dass  and  Teetree  chowb^,  so  as  to  throw  any  doubt  on 
the  genuineness  of  this  petition ;   and    it  may,  therefore,  be 
safely  relied  on,  as  containing  a  fair  statement  of  the  real  facts 
of  the  case;  and  it  affords  a  simple  clue  to  the  present  interest- 
ed and  conflicting  testimony  in  the  case;   and  the  Court,  on  a 
full  consideration  of  this  and  the  rest  of  the  evidence  general- 
ly, do  not  think  that  sufficient  proof  has  been   adduced,  that 
the  temple    was  built,   and  the  garden  planted,  by  the  pre- 
decessors of  Deyal  Dass;  or  that  the  right  of  possession  in  the 
maafee  village  was  transferred   to  Deyal  Dass  by  Khundey 
Rae  in  the  manner  stated  by  the  respondents  in  their  plaint 
They  have  failed  to  produce  the  bhentnameh,  or  deed  of  gift, 
alleged  by  them  to  have  been  executed  in  favour  of   Deyal 
Dass  by  Khundey  Rae,  and  their  non-producti<m  of  so  impw- 
tant  a  document  gives  colour  to  the  declaration  of  the  appel- 
lant that  the  statement   is   wholly  without  foundation.      The 
Court  see  reason  to  believe  that  the  temple  and   garden  were, 
as   asserted  by  appellant,  established    by  Gungaba  Tanteya, 
and  that  the  village  was  impropriated  for  the  support  of  the 
temple  by  his  son  and  successor,  Gungadhur  Madhorao,  and 
that  the  whole  of  the  property  thus  created  was    incorporated 
as  one    endowment,   and  superintended  by   agents    appoint- 
ed by  the  maaffeedar;  that  Deyal  Dass,  as  poojaree,   and  the 
appellant,  as  karindah,  were  agents  of  this  description,  who,  in 
the  absence  of  their  principal,  conjointly  managed  the  affairs  of 
the  endowment  until  the  death  of  Gungadhur  Madhorao;  when 
they  began  to  quarrel  amongst  themselves,  each  party  endeavour- 
ing to  obtain  exclusive  possession,  in  which  struggle  the  appellant 
proved  victorious,  and  succeeded  in  displacing  Deyal  Dass,  and 
obtaining  the  sole  control  of  the  temple  and  its  appurtenanccB. 
But  it  is  not  necessary  for  the  Court  in  this  plaocjto  express  any 
4 
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opinion  as  to  the  sufficiency  or  otherwise  of  the  appellant's 
ti^  to  the  possession^  or  management,  of  the  property.  They 
find  him  in  acknowledged,  undivided  possession,  since  the 
ouster  of  Deyal  Dass  in  1845  a.  d.,  and,  in  order  to  dispossess  him, 
it  is  necessary  that  the  plaintiffs  should  shew  a  betier  title,  as 
derived  from  their  gooroo  Deyal  Dass.  But,  for  the  reasons  above 
given,  the  Court  are  unanimous  in  thinking  that  Deyal  Dass 
never  occupied  the  position  ascribed  to  him  by  the  plaintiffs, 
viz.  that  of  malik,  or  comptroller  of  the  temple  and  its  endow- 
ments ;  but  that  he  was  a  mere  servant  on  the  establishment, 
appointed,  and  liable  to  be  removed,  at  the  will  of  the  impropri- 
ator. 

The  Court  accordingly  reverse   the   decision  of  the  Principal 
Sudder  Ameen,  and  dismiss  the  suit  with  costs. 
-®— 

ne  %2nd  July  1852. 
Present :  H.  B.  Harinc^ton,  Judge. 

r  Special  appeal  from  thedecisionof  W.  P. 
Case  No.  246  or  1852.  «<      Masson,  Esq,,  Judge  of  Goruckpore, 
L     dated  28rd  February  1852. 

Radhbbkishbn  and  OTHERS,  (Defendants),  Appellants, 

versus 

MunsoorKhan  and  others,  (Plaintiffs),  Respondents. 

The  particulars  of  this  case  are  given  in  the  volume  of  printed 
decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  '^  whether  the  decision 
of  the  Judge  is  not  at  variance  with  judicial  practice  and  the 
provisions  of  Act  No.  XII.  of  1843,  seeing  it  makes  no  mention 
whatever  of  the  grounds  of  appeal  urged  against  the  decision  of 
the  Court  of  first  instance  or  of  the  Judge's  reasons  for  rejecting 
them." 

The  Court  are  of  opinion  that  the  decision  of  the  Judge  is 
open  to  the  objections  noticed  in  the  certificate  of  special  appeal. 
Amongst  other  grounds  of  appeal  urged  by  the  appellants  to  the 
Judge^s  Court  against  the  decision  of  the  Principal  Sudder  Ameen, 
they  reiterated  the  objections  taken  by  them  in  that  officer's 
Court  to  the  mode  in  which  the  plaintiffs  had  framed  and  esti- 
mated their  claim,  which  they  declared  was  not  warranted  by 
law,  as  well  as  their  reasons  for  considering  the  claim  of  the 
plaintiffs  to  be  barred  under  the  general  rule  of  limitations,  but 
of  these  material  and  important  objections  no  notice  was  taken 
by  the  Judge,  who,  instestd  of  recording  his  own  reasons  for  over- 
ruling them,  contented  himself  with  embodying  in  his  decision 
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the  Principal  Sudder  Ameen's  statement  of  the  ease,  and  the 
grounds  of  that  ofiScer's  decision  in  fayour  of  the  plaintiSs, 
merely  adding,  that  with  that  decision  he  saw  no  cause  to  in- 
terfere. Various  decisions,  howeyer,  of  this  and  the  Calcutta 
Court  of  Sudder  Dewanny  Adawlut  have  ruled,  that  this  is  not 
sufiScient,  or  a  fulfilment  of  the  requisitions  of  ActXIL  of  1843, 
which  apply  equally  to  appealed  as  to  original  suits,  and  that 
in  cases  of  appeal  it  is  the  duty  of  the  Appellate  Courts  to  show 
by  the  decisions,  recorded  by  lliem  under  the  terms  of  the  Act, 
not  only  that  they  haye  carefully  considered  the  objections  to 
the  decision  of  the  lower  Court  urged  in  appeal,  but  their  reasons 
for  rejecting  them ;  in  these  respects  the  decision  of  the  Judgej 
now  before  the  Court  in  appeal,  is  manifestly  defective,  and  the 
Court  are  compelled  therefore  to  annul  it,  and  to  remind  tiie 
case  to  the  Judge^s  file  for  reyision,  and  in  order  that  he  may  now 
conform  to  the  rule  of  practice  aboye  pointed  out. 


The  24dh  July  1852. 
Present:  S.  S.  Beown,  Judge. 

r  Special  appeal  from  the  decision  of  F.  P. 
Casb  No.  249  of  1852. -{      Butter,  Esq.,  Judge  of  Fwrruekabmd, 
I     dated  3lst  January  1852. 

RVAH  JuoauT  Singh,  (Plaintiff),  Appellant, 

versus 

GoMAN  Singh  and  others,  f Defendants),  Respondents. 

This  suit  was  brought  to  recoyer  possession  of  two  daghs  and 
a  well,  planted  and  built  by  the  ancestors  of  plaintiff.  Tlie 
claim  was  based  on  the  alleged  custom  of  the  country  which 
recognizes  the  right  of  the  planter  of  an  orchard,  and  of  his 
descendants,  and  on  long  exclusiye  possession.  The  result  of  a 
former  suit  between  the  parties  for  the  produce  of  the  orchard, 
in  which  a  decree  had  been  obtained  by  the  ancestor  of  plaintiff, 
was  adduced  in  support  of  the  claim,  together  with  an  itarama- 
mah  said  to  haye  been  executed  by  the  ancestors  of  some  of  the 
defendants,  in  which  they  acknowledged  the  right,  and  with- 
drew from  all  claim  to  the  subject  in  dispute  for  the  future. 

The  defendants,  on  the  other  hand,  denied  the  exclusive  pos- 
session, and  alleged  that  the  orchards  in  question  belonged  to 
the  proprietors  in  common. 

The  Moonsiff,  considering  the  ayerments  in  the  plaint  to  have 
been  proved  by  the  evidence,  decreed  the  suit. 

In  appeal,  the  Judge  reversed  the  decision.  He  observed 
that  as  the  sole   proprietary  right  in   the   mouzah   had  passed 
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away  from  the  bauds  of  the  plaintiff^s  ancestor,  all  exclusive 
claim  to,  and  right  in,  the  orchard  went  with  it,  and  that 
defendants'  witnesses  also  proved  defendants'  possession  since 
the  plaintiff  was  ousted  from  the  zemindaree  in  1821. 

A  special  appeal  was  admitted  to  try  ^^  whether  the  decision 
was  not  imperfect  and  at  variance  with  judicial  practice  in 
having  omitted  all  notice  of,  and  judgment  upon,  the  pleas  of 
the  plaintiff  in  the  case/' 

The  defect  noticed  in  the  certificate  is  apparent  on  the  face 
of  the  judgment.  The  plaintiff  asserted  a  right,  which,  it  is 
contended,  had  no  necessary  connection  with,  and  was  not 
dependent  upon,  the  zemindaree  tenure,  and  the  changes  in  the 
proprietary  title.  The  foundation  of  this  right,  derived,  as  is 
alleged,  from  prescriptive  usage,  and  evidenced  by  oral  and 
documentary  proofs,  and  ancient  possession,  and  the  force  and 
value  of  the  evidence,  which  have  been  considered  in  the  Court 
of  first  instance  in  the  judgment  passed  by  it,  must  be  duly 
weighed  and  determined  by  the  Appellate  Court,  together  with 
the  opposite  evidence.  In  the  decision  as  it  stands,  the  plea  on 
the  side  of  the  defendant  has  alone  been  tried  by  the  Judge. 
The  decision  is  therefore  annulled,  and  the  case  is  remanded  to 
the  Judge,  who  will  replace  it  on  his  file,  and  proceed  to  dispose 
of  it  by  a  fresh  judgment  in  advertence  to  the  foregoing 
remarks. 

The  24dh  My  1852. 
Present:  S.  S.  Beown,  Judge. 

{Special  appeal  firom  the  decision  of  G. 
Blunt,  Esq.,  Judge  of  AUygurh,  dated 
IQih  March  1852. 

MoHUMED  Awuz  Khan,  f  Plaintiff),  Appellant, 
versus 
Bhowanee  Dass,  (Defendant J,  Respondent. 
The  decision  will  be   found  in  the  printed  volume  of  the 
month.  * 

A  special  appeal  was  admitted  with  reference  to  the  decision  of 
this  Court  No.  49, 23rd  February  1852,  to  try  '^  whether  the  Judge 
had  not  failed  to  fulfil  the  requirements  of  the  law  in  Section  1 
Act  XII.  of  1843,  in  having  omitted  to  record  thereieisons  of  his 
decision,  which  affirmed  the  judgment  of  the  Court  below." 

The  rule  of  law  which  should  guide  the  Appellate  Courts  in 
^recording  their  decisions  has  been  laid  down  in  the  precedent 
referred  to,  and  the  decision  of  ihe  Judge  is  therefore  open  to 
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the  objection  stated  in  the  certificate.  The  snit  was  brought 
for  the  ayoidance  of  an  alleged  collusive  decree  obtained  bj  the 
respondent  against  Ram  Pershad  and  others^  judgment  debtors 
of  the  appellant^  by  means  of  which  decree  the  respondent  had 
secured  a  share  in  the  distribution  of  the  assets^  which  would 
otherwise  have  been  paid  to  appellant.  The  respondent  met  the 
claim  on  two  distinct  grounds^  viz.  1st,  that  the  suit  would 
not  lie,  and  2nd,  that  the  decree  obtained  by  him  was  not  col- 
lusive. The  Principal  Sudder  Ameen  disposed  of  the  case  by 
dismissal  of  the  suit  on  both  grounds.  On  appeal,  the  incon- 
sistency of  the  judgment  was  pointed  out,  and  the  case  was  re- 
manded in  order  that  the  Principal  Sudder  Ameen  might  passa 
fresh  judgment,  stating  precisely  for  what  reason  he  had  dismiss- 
ed it.  The  Principal  Sudder  Ameen,  apparently  misapprehend- 
ing the  purport  of  the  order  of  remand,  proceeded  thereupon 
to  pass  another  decision,  in  which  he  repeated  the  same  error, 
only  placing  the  reasons  of  his  judgment  under  both  of  the  is- 
sues in  fuller  detail.  On  the  appeal  being  renewed  by  the  plain- 
tiflf,  the  Judge,  without  further  advertence  to  the  above  noticed 
defect,  overruled  the  opinion  of  the  lower  Court  on  the  first  is- 
sue of  law,  and  disposed  of  the  second  issue  by  observing  that 
there  was  not  ^*  any  proof  that  the  decree  had  been  fraudulently 
obtained.*' 

The  mere  declaration  of  the  finding  of  the  Court  on  the  issue 
of  fact  between  the  parties  cannot  be  received  as  a  sufficient  ad- 
judication of  the  i>oint  in  dispute.  The  appellant  having  brought 
forward  numerous  reasons  in  which  he  urged  the  irregularity 
of  the  decision,  and  contested  the  conclusions  arrived  at  by  the 
Principal  Sudder  Ameen  on  the  merits,  the  grounds  of  the  judg- 
ment on  them  should  have  been  duly  recorded  by  the  Appellate 
Court.  The  decision  is  therefore  overruled,  and  the  case  is  re- 
manded, in  order  that  a  fresh  judgment  may  be  passed  accord- 
ing to  law. 

^^ 

The  %7th  June  1852. 
Present:  A.  W.  Bbobib,  Judge* 


C  Regular  appeal  from  the  decision  of  VUa- 
Case  No.  177  or  1851.  <       yutAli  Khan,  Principal  Sudder  Ameen 
L     of  Allahabad,  dated  27th  June  1851 . 

MoHsuN  Au  AND  OTHERS,  (Defendants),  Appellants, 

versus 
Neeamut  Ali  and  others,  (PlaintiffsJ,  Respondents. 

This  is  a  suit  to  recover  possession  of  beegahs  130-19  of  cul- 
tivated land,  beegahs  57-5  of  culturable,  and  beegahs 685-5   o( 
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nncultnrable  land,  the  total  value  being  stated  at  Rs.  10,159; 
situate  in  mouzah  Chupree,  and  to  amend  the  survey  paper? 
and  decision  of  the  Settlement  Officer  under  date  25th  April 
1838,  also  to  recover  Ks.  808-1  wasUdt,  with  interest  on  the 
aforesaid  land  from  1253  to  1256  Fuslee. 

The  statement  of  the  plaintiffs  is  to  the  following  effect.  Prom 
time  immemorial,  the  whole  of  tlie  kuchar  land  on  the  bank  of 
the  Ganges,  extending  from  the  village  of  Kooreesur  to  those  of 
Mulark  Hnrhnr  and  Moron,  has  belonged  to  the  talooqua  of 
Chupree;  several  villages,  including  that  of  Kukra,  intervene 
between  the  limits  above  specified;  but  none  of  them  have  ever 
possessed  the  smallest  portion  of  the  kuchar  land,  which,  up 
to  the  5th  Settlement,  remained  in  plaintiffs^  possession  as 
lemindars  of  Chupree.  At  that  time,  an  ameen  was  appointed' 
to  mark  out  the  respective  boundaries  of  the  villages ;  and,  un- 
known to  plaintiffs,  the  ameen,  on  the  indication  of  defendants,, 
included  within  the  boundary  line  of  the  latter's  village  of 
Knkra  the  kuchar  land  now  sued  for.  Plaintiffs  complained  ta 
the  Settlement  Officer,  who  censured  the  ameen  for  the  irregu* 
larity  of  his  proceedings,  and  ordered  the  Naib  Peshkar  to 
make  an  enquiry  into  the  circumstances;  but  that  officer  con- 
tented himself  with  referring  to  certain  decrees  obtained  by 
the  defendants,  and,  on  the  strength  of  those  documents,  made 
a  report  unfavorable  to  the  plaintiffs*  claim,  which  report  was 
approved  by  the  Settlement  Officer,  and  plaintiffs*  claim  dismiss- 
ed on  the  25th  April  1838.  The  zemindars  of  Kukra  (the 
defendants)  had,  in  1803,  instituted  a  suit  against  the  zemin- 
dars of  Chnpree  to  obtain  possession  of  the  kuchar  land,  and 
were  nonsuited  on  the  13th  April  1803,  on  the  ground  of 
their  not  having  had  possession  of  the  same  for  a  lengthened 
period,  and  plaintiffs  urge  that,  so  long  as  that  decision  re- 
mains in  force,  defendants  can  have  no  title  to  the  land. 

In  reply,  the  defendants,  'after  urging  several  objections  of  a 
technical  nature  to  the  suit,  deny  the  accuracy  of  the  plaintiffs' 
statement  as  to  their  own  uninterrupted  possessfon  of  the  dis- 
puted land.  The  settlement,  they  aver,  was  made  with  them 
(the  defendants)  as  the  parties  in  actual  possession,  which  pos- 
session they  had  obtained  by  virtue  of  decrees  passed  in  their 
favour  in  the  Courts  of  the  Sudder  Ameen,  the  Zillah 
Judge,  and  the  Court  of  Appeal,  in  the  years  1816,  1822 
and  1832  respectively.  «They  object  that  the  plaintiffs  have  er- 
roneously dated  their  cause  of  action  from  the  order  of  the 
Settlement  Officer,  and,  calculating  even  from  that  date  an  in- 
terval of  twelve  years,  all  but  five  days  has  elapsed ;  and  their 
claim  is  altogether  barred  by  the  fact  of  defendants  having 
held  possession  for  more  than  twelve  years  antecedent  to  the 
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settlement  under  their  decrees.  They  denj  that  the  demar- 
cation of  the  boundaries  was  made  in  the  absence  and  without 
the  knowledge  of  plaintiffs,  whose  karindah  and  putwarree  were 
both  in  attendance  on  the  survey  ameen.  As  the  matter  in  dis- 
pute has  therefore  been  already  decided  judicially  between  the 
zemindars  of  Chupreeand  defendants,  the  present  suit  is  barred 
by  the  provisions  of  Section  10,  Regulation  II.  of  1803.  The 
decree  of  1803,  relied  on  by  the  plaintiffs,  defendants  declaie 
to  be  a  dead  letter,  and  to  have  been  superseded  by  the  suhse^ 
quent  decrees  in  favoUr  of  defendants. 

The  Principal  Sudder  Ameen  passed  judgment  in  favour  of 
the  plaintiffs.     His  decision  is  in  substance  as  follows :  he  o?er- 
ruled  all  the  technical  objections  of  the  defendants,  either  as 
having  been  cured  by  the  additional  pleadings,   or  as  being 
in  themselves  unimportant,   and  he  was  of  opinion  that  the 
plaintiffs  had  correctly  dated  their  cause  of  action  from  the 
order  of  the  Settlement  Officer  disallowing  their  claim.    In  re- 
gard to  the  merits  of  the  case,  the  Principal  Sudder  Ameen  ob- 
served that,  from  the  decree  of  13th  April  1803  produced  by 
plaintiffs  it  appeared  that  the  zemindars  of  Kukra  had  sued 
to  obtain  possession  of  this  same   kuchar  land,   and  that  an 
ameen  had  been  appointed  to  make  a  local  inquiry,  who,  in 
conjunction  with  the  canoongoe,  reported  that  Emam  Buksh, 
zemindar  of  Chupree,  had  been  in  possession  of  the  land  for 
fifteen  years;  and,  in  conformity  with  that  report,  the  posses- 
sion of  Emam  Buksh  was  upheld  by  the  Court,  and  the  plain- 
tiffs were  nonsuited;  and  from  that  date  no  contrary  decision, 
or  order,  had  been  passed  in  any  case  to  which  Emam  Buksh  or 
his  representatives  were  parties.     The  award  of  1155  Hijree 
in  the  time  of  Rajah  Pirthee  Singh,  and  the  copies  of  the  re- 
ports of  the  tuhseeldar  and  canoongoe,  under  date  8th  Decem- 
ber  1802,  produced  by  defendants  in  support  of  their  title, 
were  of  no  weight  in  opposition  to  the  decree  of  1803 ;  had 
these  documents  been  of  any  validity,  assuredly  the  defendants 
would  have  adduced  them  pending  the  adjudication  of  the  case 
in  1803.    The  decrees  obtained  in  1816,  1822  and  1832,  by  the 
defendants,  the  Principal  Sudder  Ameen  considered  to  be  of  no 
force,  as  againsi  the  plaintiffa;  the  suits  in  question  related  to  a 
dispute  regarding  a  mortgage  of  a  share  of  mouzah  Kukra 
amongst  the  zemindars  of  that  village,  and  Sheikh  Moobamk* 
oollah  was  made  a  defendant  therein,  #as  morigagee  ofmomxak 
Kukra,  not  as  the  then  zemindar  of  mouzah  Chupree;  so  that 
this  decision  cannot  affect  the  zemindars  of  the  latter  village. 
The  deed  of  mortgage,  produced  in  the  above  suit,  contains  no 
mention  of  kuchar  land  in  the  body  of  the  deed,  and  the  words 
Purrai    Gunj    at    the    foot  are  written  in  a   smaller  hand 

Digitized  by  VjiJV^V  IV: 


887 

thaH  the  body  of  the  deed.  The  defendants'  own  witnesB, 
Moobarak-oollah^  declares  that  there  is  no  kudiar  land  in 
mouzah  Kukra;  and  from  a  proceeding  of  the  Civil  Court, 
under  date  5J4th  June  1825,  it  appears,  that  the  word  "  Kukra" 
had  been  interpolated,  in  the  nuqiheh  filed  by  the  ameen,  in 
juxia  posiiion  with  the  word  "  kuchar"  on  which  account  a 
mohurrir  of  the  Court,  a  relative  of  Gouhur  Ali,  zemindar  of 
Kukra,  had  been  dismissed  from  his  situation.  In  regard  to  the 
amul  duituk,  under  date  29th  August  1833,  in  the  case  of  Fuzul 
Ali  plaintiff  versus  Sheikh  Moobaruk-oollah  defendant,  as  it  ap- 
peared that  Moobaruk-ooUah  had  been  ousted  from  the  possession 
of  mouzah  Chupree  in  1826,  that  document  could  be  of  no 
force,  as  against  the  plaintiffs.  On  the  other  hand,  it  was  shown 
by  a  proceeding  of  the  Judge,  under  date  17th  February  1827, 
that  in  a  suit  instituted  by  Gouhur  Ali  against  Moobaruk-ool- 
lah for  the  redemption  of  a  mortgage  of  a  share  of  mouzah 
Kukra,  Emam  Buksh,  zemindar  of  Chupree,  appeared  as  an 
objector  in  regard  to  this  kuchar  laud,  of  which  he  alleged 
himself  to  be  in  possession;  and  his  objection  was  allowed,  and 
Gouhur  Ali  referred  to  a  regular  suit  for  the  recovery  of  pos- 
session ;  which  order  remains  in  full  force.  The  dukhulnamahs, 
proclamations,  &c.,  in  the  cases  of  Surfraz  Ali  and  others, 
adduced  by  defendants  to  prove  that  they  had  actually  obtain- 
ed possession  of  the  land,  were  entitled  to  no  weight  in  the  face 
of  the  admitted  possession  of  Emam  Buksh.  The  testimony  of 
the  canoongoe,  putwarree,  and  others  also  proved,  that  up  to 
the  time  of  the  Settlement  the  land  had  been  in  the  possession 
of  the  zemindar  of  Chupree,  not  of  those  of  Kukra;  the  orders 
of  the  Settlement  Officer  in  the  matter  of  the  demarcation  were 
opposed  to  the  rules  laid  down  by  the  superior  authorities,  as 
no  full  enquiry  was  made  in  presence  of  both  parties,  as  should 
have  been  done.  The  evidence  of  defendants'  witnesses  to  the 
fact  of  their  possession  was  unsatisfactory,  many  of  them  being 
their  own  assamees.  On  these  grounds,  the  Principal  Sudder 
Ameen  considering  that  the  plaintiffs  had  made  good  their 
title  to  the  land,  he  decreed  possession  of  the  same  in  their 
favour;  but  dismissed  their  claim  to  wasUdt,  on  the  ground  that 
they  had  adduced  no  evidence  in  support  thereof. 

Prom  this  decision  the  defendants  appeal.  They  repeat  their 
objection  to  the  regularity  of  the  suit  founded  on  the  alleged 
defeat  of  parties ;  they  plead  that  the  plaintiffs'  dispossession 
should  be  calculated  from  the  date  on  which  the  disputed  land 
was  included  in  defendants'  village  by  the  surveying  ameen, 
and  not  from  the  date  of  the  Settlement  Officer's  order ;  that 
the  decrees  obtained  by  the  defendants  against  Moobaruk-oollah, 
the  former  proprietor  of  mouzah  Chupree,  are  of  force  against 
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the  plaintiffs;  also  that  plaintiffs  shonld  either  have  sued  with- 
in twelve  years,  from  the  date  of  their  recovering  possession  of 
their  village  from  Moobarak-oollah  under  the  decree  of  the 
mofiisM  special  commission,  or  from  the  date  on  which  tiie 
petition  of  their  ancestor,  Mohumed  Ameen,  as  ooznrdar,  in 
the  cas^  of  Surfraz  Ali  and  others  plaintiffs  versus  Moobarak- 
oollah  and  others  defendants,  was  dismissei^  viz.^  the  20th 
November  1824,  when  possession  of  the  land  was  given  to 
defendants.  This  order,  they  urge,  could  not  be  snperseded 
(as  held  by  the  Principal  Sudder  Ameen)  by  the  subseqn^it 
miscellaneous  order  of  1827.  The  fact  of  the  river  Ganges 
being  specified  as  one  of  the  boundaries  of  mouzah  Kukra  shows 
that  there  must  have  been  kuchar  land  within  its  area ;  and  it 
is  the  invariable  usage,  that  the  zemindars  of  every  village  con- 
tiguous to  a  river  shall  be  regarded  as  the  proprietors  of  the 
kuchar  land  lying  on  the  banks. 

On  a  full  consideration  of  the  evidence  adduced  in  this  case, 
I  see  no  reason  to  interfere  with  the  decision  of  the  Princi- 
pal Sudder  Ameen.  The  matter  in  dispute  between  the  parties 
was  fairly  brought  to  issue  in  the  year  1803,  when  the  xemin- 
dars  of  Kukra  9ued  the  zemindars  of  Chuprce  to  recover  pos- 
session of  this  kuchar  land  ;  on  that  occasion  the  zemindars  of 
Kukra  were  nonsuited,  on  the  ground  of  their  not  having  held 
possession  of  the  land  for  fifteen  years  previous  to  the  institu- 
tion of  their  suit ;  and  that  decision,  not  having  been  appealed 
from,  must  be  regarded  as  setting  the  matter  at  rest.  The  sub- 
sequent litigation,  in  the  years  1816,  1822  and  1832,  had 
reference  only  to  the  redemption  of  certain  mortgages  in 
mouzah  Kukra  held  by  Moobaruk-oollah,  the  proprietor  for  the 
time  being  of  mouzah  Chupree,  but  who  was  intermediately 
ousted  from  possession  of  the  latter  village  in  1826  by  a  decree 
of  the  mofussil  special  commission;  Moobaruk-oollah  was  made 
a  defendant  in  that  suit,  not  as  proprietor  of  mouzah  Chupree, 
but  as  mortgagee  of  mouzah  Kukra;  and  looking  to  this  fact,  and 
to  the  intermediate  ejectment  of  Moobaruk-oollah  from  the 
incumbency  of  mouzah  Chupree,  the  decrees  of  1816,  1822  and 
1882  cannot  be  regarded  as  of  force  against  the  respondents 
in  the  present  case,  who  are  the  rightfid  possessors  of  Chupree, 
and  whose  interests  were  not  identical  with  those  of  the  inter- 
loper, Moobaruk-oollah.  The  Court  observe,  moreover,  that 
even  supposing  the  contrary  to  be  the  case,  and  that  Moobarak- 
oollah,  as  the  pro  tempore  occupant  of  mouzah  Chupree^  had 
fairly  represented  the  proprietors  de  jure,  there  is  nothing  in 
the  proceedings  connected  with  these  latter  decrees,  which 
satisfactorily  proves  that  the  appellants  actually  got  possession 
of  the  kuchar  land  in  execution  of  their  decrees.     So  far  from 
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this  being  the  case^  it  appears  from  a  proceeding  of  the  zillah 
Judge,  under  date  17th  February  1827,  that  when  Gouhur  Ali, 
one  of  the  zemindars  of  Kukra,  sued  Moobaruk-oollah  for  the 
redemption  of  the  mortgage  of  mouzah  Kukra,  Emam  Buksh, 
one  of  the  zemindars  of  mouzah  Chupree,  appeared  as  an 
objector,  asserting  that  he  was  in  possession  of  the  kuchar 
land,  and  his  objection  was  allowed  by  the  Judge,  who 
referred  Goubur  Ali  to  a  regular  suit  for  the  recovery  of 
possession  of  the  land.  From  this  it  is  manifest,  that  np  to 
1827  the  Kukra  people  had  not  obtained  possession  of  the 
land,  as  they  pretend  to  have  done,  by  virtue  of  the  decrees 
of  1816  and  subsequent  years.  The  appellants  lay  great  stress 
on  certain  words  which  are  found  in  the  mortgage  deed,  filed 
in  the  suit  instituted  by  them  against  Moobaruk-ooUah,  as 
indicative  of  the  fact  of  kuchar  land  being  included  in  the  area 
of  their  village ;  but,  for  the  reasons  stated  by  tte  Principal 
Sudder  Ameen,  there  is  very  strong  reason  for  believing,  that 
these  words  were  fraudulently  interpolated  in  the  mortgage 
deed,  with  the  view  of  supporting  defendants^  claim  to  the 
kuchar  land;  and  neither  in  this  paper,  nor  in  any  other,  filed 
in  evidence,  is  there  any  specification  of  the  quantity  of  kuchar 
land.  I  find  merely  the  general  term  ^'oopurwar  o  kuchar^^ 
(upper  and  lower  J  land  occurring  in  the  judicial  proceedings. 
The  order  of  the  Judge,  of  the  2nd  December  1824,  to  give 
the  decreeholders  possession  of  the  kuchar  land,  as  well  as  of 
the  oopurwar,  does  not  appea^  to  have  been  actually  carried  out. 
The  proclamation  by  beat  of  drum,  and  the  decreeholder's 
dukhulnamah,  are  shown,  by  the  subsequent  proceedings  of  1827, 
to  have  been  a  mere  nominal  investiture,  the  zemindars  of 
Chupree  being  left  in  the  actual  possession  of  the  disputed  land. 
From  the  Judge's  proceeding,  under  date  the  14th  August  1824, 
it  appears,  that  the  ameen  deputed  by  him  to  inquire  into  the 
fact  of  pojssession  of  this  land,  in  the  case  of  Surfraz  Ali 
versus  Gouhur  Ali  and  others,  zemindars  of  Kukra,  reported 
that  the  kuchar  land  was  clearly  in  the  possession  of  the  Chup- 
ree people ;  and  that  the  Kukra  people  themselves  admitted  the 
fact.  Thus  much  with  respect  to  the  documentary  evidence. 
The  oral  testimony  is  equally  favourable  to  the  plaintiffs'  cause. 
The  canoongoes  of  both  pergunn&hs  (the  two  villages  being 
in  different  pergunnahs)  and  the  putwarrees  of  both  villages 
depose  that  the  land  has  always  been  in  the  possession  of  the 
Chupree  people.  Sheikh-ool-Islam,  the  mookhtear  of  Moobaruk- 
ooUah,  one  of  the  defendants'  witnesses,  professes  his  inability 
to  say  that  the  Kukra  people  ever  had  possession  of  the  land ; 
while  Moobaruk-oollah  himself  (another  of  the  defendants' 
witnesses)  expressly  declares   that  it  has  always  been  in  the 
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possession  of  the  Chupree  people;  and  that  there  is  no  kuckmr 
laud  in  mouzah  Kukra.  In  the  face  of  such  strong  evidence 
as  this,  the  statement  of  the  appellants'  remaining  witnesses^ 
that  the  land  has  always  belonged  to  Kukra^  is  unworthy  of 
the  least  credit :  these  witnesses  are  many  of  them  cultirators 
and  residents  of  mouzah  Kukra^  and  cannot  therefore  be  regard- 
ed as  disinterestecl  and  independent  witnesses  in  the  case. 

Prom  the  foregoing  abstract  of  the  pleadings  it  will  be 
observed  that  the  appellants  rest  their  case  on  the  alleged 
fact  of  their  having  held  adverse  possession  of  the  disputed  land 
for  more  than  twelve  years  antecedent  to  the  institution  of 
the  suit;  and  they  especially  plead  that  the  respondents, 
according  to  their  own  showing,  were  out  of  time,  inasmudi 
as  they  were  at  any  rate  dispossessed  from  the  date  on  which 
the  settlement  ameen  included  the  land  within  the  area  of 
mouzah  Kul^ra ;  and  not  from  the  date  of  the  Settlement  Offi- 
cer's order  dismissing  their  claim.  As  regards  the  latter  plea, 
I  am  of  opinion  that  the  respondents  are  quite  right  in  assum- 
ing their  dispossession  from  the  date  of  the  Settlement  Officer's 
order.  The  ameen's  survey  was  only  preliminary  to  the  final 
decision  of  his  immediate  superior,  and  cannot  be  regarded  as 
an  actual  ejectment  of  the  respondents;  and,  as  respects  the 
appellants'  allegation  relative  to  their  own  uninterrupted  pos- 
session prior  to  the  settlement,  it  is  shown  that  they  never 
had  such  possession,  but  that,  on  the  contrary,  the  respondents 
had,  up  to  that  period,  succeeded  in  keeping  possession  of  the 
land.  It  is  true,  that  the  respondents  are  chargeable  with  very 
great  delay  in  bringing  their  suit;  only  five  days  short  of  the 
prescribed  limit  of  twelve  years  remaining  when  it  was  insti- 
tuted ;  but  this  circumstance  is  not  in  itself  sufficient  to  dis- 
credit their  claim,  which  has  been  so  well  supported  by  the 
evidence  adduced;  and  they  suffer  sufficiently  for  their  inac- 
tivity in  having  had  their  claim  to  mesne  proceeds  dismissed. 

I  affirm  the  decision   of  the  Principal  Sudder  Ameen,  and 
dismiss  the  defendants'  appeal  with  costs.  ■ 
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The  27th  July  1852. 
Pf'eseni:  A.  W.  Begbie^  Judge. 

r  Regular    appeal  from  the   decision  of 
Cabb  No.   176  of  1851  J       ^^^^3^  ^«  Khan,  Principal  Sudder 
']      Ameen  of  Allahabad,  dated  %7th  June 
L     1851. 

Shmkh  Nbeamut  Ali  and  OTHiRs,  (PlaintiffsJ,  Appellants, 

versus 
MoHSUM  Ali,  and  others,  (Defendants),  Respondents. 
This  is  a  cross   appeal   preferred  by  the  plaintiffs  in  the  pre- 
ceding case,   against  that  part  of  the  Principal  Sudder  Ameen's 
decision  which  dismisses  their  claim  to  waMdt. 

The  defendants'  appeal  having  been  dismissed  as  above,  the  appel- 
lants in  the  present  case  withdrew  their  appeal,  which  is  dismissed 
accordingly  with  costs. 

The  27th  July  1852. 

{A.  W.  Beqbib,       1 
S.  S.  Brown,  l  Judges. 

H.  B.  Harington,  J 

{Special  appeal  from  the  decision  of  G,  F, 
Harvey,  Esq.,  Judge  of  Cawnpare,  dated 
the  6th  February  1852. 

Madarbb  Lall,  f Defendant),  Appellant, 

versus 

KiNHUR  Singh,  fFlaintiffJ,  Respondent. 

Thb  decision  will  be  found  in  the  printed  volume  of  the 
month. 

A  previous  suit  had  been  brought  by  the  plaintiff  in  this  case, 
against  the  same  defendant,  for  the  reversal  of  a  summary  deci- 
sion in  a  matter  of  rent  for  the  year  1257  Puslee,  and  for  the 
affirmation  of  the  rate  of  rent  in  the  settlement  record,  which 
was  disposed  of  in  appeal  upon  consent  of  the  parties  by  a 
decision  which  amended  the  decision  of  the  lower  Court  in 
regard  to  the  rent,  and  referred  them  to  the  Revenue  Authorities 
for  the  correction  of  certain  discrepancies  noticed  in  part  of 
the  settlement  record,  or  muntakhub,  in  conformity  thereto. 
This  decision  is  dated  the  1st  December  1851.  A  second  suit 
between  the  same  parties,  which  rested  on  the  safne  ground  as 
the  first  one,   had  been  instituted  by  the  plaintiff  prior  to  the 
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decision  of  the  1st  December  for  tbe  removal  of  an  illegal 
attachment  made  for  the  rent  of  the  following  year,  1258  Pus- 
lee,  and  came  on  for  hearing  in  appeal  on  the  6th  February, 
when  the  Judge,  finding  that  the  settlement  record  had  not  been 
corrected  by  the  appellant  through  the  means  of  the  Revenue 
Authorities,  considered  that  interference  could  not  be  had  with 
the  judgment  of  the  Court  below,  and  dismissed  the  appeaL 

A  special  appeal  was  admitted  to  try  '^  whether  the  reasons 
assigned  by  the  Judge  for  the  dismissal  of  the  appeal  were 
sufficient  and  good  in  law.'' 

The  Court  are  of  opinion  that  the  Judge  was  fully  competent, 
and  required,  to  proceed  to  the  decision  of  the  case  as  it  was 
then  before  him,  without  reference  to  any  corrections  which 
might  be  called  for  in  the  settlement  record,  in  pursuance  of  the 
adjustment  effected  between  the  parties  in  the  matter  in  dis- 
pute in  the  first  suit.  It  will  be  for  the  Judge  to  determine 
whether  the  judgment  is  to  govern  the  decision  in  this  suit 
also,  or  no,  together  with  any  other  points  that  may  arise  in 
the  case,  the  decision  of  which  cannot  be  regarded  as  in  any 
way  dependent  on  the  Acts  and  Orders  of  the  Revenue  Office. 

The  Court  accordingly  annul  the  decision,  and  remand  the  case 
for  retrial  to  the  Judge,  who  will  replace  it  on  his  file,  and  dis- 
pose of  it  in  reference  to  the  foregoing  remarks. 

The  %lih  July  1852. 
Present : 


fA.  W.  Begbib,         T 
:<  S.  S.  Brown,  >  Judges. 

[,  H.  B.  Habinoton,  J 


{Special  appeal  from  the  decision  of  D. 
Robertson,  Esq.,  Offg.  Judge  of  Bar^ 
ly,  dated  22nd  March  1852. 

MuNNA  Lall,  (Plaintiff),  Appellant, 

versus 

Rajah  Juqunnat  Sinoh,  (Defendant),  Respondent, 

Thb  decision  in  English  recorded  by  the  Officiating  Judge, 
under  the  provisions  of  Act  No.  XII.  of  1843,  is  printed  in  the 
volume  for  the  month.  On  referring  to  what  professes  to  be 
a  vernacular  translation  of  that  decision,  the  Court  find  that, 
in  the  transcript  of  it  furnished  to  the  appellant  on  stamp 
paper  as  a  copy  of  the  final  judgment  or  decree  passed  in  the 
case,  only  the  last  two  paragraphs  have  been  translated  and 
embodied  in  it,  and  that  of  the  first  five  paragraphs  containing 
an  abstract  of  the  pleadings  of  the  parties,  of  tiie  grounds  of 
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the  Principal  Sadder  Ameen's  decision^  and  of  the  reasons  of 
appeal^  no  mention  whatever  is  made. 

A  special  appeal  was  admitted  to  try^  whether  the  decision 
of  the  Judge  can  be  considered  to  fulfil  the  requirements  of 
Act  No.  XII.  of  1843^  and  whether  the  proceeding  held  by  him, 
a  copy  of  which  has  been  furnished  to  the  appellant  as  a 
transcript  of  the  final  judgment  or  d|pree  passed  in  the  case^ 
is  not  liable  to  be  set  aside  as  incomplete  by  reason  of  the 
omission  abovementioned. 

The  Court  at  large  are  of  opinion,  that  the  decree  of  the 
Officiating  Judge  is  open  to  the  objections  noticed  in  the 
certificate  of  special  appeal,  and  that  it  cannot  be  allowed  to 
stand  in  its  present  form.  They  observe,  that,  although  under 
the  terms  of  Section  1,  Act  No.  XII.  of  1843  the  zillah  and 
City  Judges  are  required  to  write  originally  in  English  only 
so  much  of  their  decrees  as  consists  of  the  points  to  be  decided, 
the  decision  thereon,  and  the  reasons  for  the  decision,  it  has 
been  ruled  in  a  recent  decision  of  this  Court  that  where  a 
Judge,  for  his  own  satisfaction,  or  to  elucidate  the  grounds  of 
his  judgment  or  its  bearings  upon  the  points  at  issue,  may 
think  proper  to  introduce  into  the  decision,  recorded  by  him 
in  English  under  the  provisions  of  the  enactment  above  cited, 
an  abstract  of  the  pleadings  of  the  parties  or  of  any  other 
papers  in  the  case,  the  whole  must  be  looked  upon  as  forming 
the  decision,  and,  having  been  translated  into  the  vernacular 
language  current  in  the  Court,  must  be  incorporated  in  the 
decree,  copies  of  which  are  required  by  law  to  be  furnished 
to  the  parties. 

The  necessity,  no  less  than  the  justness,  of  this  rule  is 
apparent,  not  only  that  the  English  and  vernacular  versions  of 
the  final  judgment  may  correspond  with  each  other,  and  the 
latter  be  complete  in  itself,  but  that  the  parties  may  have  an 
opportunity  of  considering  all  that  has  been  recorded  by  the 
Judge  in  his  English  decision,  and  which  may  have  weighed 
with  him  in  forming  his  judgment,  and  of  urging  in  their 
grounds  of  regular  or  special  appeal  whatever  objections  they 
may  have  to  make  as  regards  either  the  statement  of  the  facts 
or  the  construction  of  the  law  contained  therein.  By  the 
course  pursued  by  the  Officiating  Judge  in  the  present  instance, 
this  opportunity  has  not  been  allowed  to  the  appellant,  who, 
in  ignorance  of  what  is  contained  in  the .  first  five  paragraphs 
of  the  Judge's  decision,  has  misunderstood  the  last  two  para- 
graphs, which  alone  have  been  translated  and  communicated 
to  him,  and  their  bearings  upon  the  rest  of  the  decision  in 
English.  The  Court  are  compelled,  therefore,  to  annul  not 
only  the  Judge's  vernacular  proceeding,  but  also  the  date  of 
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his  decision  in  ihiglish^  and  to  remand  the  case  to  his  file,  with 
instructions  to  translate  the  whole  of  the  latter  into  the  vema- 
cular  language  of  his  Courts  and  to  incorporate  such  transla- 
tion into  his  decree^  which^  as  well  as  the  decision  in  English, 
must  bear  the  date  on  which  the  Judge  may  decide  the  case 
afresh  in  pursuance  of  these  instructions^  in  order  that  the 
parties  may  enjoy  the  full  time  allowed  by  law  for  preferring  a 
special  appeal  from  the  Judge's  new  decision^  which  would 
not  be  the  case  were  the  Court  to  confine  themselves  to  remand- 
ing the  papers  to  the  Judge  merely  to  complete  the  yemacular 
translation  of  the  decision  in  English  as  it  now  stands,  the 
period  for  preferring  an  appeal  from  that  decision,  calculated 
from  the  date  of  it,  having  already  expired. 

-(©- 

The  %7th  July  1852. 
Present  :\i,  B.  Harington,  Judge. 

'  Special  appeal  from  the  decision  of  D.  JRobeft- 

son,  Esq.,  Offg.  Judge  of  Bareilly,  dated 

according  to  the  copy  of  the  Judg^sded- 

.    sion  in  English,  the  6th,  but  according 

to  the  attested  copy  of  the  decree  fkamiA- 

t    edtothe  parties,  the  \6th  AprU  1852. 

PiTUM  Singh  and  another,  (Plaintiffs),  Appellants, 
versus 
Net  Singh,  and  others,  (Defendants),  Respondents. 
The  circumstances  of  this  case  are  similar  to  those  of  the  ap« 
peal  No.  225  of  1852,  also  from  a  decision  of  the  OflSciating 
Judge  of  Bareilly,  which  has  been  decided  this  day  by  a  fuH 
bench,  the  decision  of  the  Officiating  Judge  having  been  annuUed, 
and  the  case  remanded  to  his  file  for  revision,  and  the  correction 
of  the  defects  apparent  in  his  proceedings.  In  this  case,  as  in 
that,  the  Officiating  Judge,  instead  of  translating  into  the  ver- 
nacular language  the  whole  of  the  decision  recorded  by  him  in 
English  under  the  provisions  of  Act  No.  XII.  of  1843,  and  embody- 
ing such  translation  in  the  decree  of  his  Court,  as  expressly  re- 
quired by  the  1st  Section  of  the  Act,  has  very  impeif^ictly  tnms- 
lated  only  the  concluding  paragraph  of  his  English  decision, 
which  is  all  that  has  been  incorporated  in  the  copy  of  the  decree 
on  stamp  paper  furnished  to  the  appellants  as  a  transcript  of 
the  final  judgment  or  decree  passed  in  the  case ;  such  copy  mwe- 
over  exhibits  the  further  inconsistency  in  respect  to  dates  noti- 
ced in  the  heading  of  this  judgment,  involving  a  difference  of  no 
less  than  ten  days.      It  is  very  pos^ble  that  this  may  be  entire- 
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\y  (Wring  to  a  mistake  on  the  part*  of  the  transcriber  of  the 
damped  cJopy  of  the  decree  fitmished  to  the  appellants,  but, 
whateveif  may  have  been  the  canse,  the  consequence  has  been  to 
mislead  the  appellants,  who,  very  naturally  supposing  that  they 
were  all6\fed  until  the  16th  July  for  preferring  a  special  appeal 
from  the  Officiating  judge's  decision,  lodged  their  appeal  only 
on  the  8th  of  that  month,  which,  if  the  calculation  be  made  from 
the  datcoftheOfficiating  Judge's  decision  in  English,  after  allow- 
ing the  prescribed  deductions,  is  just  one  day  after  time,  and  their 
appeal  therefore  according  to  the  strict  letter  of  Section  2  of 
Act  III.  of  1843,  and  the  Courtis  Constrtiction  of  that  Section, 
is  barred  by  lapse  of  time,  but,  as  it  would  be  an  obvious  hard- 
ship to  visit  upon  the  appellants  the  consequences  of  an  irregu- 
larity, for  which  they  are  in  no  way  responsible,  the  Court  deem 
it  only  just  and  proper  to  follow  in  this  case  also  the  precedent 
which  has  been  established  by  their  decision  in  the  appealed  suit 
already  referred  to,  as  havitig  been  decided  under  this  date  by 
a  full  bench,  and  annulling  both  the  decision  in  English  record-* 
ed  by  the  Officiating  Judge,  and  the  vernacular  copy  of  the 
decree  furni'shed  to  the  appellants,  as  well  as  the  original 
of  the  same,  to  direct  the  Officiating  Judge  to  proceed  fo 
pass  a  new  decision  in  the  case,  conformable  to  law,  taking  care 
that  the  whole  of  the  decision,  recorded  in  English,  be  translat- 
ed into  the  temacular  language,  and  the  translation  incorpo- 
rated in  the  decree,  and  that  the  dates  of  the  decision  in  Eng- 
Hsh  and  of  the  decree,  which  must  be  the  same  as  the  date  on 
which  the  Officiating  Judge  may  give  eflfect  to  these  orders,  atf 
well  as  of  any  copies  of  the  decree  furnished  to  the  parties, 
correspond. 

-.«- 

The27thM9  1852. 

A..  W.  Begbie,       "] 
Present  :'\  S.  S.  Brown,  >  Judges. 


:-|  S.  S.  Brown,  L 

[  H.  B.  Habinoton,  J 


C  Speeiat   appeal  from  ike  decision  cf  A. 
eASBNo.ll2^p  1852.J      Lanff,  Esq.,  Judge  of  AUahabad,  dated 
I     S\si  Dlicember  1851. 

Benbk  ?br8had,   (PlairUiffJ,  Appellant, 
versus 
I>[L800KB  BUi  ANi>  OTftBRs,  f  Defendants},  Respondents. 
The  particulars  of  this  case  are  given  in  the  volume  of  print- 
ed decisions  for  the  month. 
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A  special  appeal  was  allowed  to  try^  wbether  the  grounds 
assigned  by  the  Judge  for  declaring  the  claim  of  the  pluntijf 
to  be  barred  by  the  statute  of  limitations  are  good  in  law. 

The  Court  observe  that^  in  calculating  the  time  in  order  to  i»- 
certain  whether  the  suit  of  the  plaintiff  had  been  institatod 
within  the  period  allowed  by  law^  the  Judge  refused  to  mike 
any  deduction  on  account  of  the  intervals,  that  two  prerions 
suits,  brought  by  the  plaintiff  for  the  same  property,  hsA  been 
pending,  upon  the  ground  that  the  plaintiff  hsid  never  saed  d 
the  defendants  in  this  suit  within  twelve  years  to  establish  his 
title  to  the  property  now  claimed,  and  as,  upon  the  plaintiff's  ovi 
showing,  the  present  suit  was  not  preferred  within  the  period 
of  twelve  years  from  the  date  of  his  cause  of  action,  as  stated 
by  himself,  inclusive  of  the  intervals  during  which  the  tvo 
former  suits  were  borne  on  the  file  of  the  Court,  the  Judge  pnn 
ceeded  to  dismiss  the  claim  of  the  plaintiff,  as  barred  by  lapie 
of  time.  The  dates  on  which  the  previous  suits  were  institat- 
ed  and  disposed  of,  are  entered  in  the  margin  ;*  the  present 
*  lit  Suit  institatedlGth     ^1*^°^  ^^  preferred  on  the  25th  Sc^rtcn- 

February  1846.  ber  1850,  and  the  plaintiff  dates  his  dis- 

^^  me*^  ^^^  Decern-       possession  from   the  land  in   dispute, 

2iid  Suit  institoted  6th  Feb-     which  he  has  made  his  cause  of  action, 

rotry  1849.  from  the  beginning  of  1246  Puslec,  oat- 

Disponed  of  8rd  July  1849.       responding  with  5th  September  1838. 

With  regard  to  the  first  case,  the  finding  of  the  Judge  i^pean 
to  be  correct,  two  of  the  defendants  in  the  present  suit  not  htf- 
ing  been  made  parties  to  it,  and  it  was  the  omission  of  tkek 
names  from  amongst  the  defendants,  which  led  to  the  order  of 
nonsuit  passed  in  that  case  ;  the  same  objection,  however,  does 
not  apply  to  the  second  suit,  in  which  no  defect  of  parties  vu 
found  to  exist,  nor  is  it  made  an  objection  to  the  claim,  is 
brought,  that  new  parties  have  been  introduced  into  it,  or 
that  the  defendants  in  the  case  under  trial  are  not  the  wot 
as  in  the  suit  which  preceded  it;  the  refusal  therefore,  of  the 
Judge  to  allow  any  deduction  of  time  on  account  of  the  intff- 
val  the  second  suit  was  depending,  which  time,  if  allowed,  would, 
upon  his  own  view  of  the  case,  bring  the  present  claim  witbin 
the  term  of  limitation,  is  obviously  based  upon  an  erroneoos 
assumption  of  facts^  and  the  Court  are  compelled,  therefore, 
to  overrule  the  Judge's  finding  upon  the  point,  and  annnUing 
his  decision,  to  remand  the  case  to  his  file  for  revision  and  de- 
cision upon  the  merits,  so  far  as  that  point  is  concerned. 

The  present  Judge  will  clearly  understand,  that  upon  all  otkr 
points  arising  out  of  the  case,  whether  connected  with  the  de- 
cisions passed  in  the  previous  suitSj  or  otherwise,  he  is  at  li- 
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berty  to  exercise  his'  own  judgment^  with  which  it  is  not  -the 
intention  of  the  present  decision  in  any  way  to  interfere. 

— i)— 


Present 


The  27th  July  1852. 

{A.  W.  Beobib,         1 
S.  S.  Brown,  V^udges. 

H.  B.  Haeington,J 


r  Special  appeal  from  the  decision  of  MouU 

n.—  -Mo.   lOK  ^-  iQRo  J       ^^^  Mohumed  Ruzzee-ood-deen,  Prin- 

Case  JNo.  1»5  of  ioD/&.<        •     ?  o  jj      a  v»  ^?t        r    j  ^  j 

/I      cipalSudder  Ameenof  Allygvrh,  dated 

1^     19/A  January  1852. 
HussuN  Ali  and  Khyratee  Lall,  (DefendantsJ,  Appellants, 

versus 
Debee  Shunter,  (Plaintiff),  Respondent. 

The  circumstances  of  this  case  are  briefly  these.  The  Collec- 
tor haying  resumed  929  beegahs,  19  biswahs  of  rent-free  land 
in  the  qusbah  of  Pilkunnah,  which  was  held  in  small  portions 
by  several  maaffeedars^  including  tbe  parties  to  this  suit,  ad- 
mitted each  maafeedar  to  engage  separately  as  proprietor  for 
his  own  holding  at  a  fixed  jumma,  and,  with  the  consent  of  all 
the  maaffeedars,  appointed  the  parties  to  this  appeal,  under  the  title 
of  lumburdars,  jointly  to  collect  the  Government  revenue 
thus  assessed  upon  the  land,  and  to  pay  the  same  into  the  Trea- 
sury, and,  as  a  remuneration  for  their  trouble,  allotted  them 
malikanah  at  an  established  rate,  to  be  collected  with  the 
Government  jumma  and  paid  with  it  into  the  Treasury. 

The  plaintiff  having  apparently  had  some  dispute  with  his 
colleagues  in  the  matter  of  the  collections  to  be  jointly  made 
by  them  under  the  terms  of  the  settlement,  now  sues  to  obtain 
a  declaration  of  right  separately  to  collect,  by  means  of  a  divi- 
sion, one-third  of  the  jumma  assessed  upon  the  whole  of  the 
resumed  lands,  with  his  proportional  share  of  malikanah,  and  to 
recover  the  sum  of  Ba  S3-8,  which  he  states  to  have  been  wrongly 
appropriated  by  Hussun  Ali,  one  of  the  defendants,  from  the 
collections  of  1257  Fuslee. 

A  decree  was  passed  in  favour  of  the  plaintiff  by  the  Court 
of  first  instance  for  the  division  claimed,  which  was  confirmed 
in  appeal  by  the  Principal  Sudder  Ameen. 

From  this  decision  a  special  appeal  was  granted  to  try,  whether 
the  claim  of  the  plaintiff  for  a  division  simply  of  the  Govern- 
ment jumma  assessed  upon  a  resumed  rent-free  tenure,  and 
made  payable  through  the  plaintiff  and  real  defendants  as  lum- 
burdars witb  the  malikanah  awarded  to  them  from  the  parties  with 
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whom  the  settlement  has  been  concluded,  is  legally  cogmiiaUe by 
the  Civil  Ciourts  under  Regulation  XIX.  of  1814>  or  any  otkor 
enactment;  and  2ndly^  whether  the  Principal  Sudder  Ameen 
has  not^  in  reality,  adjudged  to  the  plaintiff  the  right  to  a  din- 
sion  of  the  land  on  which  the  jumma  in  dispute  is  assessed,  and,  by 
so  doing,  gone  beyond  the  claim  of  the  plain tiff^  which  is  oppo»- 
ed  to  both  law  and  practice. 

The  Court  are  not  aware  of  any  rule  or  Regulation  which 
would  warrant  the  decree  that  has  been  passed  by  the  Princi- 
pal Sudder  Ameep  in  favour  of  the  plaintiff  in  this  case^  and  they 
are  agreed  that  that  decree  cannot  be  maintained.  The  only 
laws  they  observe,  under  which  a  division  of  landed  property, 
and  a  separation  of  jumma  upon  the  several  shares  of  an  estate, 
can  be  claimed,,  are  Regulations  IX.  of  1811  and  XIX.  of 
1814,  but,  from  the  titles  and  preambles,  as  well  as  from  tlie 
whole  wording  of  these  Regulations,  and  the  description  given 
in  them  of  the  property,  the  division  of  which  they  were  in- 
tended to  facilitate,  it  is  manifest  that  they  can  have  no  ap- 
plication in  a  case  of  this  nature,  in  which  the  subject  matter 
in  dispute  involves  no  vested  rights  or  right  of  property,  nor  in- 
deed is  any  such  right  asserted  by  the  plaintiff.  From  the 
roobakaree  of  settlement  it  is  clear  that  a  convenient  fiscal 
arrangement  was  the  only  object  which  the  Collector  had  in 
view  in  appointing  the  plaintiff  and  his  colleagues,  with  the 
consent  of  the  other  maaffeedars,  to  collect  the  Government 
revenue  assessed  upon  their  lands  on  their  resumption,  and 
to  pay  the  amount  into  the  Treasury  with  the  malikanah  allot- 
ted to  them  for  their  trouble;  the  office  thus  created  is  neither 
hereditary  nor  transfencible ;  no  peculiar  proprietary  right  was 
intended  to  be  conveyed  by  it,  and  the  Court  are  unanimonaly 
of  opinion,  that  a  division  of  its  duties  and  emoluments 
can  neither  be  demanded  by  the  parties  as  matter  of  right, 
nor  enforced  by  the  Civil  Courts  under  either  of  the  Re- 
lations above  cited,  or  any  other  existing  law  or  rule. 

Taking  this  view  of  the  case^  the  Court  are  compelljcd  upon 
the  first  ground  mentioned  in  the  certificate  of  sp^al  appeal, 
to  reverse  the  decisions  of  both  the  lower  Courts,  and  to  dismiii 
the  claim  of  the  plaintiff  with  all  costs. 
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The  %7th  My  18^!^. 

PreserU: 


{A.  W.  Begbie^       "j 
S.  S.  Beown^  >  Judges. 

H.  B.  Harington^  J 


{Special  appeal  from  the  decimn  of  O.  F. 
Harvey,  Esq.,  Judge  of  Cawnpore,dateJl 
22nd  November  18B1. 

Saudut  Ali^  fD^tendantJ,  Appellant, 

Dersui 

Stud  Daim  Ali^   (Plaint^),  Respondent. 
Tnts   suit  was  originallj  institated  in   the   Court  of  the 
Moonsiff  of  the  4th  Division  of  Cawnpore,  the  plaintiff  having 
valued  his  claim  at  Rs«  279-8-7^  which  rendered  it  cognizable 
by  that  Moonsiff.     Amongst  other  objections  to  the  claim,  the 
defendants  pleaded    undervaluation^    declaring   the   property 
•tied  for  to  be  worth  Bs.  356-4-7,  which  exceeded  the  plaintiff's 
valuation  of  it  by  considerably  more  than  10  per  cent.^  and  they 
claimed  a  nonsdit  on  that  ground.     In  his  replication   the 
plaintiff  affirmed  the  valuation  to  be  correct,   but  his  explana- 
tion of  the  calculation  on  which  it  was  made   did  not  satisfy 
the  defendants  who,  in  their  rejoinder,  repeated  their  objec- 
tions to  the  valuation.     At  this  stage  of  the  case  the  plaintiff 
teems  to  have  considered  it  advisable  to  concede  the  point,  and 
he   accordingly  moved   the  Moonsiff,  by  a  petition   on   plain 
paper,   to  be  allowed  to  file  a  duplicate  plaint,  increasing  the 
amount  of  his  claim  to  the  sum  specified  by  the  defendants, 
And,  as  this  would  take  the  case  out  of  the  Moonsiff^s  jurisdic- 
tion, that  Officer,  without  adverting  to  the  fact  that  the  plead- 
ings had  already  been  completed,  and  that,  on  the  assumption 
of  the  correctness  of  the  defendant's  objection  to  the  valuation 
of  the  claim,  into  which  the  application  made  by  the  plaintiff, 
by  the  tacit  admission  of  the  fact,  superseded  the  necessity  of 
further  enquiry,  the  defendant  was  entitled  to  a  nonsuit,  to 
which  effect  the  law  required  the  Moonsiff  to  pass  judgment, 
sent  the  case  up  to  the  Judge  with  a  request  that  it  might  be 
referred  for  trial  and  decisiDn  to  the  Sudder  Ameen^  the  Judge 
appears  equally  with  the  Moonsiff  to  have  overlooked  the  legal 
4lbjections  to  the  course  proposed  by  that  Officer,  and  to  have 
directed  the  transfer  of  the  case,  as  a  matter  of  course,  to  the 
Sudder  Anteen,  li4io  proceeded  in  that  capacity  to  try  the  case, 
which  he  decided  in  favor  of  the  plaintiff  on  the  original  plead- 
ings filed  in  the  MoonsiS's  Court  on  plain  paper^  notwithstand- 
ing that  .the  supplemental  plaint  filed  by  the  plaintiff  in  his 
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Court,  by  raising  the  value  of  the  claim  beyond  the  MoonsilFs 
jurisdiction,  had  vitiated  those  pleadings,  and  it  was  obviously 
the  duty  of  the  Sudder  Ameen,  in  preparing  the  case  for  trial, 
to  have  taken  the  necessary  steps  for  the  correction  of  thii 
very  serious  defect.  In  appeal,  the  Judge  affirmed  the  decision 
of  the  Sudder  Ameen,  overruling  the  objection  to  the  valuation 
of  the  claim  which  was  again  brought  forward  in  his  Court, 
and  the  omission  of  the  Courts  of  first  instance  to  adjudicate 
upon  it  urged  as  a  defect  in  their  proceedings,  by  the  following 
brief  remark,  that  *^the  objection  was  not  supported  by  the 
evidence,^'  though  its  existence  had  virtually  been  admitted 
by  the  plaintiff. 

From  this  decision  a  special  appeal  was  admitted  to  try,  Ist, 
whether  the  Moonsiff,  in  whose  Court  the  suit  was  orignally 
instituted,  having  found,  on  the  objection  being  taken  by  the 
opposite  party,  that  the  amount  or  value  of  the  plaintiSTs 
claim  exceeded  his  competency  to  try,  he  was  not  bound  to  haTc 
nonsuited  the  plaintiff  instead  of  sending  the  case  up  to  the 
Judge  with  a  view  to  its  being  referred  for  trial  and  decisioa 
to  the  Sudder  Ameen,  more  especially  as  the  pleadings  had 
already  been  completed  in  his  Court  upon  plain  paper  under 
the  rules  applicable  to  the  Courts  of  the  Moonsiffs,  which  do 
not  apply  to  the  Courts  of  the  Sudder  Ameens. 

2ndly.  Whether  the  Judge  was  not  required  to  try  and 
dispose  of  the  objection  reiterated  by  the  appellants  to  his 
Court  in  their  grounds  of  appeal,  that  the  deed  of  sale  on 
which  the  claim  of  the  plaintiff  is  based  was  collusive  and 
executed  to  evade  the  enforcement  of  a  decree  obtained  against 
Mussumat  Buheem-oon»nissa,  from  whom  the  plaintiff  derive 
his  title,  as  was  found  to  have  been  the  case  by  the  Sudder 
Ameen ;  and  Srdly,  whether,  the  Sudder  Ameen  having  found 
that  the  deed  in  question  was  collusive  and  executed  for  the 
purpose  abovementioned,  and  that  no  consideration  passed, 
the  lower  Courts  have  not  acted  contrary  to  judicial  usage 
in  making  that  deed  the  foundation  of  their  decrees  for  a  part 
of  the  property  claimed  under  it. 

The  Court  are  unanimous  in  opinion,  that  the  first  ground 
mentioned  in  the  certificate  of  special  appeal  must,  in  the 
existing  state  of  the  case,  be  looked  upon  as  fatal  to  the  plain- 
tiff's suit,  which  will  render  it  unnecessary  for  them  to  enter 
into  the  consideration  of,  or  give  any  opinion  upon,  the  oih&t 
grounds. 

They  observe  that  it  has  been  ruled  on  various  occasions, 
that,  where  the  erroneous  valuation  of  a  claim  may  have  the 
effect  of  altering  the  jurisdiction  of  the  Courts,  the  penalty 
of  nonsuit  should  follow,  unless  good  and  sufficient  cause  bo 
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shown  for  its  non-enforcement  in  anyparticalar  case;  this  rule^ 
which  is  of  general  application,  is  more  particularly  applicable 
where,  as  in  the  instance  in  point,  the  suit  may  have  been 
brought  in  a  Court  of  inferior  jurisdiction,  governed  by  special 
rules  as  regards  the  pleadings,  &c.,  which  would  not  have  been 
competent  to  take  cognizance  of  the  claim  had  it  been  cor- 
rectly valued;  the  present  case,  the  Court  observe,  is  open  to 
the  further  objection  that  no  steps  were  taken  by  the*  plaintiflf 
to  correct  the  defective  valuation  of  the  claim  until  after  the 
pleadings  had  been  regularly  completed  in  the  MoonsitTs  Court 
on  plain  paper,  when,  under  the  terms  of  the  law  which  are 
imperative  and  leave  no  discretion  to  the  Court,  the  defendants 
were  entitled  to  obtain  a  nonsuit,  and  it  was  not  competent 
to  the  Moonsiff  to  pass  any  other  order.  By  the  course  pur- 
sued by  the  plaintiff,  the  Court  are  precluded  from  remanding 
the  case  to  the  Court,  in  which  it  was  originally  instituted,  with 
a  view  to  enquiries  being  now  made  into  the  truth  of  the 
defendant's  objections  to  the  plaintitf^s  valuation  of  his  claim, 
their  validity  having  in  effect  been  admitted  by  him  by  the 
duplicate  plaint  which  he  filed  after  the  pleadings  were  com- 
pleted, and  by  which  he  raised  the  value  of  his  claim  to  the 
sum  fixed  by  the  defendant,  and  the  Court  consider,  therefore, 
that  they  have  no  alternative  but  to  reverse  the  decisions  of 
both  the  lower  Courts,  and  to  nonsuit  the  plaintiff,  with  all 
costs ;  a  precedent  very  nearly  in  point,  they  observe,  is  fur- 
nished by  the  decision  passed  by  the  Calcutta  Court  of  Sudder 
Dewanny  Adawlut,  under  date  the  27th  May  1847,  in  the  case 
of  Kishen  Kinkur  Sirkar,  Petitioner. 


The  27th  July  1852. 
Preient: 


{A.  W.  Bbgbie,       "I 
S.  S.  Brown,  >  Judges. 

H.  B.  Harington,J 


r  Special  appeal  from  the  decision  of  Doobi 

Case  No.  216  or  1852.  <    Jowala  Pershad,  Principal  Sudder  Ameen 

(^  of  Azimgurh,  dated  2"Znd  January  1852. 

Shamanund  Rai  and  others,  (Defendants)y  Appellants, 

versus 
Beshendyal  Singb  and  others,  f  Plaintiffs),  Respondents. 
Claim,  to  recover   the  sum  of  R&  38-6-3,   balance  of  rent  on 
account  of  one  quarter's  instalment  of  1258  Puslee. 

The  plaintiflb,  styling  themselves  moshukhuseedars  of  mouzah 
Nikury a,  have  instituted  this  suit  against  the  zemindars  of  that 
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piouzah  and  others^  by  whom  the  reai  claimed  is  stilted  to  kave 
been  wrongfully  paid  to  the  zemindars^  instead  a(  to  the  plaisr 
tiffs,  in  violation  of  an  order  of  the  Revenue  Authorities^  dated 
the  2JJnd  November  1837,  upon  which  the  plaintifiis  base  ihm 
claim. 

It  appears  that,  at  the  settlement  of  the  estate,  which  took 
place  in  183Q,  the  plaintiffs  brought  forward  their  claim  as 
zemindars,  which,  after  enquiry,  was  rejected,  and  a  settlemeiit 
was  concluded  with  the  party,  of  whom  the  present  appellant* 
are  the  legal  representives ;  the  plaintiffs  then  endeavoured,  by 
means  of  a  suit  in  Court,  to  obtain  a  recognition  of  their 
zemindaree  rights  with  a  view  to  tlie  modification  of  the  aettle- 
ment,  but  were  again  unsuccessful,  their  claim  having  becv 
dismissed  in  appeal  under  date  the  28th  August  184S ;  inter* 
mediately,  however,  an  order  had  been  passed  by  the  Collector 
under  the  date  abovementioned,  upon  a  petition  presented  to 
him  by  the  rent  payers  of  the  estate,  enquiring  what  amount 
of  rent  they  were  to  pay,  and  to  whom,  in  which  he  fixed  the 
amount  of  their  rent,  and  directed  them  to  pay  the  same  to 
Dabeedyal  and  the  other  parties  referred  to,  including,  it  is 
alleged,  the  plaintiffs,  who  contend  that  upon  the  strength  of 
this  order  they  have  regularly  received  the  rent  fixed  by  the 
Collector  from  the  rent-payers  up  to  the  period  embraced  is 
tills  suit,  and  settled  with  the  zemindars  for  the  same^  but,  as 
this  arrangement  has  now  been  disturbed  by  the  semindan 
having,  without  authority,  commenced  to  collect  direct  from  the 
rent-payers  without  their  intervention,  the  plaintiffs  have  been 
compelled  to  institute  this  suit  to  maintain  ajxd  enforce  their 
rights. 

The  case  was  decided  in  favour  of  the  plaintiffs  in  both  the 
lower  Courts,  from  whose  decisions  a  special  appeal  was  allowed 
to  try  "  whether,  in  reference  to  the  non-recognition  in  the 
roobakaree  of  settlement  of  any  rights  of  the  plaintiffs  in  tie 
Jiroperty  in  dispute,  and  to  the  cQsmissal  of  the  suit  subse- 
quently brought  by  them  for  possession  and  to  be  recognised  as 
zemindars  in  modification  of  the  zemindaree  settlement  conclud- 
ed with  the  parties  who  are  now  represented  by  the  appellants^ 
the  claim  of  the  plaintiffs  and  the  decrees  passed  in  their  favour 
by  the  lower  Courts  are  not  at  variance  with  the  roobakaree  of 
settlement/* 

The  Court  are  unanimous  in  opinion,  that  the  decisions  which 
have  been  passed  in  this  case  in  favour  of  the  plaintiffs  are 
open  to  the  objection  mentioned  in  the  certificate  of  special 
appeal,  and  that  they  cannot  be  maintained;  without  enquiriag 
into  the  legality  or  propriety  of  the  order  passed  by  the  Collector, 
under  date  the  22nd  November  1837,  upon  which  the  claim  of 
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the  plaintiffs  is  founded,  the  Court  observe  that  that  order  was 
clearly  not  passed  by  an  officer  engaged  in  making  or  revising 
a  settlement  under  the  authority  vested  in  him  by  the  14th  Section 
of  Regulation  VII.  of  1822^  and  cannot  therefore  be  consi- 
dered a  judicial  decision  within  the  meaning  of  the  Section^ 
which,  under  Clause  8,  should  be  maintained  by  the  Courts 
until  altered  or  annulled  in  the  manner  therein  laid  down.  I^ 
wto  of  course  optional  with  the  parties  to  adopt  the  arrangement 
sanctioned  by  the  Collector's  order,  so  long  as  it  might  be  agree- 
able to  themselves,  but,  the  plaintiffs  having  now  brought  that 
order  judicially  before  the  Court  with  a  view  to  enforce  what 
they  consider  to  be  their  rights  under  it,  it  becomes  the  duty  of 
the  Court  to  enquire  into  their  title,  and  to  determine  whether 
their  claim,  founded  merely  on  the  order  in  question,  can  be 
maintained  in  the  face  of  iheroobakaree  of  settlement,  which  not 
only  did  not  recognize  any  rights  of  the  plaintiffs  in  the  estate 
in  dispute,  but  distinctly  rejected  the  zemindaree  claim  then 
preferred  by  them  to  it,  which  order  was  in  effect  upheld  by  the 
dismissal,  in  appeal,  of  the  suit  brought  by  the  plaintiffs  to 
set  it  aside.  Upon  this  point  the  Court  are  agreed  that  their 
decision  must  be  in  the  negative:  they  observe,  that  various 
decisions  of  this  Court  have  distinctly  ruled  that  the  roobakaree 
of  settlement  must  be  recognized  and  maintained  in  all  its 
integrity  by  the  Civil  Courts  until  modified  or  set  aside  in  the 
mode  prescribed  by  law ;  an  illustration  of  the  principle  will  be 
found  in  the  decision  passed  by  the  Court,  under  date  the  8th 
September  1846,  in  the  case  of  Mussumat  Kishna  v€r$us  Ram 
Suhai  Misser,  in  which  it  was  laid  down  that  '^  it  was  the 
duty  of  the  Civil  Court,  until  the  order  of  the  Collector  was 
set  aside  by  a  regular  decision  as  to  the  matter  of  right  between 
the  contending  parties,  to  uphold  that  order,  and  to  dismiss 
instanter  any  claim  to  rent  preferred  by  the  respondent  or  any 
oth^  person  whose  possession  had  not  been  recognized  by  the 
Settlement  Officer,"  and,  applying  the  same  principle  to  the 
case  now  in  appeal,  the  Court  conceive  that  they  have  no  alter- 
native but  to  reverse  the  decisions  of  both  the  lower  Courts, 
and  to  direct  the  dismissal  of  the  plaintiffs'  claim  with  all  costs. 


Digitized  by 


Google 


354 
The  27th  July  1852. 


Present 


{A.  W.  Bbgbib,     1 
S.  S.  Brown^  V  Judges. 

H.  B.Harington^J 


{Special  appeal  from  the  decision  of  C.  R. 
TuOoh,  Esq.,  Judge  ofMirzapore,  dated 
2%nd  January  1852. 

Bhuowan  Dass  Ombb^  (DefendantJ,  Appelant, 

versus 

Ramsuhae  Doobb  and  others^  (IHaintiffsJj  Respondents. 

Thb  particulars  of  this  case  are  given  in  the  yolume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  granted  to  try^  Ist^  whether^  the  lower 
Courts  having  rejected  as  fraudulent  the  kubooleeut  upon  which, 
as  set  forth  in  the  decision  of  the  Judge^  the  claim  of  the  plain- 
tiffs is  hased^  they  could  legally  decree  a  portion  of  the  rent 
claimed  hy  them  on  different  grounds,  that  is,  in  reference  to 
the  capahilities  of  the  land,  and  the  rent  paid  upon  other  lands 
in  its  neighbourhood. 

2ndly.  Whether  the  kubooleeut,  upon  which  the  claim  of  the 
plaintiff  is  based,  appearing  from  their  statement  to  have  been 
executed  in  favor  of  their  ancestor  and  three  other  persons, 
who  are  not  parties  to  this  suit,  and  it  being  necessary  to  en- 
quire into  the  authenticity  of  the  whole  deed  by  reason  of  its 
execution  being  denied,  the  plaintiffs  could  legally  sue  only  for 
what  they  consider  their  portion  of  the  rent  alleged  to  be  doe 
under  it. 

And  Srdly.  Whether  the  lower  Courts  could  legally  award 
to  the  plaintiffs  a  higher  rate  of  rent  upon  the  land  in  dispute 
than  that  entered  in  the  jummalmndee  published  by  the  Setde- 
xnent  OflScer  in  1247  Puslee,  no  suit  having  been  brought  by 
the  plaintiffs  to  set  it  aside. 

With  regard  to  the  first  ground  mentioned  in  the  certificate 
of  specialappeal,  the  Court  observe  that,  although  the  plaintiffs' 
suit  for  the  recovery  of  the  arrears  of  rent  claimed  by  them  is 
nominally  brought  upon  the  wasil  bakee  of  the  putwarree,  their 
claim  really  rests  upon  the  kubooleeut,  which  is  alleged  to  have 
been  executed  to  their  ancestor  under  date  the  1st  Sawun  Bud- 
dee  1256  Puslee  by  Moonshee  Mozuffer  Ali,  whose  rights  and 
interests  in  the  land,  the  rent  of  which  is  in  dispute,  having 
been  sold  in  satisfaction  of  a  decree  against  him,  were  purchas- 
ed by  the  defendant.  The  defendant  declares  the  kubooleeut  to 
be  a  forgery,  and   denies   the  statement  of  the  plaintiffs   that 


Digitized  by 


Google 


855 

^Moznffer  Ali  continued  until  his  death  to  pay  rent  at  the  rate 
fixed  in  it.  On  these  issues  the  case  went  to  trial.  The  Moon- 
siff,  after  taking  the  proofs  of  the  parties^  arrived  at  the  con- 
clusion that  the  kubooteeut  was  a  fabrication^  and  he  accordingly 
rejected  it^  as  well  as  two  unB,uiheniichieA  jummabundees  put  in 
by  plaintiffs  for  the  years  1248  and  124/d  Fuslee  as  corrobo- 
rative of  the  hibooleeui,  and^  giving  the  preference  to  tiiejumma" 
bundee  of  1247^  which  was  duly  published  under  the  orders  of 
the  Settlement  Officer,  he  proceeded  to  fix  the  rent  of  the  de- 
fendant's holding  at  the  rate  assessed  therein  on  the  adjacent 
lands  to  the  east  and  south,  and,  in  lieu  of  the  sum  of  Bs.  204-3 
claimed  by  the  plaintiffs,  awarded  them  Rs.  21  with  interest 
and  proportionate  costs.  From  this  decision  both  parties  appeal- 
ed to  the  Judge,  who,  though  he  declares  ''  the  question  for  de- 
cision to  be,  whether  the  hibooleeui  said  to  have  been  executed 
by  Mozuffer  Ali,  and  on  which  the  claim  is  based,  is  a  bond  fide 
or  fraudulent  document,"  and  equally  with  the  Court  of  first 
instance  he  rejected  that  deed,  proceeded  nevertheless  to  en- 
quire into  the  capabilities  of  the  land,  and,  considering  the  rent 
claimed  by  the  plaintiffs,  viz.  Ra  80,  exorbitant,  and,  that  an  an- 
nual rent  of  Ba  36  would  be  a  fair  rate,  of  which  the  plaintiffs' 
share  would  be  Bs.  9,  he  passed  a  decree  in  their  favor  for  Ba  63 
with  interest  and  proportionate  costs,  amending  the  decision 
of  the  Moonsiff  accordingly.  This  decision  of  course  carried 
with  it  the  dismissal  of  the  defendant's  separate  appeal,  and  has 
brought  him  up  alone  in  special  appeal  to  this  Court. 

The  Court  are  unanimously  of  opinion,  that  the  course  pur- 
sued by  the  lower  Courts  in  the  decision  of  the  case  is  opposed 
to  judicial  practice,  which  requires  the  Civil  Courts  strictly 
to  confine  themselves  to  the  adjudication  of  the  points  at  issue 
between  the  parties  as  set  forth  by  themselves,  and  to  decide 
upon  the  claims  brought  before  them  in  reference  to  the 
grounds  of  action  and  proofs  upon  which  the  parties  have 
themselves  rested  their  decision.  In  the  present  instance,  the 
lower  Courts,  having  rejected  the  kubooleetU  on  which  the  claim 
of  the  plaintiffs  to  the  rent  sued  for  by  them  rested,  should 
have  dismissed  the  claim  as  brought ;  it  was  not  competent  to 
them,  and  was  beyond  the  line  of  their  duty,  to  go  further  and 
to  determine  upon  totally  different  grounds  from  those  on 
which  the  plaintiffs  had  rested  their  right  to  the  rent  sued  for, 
Vrhat  would  be  a  fair  rate  of  rent  for  the  defendant  to  pay, 
which  could  only  be  done  where,  after  the  issue  of  the  prescrib- 
^  notice,  a  landholder  had  sued  to  establish  his  right  to  an 
enhancement  of  rent,  though  the  lower  Courts  have  proceeded 
in  the  present  case  as  if  it  had  been  a  suit  of  that  nature.  Into 
the  correctness   or  otherwise  of  their  decision  in  respect  to 
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the  fraudulent  character  of  the  h^ooleetU,  the  Court  tfe  ii6€ 
required  to  enquire  in  special  appeal^  or  to  give  any  opinion  i^ 
on  the  point;  the  fact  of  the  execution  of  the  deed  bmng  con* 
tested  before  the  lower  Courts^  the  Court  must  take  as  prored 
the  fact  as  found  by  them,  and,  as  the  failure  of  the  plainttflGi  to 
establish  the  kubooleeut  upon  which  their  claim  reata  neeessa- 
rily  carries  with  it  the  dismissal  of  their  suit  as  brought,  tiit 
Court  are  compelled  to  reverse  the  decision  of  both  the  lowit 
Courts,  and  to  dismiss  the  plaintiffs^  claim  with  all  coats. 

Under  the  view  taken  by  the  Court  of  the  first  ground  men* 
tioned  in  the  certificate  of  special  appeal,  they  consider  it  un- 
necessary to  enter  into  the  second  and  third  grounds,  orte 
give  any  opinion  upon  them. 


-.®- 

ne  2Sth   July  1852. 
Present :  A.  W.  Bsobis,  Judge. 

r  Special  appeal  from  the  deeuion    ef  D, 
Casb  No.  255  OF  1852  J        Bobertson,  Esq.,    OfflciaHng   Judge  sf 
[     BareiUy,  dated  21st  February  1852. 

SuRUBsooKH  Rab  AND  HuRREB   Ram,  (DefendaiUsJ,  AppelkaiA, 

versus 

BisHUN  Dass,  (Plaintiff),  Respondent. 

Thb  Judge's  decision  will  be  found  at  pages  6  to  8  of  the  print- 
ed volume  of  the  Zillah  Decisions  for  the  current  year. 

A  special  appeal  is  admitted  to  try,  whether  the  decision 
of  the  Officiating  Judge  is  not  vitiated  by  reason  of  his  neglect 
to  conform  to  the  provisions  of  Act  XII.  1843. 

The  printed  English  decision  of  the  Officiating  Judge  occupies 
more  than  two  pages  of  the  book;  the  last  page  containing  the 
grounds  of  his  decision,  and  the  preceding  pages  an  abstract  of 
the  pleadings  and  proceedings  of  the  Court  of  first  instance. 
But  the  paper  written  in  the  vernacular  tongue,  and  delivered 
to  the  appellants  as  a  copy  of  the  Judges  decree,  does  not  contain 
a  single  line  corresponding  with  the  English  decision;  the  only 
passage  in  the  vernacular  paper  which  conveys  any  informa- 
tion to  the  appellant  being  the  words  ^^bad  ghwr  oopmrjoomUik 
kaghizat  nusl  he  jo  koee  vmjah  turdeed  faidah  Moan»ff  wwd 
Budaonke  pace  naheen  jatee  hue,  ie  liye  hookum  hooa  kek 
4tppeal  appellanteean  dismiss/'  ^c.  ^.  The  provisions  of  Act 
XII.  of  1843  have  been  completely  disregarded  by  the  Offici- 
ating Judge.  By  that  enactment  it  is  reqnired,  that  sa  much 
of  all  decrees  as  consists  ef  the  points  to  be  decided^  the  deci- 
sion thereon,  and  the  reasons  for  tiie  decision^  shall  be  writtea 
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originally  in  iSoglisli^  and  signed  by  tiie  Judge  at  the  time  of 
pronouncing  such  decision  ;  and  shall  be  tranduted  into  ike 
immmeular  language  commonly  used  in  the  Court  wherein  the 
suit  to  which  the  decree  or  order  relates  shall  have  been  insti- 
tuted^ and  the  transiahan  shall  be  incorporated  in  the  decree. 

The  justice  and  necessity  of  such  a  proceedling  are  obnoue, 
for  without  these  particulars^  as  in  t\^  present  instance^  the 
parties  to  the  suit  must  be  in  utter  ignorance  of  the  grounds 
of  the  Judge's  decision^  and  are  unable  to  prepare  a  petition 
of  appeal.  On  this  ground  alone^  therefore^  without  enter- 
ing into  the  merits  of  the  Judge's  decision,  I  annul  the  same, 
and  remand  the  case  to  the  Officiating  Judge,  in  order  that  he 
may  record  a  fresh  decision,  and  deliver  a  vemaoular  counterpart 
ef  it  to  the  parties,  in  conformity  with  the  rules  prescribed  by 
Act  XII.  of  1848. 


Present 


The  31«r  Jvty  1852. 

r  A.  W.  Begbib,       T 
:  «<  S.  S.  Brown,  >  Judges. 

[^H.  B.  Harington,J 


r  fecial  appeal  from  the  decision  of  W.  P. 
Cass  No.  244  OF  1853. 4      Masson^  Esq.,  Judge  of  Goruckpore, 
L     dated   ISth  December  1851. 

Mr.  Flourst,  f Plaintiff),  Appellant, 

versus 

Rajah  Boonxni  Purtap  Sinoh,  (Defendant),  Respondent. 

The  decision  will  be  found  in  the  printed  volume  of  the  month. 

A  special  appeal  was  admitted  to  determine,  ^'  whether,  when 
the  parties  in  the  case  had  been  content  to  rest  their  right  to 
the  bungalow  on  the  single  fact  of  the  land  on  which  it  was 
situated  being  included  in  the  lease  which  had  been  granted  to 
ti^e  phiintiff  by  the  defendant,  and  when  the  defendant  had  himsetf 
instituted  a  suit  and  obtained  a  decree  for  rent  against  the 
plaintiff  on  a  fonder  occasion  on  the  averment  that  the  ground 
on  which  the  bungalow  stands  was  included  in  the  lease  as 
shown  by  the  settleme?nt  record,  the  defendant  can  now  be  per- 
mitted to  repudiate  the  averment  put  forward  in  the  former 
suit,  and  to  maintain  the  contrary .''' 

The  Court  at  large,  finding  the  question  proposed  in  the  cer- 
tificate to.  be  borne  out  by  the  facte  of  the  case  as  they  are  set 
fiortii  in  the  decision  of  the  Jud]g^,  are  of  opinion,  that  the 
Bsapoadent  is  not  now  ail  liberty  ta  resist  the  evidence  to  the 
al  issae^  whidk  bad'  boeu  f umwhod  bj^  his  owik  averments 
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and  proceedings  in  the  former  suit,  on  the  plea  that  the 
wasil  bakee,  on  which  the  suit  was  brought  in  the  Collector's 
Court,  was  drawn  up  by  the  putwarree^  and  that  the  inclusioa 
in  it  of  the  field  on  which  the  bungalow  stands  was  not  his, 
but  the  putwarree's  error.  Independently  of  the  refutation  of 
the  plea  afforded  by  the  plaint  itself^  in  which  the  field  isent^ 
amongst  the  other  numbers  of  the  fields,  the  rent  of  which 
was  claimed,  the  Court  observe  that  the  respondent^  afta  ad- 
ducing  evidence  in  the  former  suit  in  proof  of  a  fact  now  denied 
by  him^  and  deriving  advantage  from  the  same,  is  bound  thereby, 
and  cannot  be  suffered  to  maintain  a  directly  contradictory 
declaration  when  it  suits  his  purpose  to  do  so.  The  Court  in 
a  former  decision  ( 10th  August  1847,  No.  73 )  held  that  a  suit 
brought  on  grounds  wholly  inconsistent  and  irreconcileable 
with  the  nature  of  the  defence  made  in  a  previous  suit,  eoald 
not  be  allowed  to  proceed^  any  more  than  that  the  plamtiff 
could  be  allowed  to  sue  on  a  deed,  the  existence  of  which  had 
been  previously  denied  by  her.  The  principle  will  equally 
extend  to  the  case  now  before  the  Court.  Under  this  view  rf 
the  case,  they  consider  that  the  Judge  was  in  error  in  proceed- 
ing to  institute  a  local  investigation  and  in  rejecting  the  reasons 
founded  on  the  former  suit^  which  had  been  urged  by  the 
appellant  and  accepted  as  decisive  of  the  question  at  issue  be- 
tween the  parties  by  the  Principal  Sudder  Ameen^  and  they  ac- 
cordingly reverse  the  decision  of  the  Appellate  Courts  and  uphold 
that  of  the  Principal  Sudder  Ameen^  with  costs. 
-.®- 

The  ZUt  July  1852. 

(A.  W.  Bbobib,       T 
S.  S.  Brown,  >  Judges. 


r  A.  W.  Bbobib,       1 
<  S.  S.  Brown,  >J 

I^H.  B.  HarinotoNjJ 


{Special  appeal  from  the  decision  of  D. 
Robertson,  Esq.,  Offg.  Judge  of  BardUi, 
dated  ISth  March  1852. 

GuRiB  Dass^  f  Plaintiff  J,  Appellant, 

versus 

BuKsni  Ram,  (DefendantJ^  Respondent. 

Thb  decision  is  in  the  printed  volume  of  the  month. 

A  special  appeal  was  admitted  to  try,  whether  the  opinion  of 
the  Judge  that  '^  to  rest  a  decree  against  a  defendant  mainly 
on  the  evidence  furnished. by  the  books  of  the.  plaintiff^  is  to 
introduce  a  principle  which  once  admitted  would  give  the 
widest  scope  for  false  claims  supported  by  fabricated  aocoontsi 
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without  any  reason  haying  been  assigned  for  rejecting  the  tes« 
timony  in  aid  of  the  claim  which  the  books  may  have  furnished^ 
and  which  had  been  accepted  as  sufficient  by  the  lower  Courts 
is  justified  by  law  or  judicial  practice ;  moreover,  whether  the 
decision  is  not  otherwise  defective  in  the  omission  of  the  Judge 
to  record  any  opinion  on  the  oral  evidence  adduced  in  support 
of  the  claim,  and  in  decreeing  on  the  mere  statement  of  the 
defendant  without  advertence  to  the  failure  on  his  part  to  pro- 
duce any  proof  of  the  payment  of  the  Bs.  50  on  account  in  his 
dealings  with  the  plaintiff  as  alleged  by  him. 

The  Court  observe  that  the  general  opinion  against  the  evi- 
dence obtainable  from  account  books,  which  has  been  expressed 
by  the  Judge,  is  not  supported  by  any  thing  in  the  precedents 
and  practice  of  the  Courts,  which  have,  on  the  contrary,  always 
admitted  such  books  under  the  usual  tests  of  examination  pro- 
vided by  the  Circular  Order  of  the  4th  February  1840,  as  the 
chief  evidence  of  claims  not  susceptible  of  any  other  mode  of 
proof.  The  claim  in  the  present  instance  was  brought  on  the 
shop  books  for  a  debt  due  on  shop  purchases  supported  by  oral 
evidence,  and  the  books  necessmly  constituted  the  main  evi^ 
dence  on  which  the  plaintiff  had  to  rely  for  proof  of  his  demand. 
The  book  or  books  may  not  be  so  fuU  and  satisfactory  as  a 
complete  set  of  books  of  a  banking  firm,  but  their  value  as  the 
best  evidence  attainable  must  be  weighed  in  the  same  scale  with 
other  evidence,  and  tested  by  the  same  rules  of  judicial  enquiry. 
The  Moonsiff,  it  appears,  subjected  the  accounts  to  examination 
by  a  duly  appointed  ameen,  and  after  receipt  of  the  report  and 
a  personal  inspection  of  them  accepted  them  in  evidence  of  the 
claim,  which  he  considered  to  be  proved  by  the  bqoks,  and  the 
oral  evidence  adduced  in  support  of  the  suit,  and  the  correct- 
ness of  the  conclusion  arrived  at  by  the  Moonsiff  on  both  classes 
of  evidence  will  have  to  be  tried  in  appeal.  On  the  credit 
due  to  the  oral  evidence  the  Judge  has  not  recorded  any  opinion. 
The  decision  is  further  defective  for  the  last  reason  noticed  in 
the  certificate,  which  will  require  reconsideration  in  the  re-trial. 
The  Court  accordingly  annul  the  decision,  and  remand  the  case^ 
in  order  that  it  may  be  replaced  on  the  file,  and  disposed  of  in 
advertence  to  the  above  remarks. 

The  Court  remark  that  the  vernacular  translation  of  the 
decision  is  imperfect^  and  does  not  afford  a  complete  version  of 
the  original.  In  passing  a  fresh  judgment  the  Judge  should 
be  careful  to  pay  due  regard  to  the  terms  of  Section  1,  Aet 
XII  of  1843. 
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The  9l$i  My  1853, 

Present : 


TA.  W.  Beobie^         T 
t:<  S.  S.  B&owN^  > Judges, 

L  H.  B.  Habjnqton^  J 


r  Special  appeal  from  Ae   decision  of  /. 
Case  No.  143  of  1852. -I      Lean^   Esq,,    Judge   of  Mooradabad, 
(^     dated  \4dh  January  1852. 

LucuMUN  Dass,  ( Ptaxidiff),  ApfMaml, 

vermis 

Syed  Qasim  Ali  and  OTHEas,  (Defendants J,  Respondents, 

The  particulars  of  the  case  are  given  in  the  volame  of  printed 
decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  ^^  1st,  whether,  onder 
the  view  taken  hy  the  MoonsifF  of  the  plaintiff's  neglect  to 
produce  his  books  of  account^  he  was  not  required  under  the 
terms  of  Act  XXIX  of  1841  to  dismiss  the  suit  on  default," 
and  "  whether  the  MoonsiflE  in  dismissing  the  claim  of  the 
plaintiff  on  the  merits^  and  the  Judge  in  confirming  such  dis- 
missal, have  not  contravened  the  spirit  of  the  Act;''  and  ^ndlj, 
^'whether  thedeeisiouof  the  Judge  is  not  iacomplete,  inasmuch 
as  he  makes  no  mention  in  it  of  the  nature  of  the  grounds 
urged  in  appeal,  and  has  equally  failed  to  record  at  length  his 
reasons  foe  overruling  them." 

The  Court  are  agreed  that  the  omission  of  the  plaintiff  to 
ppod-uce.  his  books  of  accounts,  notwithstanding  the  repeated 
orders  of  the  Moonsiff,  passed  upon  the  motion  of  the  opposite 
party,  cannot  be  considered  a  default,  or  neglect  to  proci^  in 
the  case*,,  within  the  intent  and  meaning  of  Act  XXIX  of  1841, 
which  rendered  it  incumbent  upon  the  Courts,  under  the  terms 
of  that  enactment,  to  strike  the  case  off  on  default.  It  was 
optional  with  the  plaintiff  to  produce  his  books  or  not,  as  he 
jjudged  bert  for  his  own  interests,  takiag  the  consequences  of 
any  inferences  unfavorable  to  his  claim  which  might  be  draws 
from  his  refusal,  and  on  his  failure  to  produce  his  books  with- 
in the  time  allowed,  it  was  fully  competent  to  the  Moonsiff  to 
proceed  to  dispose  of  the  case  on  the  merits  upon  thA  proofs 
before  him,  and  to  deduce,  his  own  conclusions  from  the  plain- 
tiff's  disregard  of  his  orders ;  the  Court  are  therefore  unani- 
mousliy  of  opinion,  that  they  cannot  interfere:  with  the  decisions 
of  the  lower  Courts  on  the  first  ground  set  forth  in  the  certifi- 
cate of  special  appeal. 

As  respects  the  second  ground,  the  Court  consider  the  deci- 
sion of  the  Judge  to  be  open  to  the  objection  therein  mentioned. 
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They  obaerye  thftt  the  dismissal  of  the  plaintifTs  appeal  by  the 
Judge  is  based  apon  the  single  circumstance  of  his  def aidt  to 
produce  his  books  of  account  when  called  upon  for  them  by 
the  Moonsiff,  and  that  he  has  taken  no  notice  in  detail^  much 
less  attempted  any  refutation^  of  the  other  proofs  adduced  by 
the  plaintiff  in  support  of  his  claim^  of  the  fact  pleaded  by  him 
in  his  grounds  of  appeal  that  his  books  had  remained  for  a 
whole  month  in  the  Moonsiff's  Courts  during  which  time  they 
were  not  only  open  to  examination  by  the  defendants,  but  had! 
been  subjected  to  examination  in  the  usual  manner  by  ameens 
appointed  by  the  Oonrt,  who  had  duly  reported  upon  them,  of 
the  reasons  assigned  by  the  plaintiff  for  not  having  produced 
his  books  a  second  time  in  the  Moonsiff's  Court  in  obedience 
to  that  OflBcer's  orders,  or  of  his  application  to  be  allowed  to 
produce  them  before  the  Judge.  The  Court  are  unable  to 
accept  this  as  a  decision  upon  the  points  at  issue  between  the 
parties  within  the  intent  and  meaning  of  Act  No.  XII  of  184^, 
or  as  fulfilling  the  requirements  of  that  law,  and  they  are  com- 
pelled therefore  to  annul  the  decision  of  the  Judge  and  to 
remand  the  case  to  his  file  to  be  adjudicated  afresh  in  reference 
to  the  foregoing  observations. 


The  Z\8t  JuLy  1852. 

W.  Beobie,      T 
Pregeni:  ^  S.  S.  Brown,  >  Judges. 

6.  Harington,  I 


'Special    appeal  from    the     decision    of 
Case  No.  154  op  1852.^       C.  R.  TuUoh,  Esq,,  Judge  of  Mirza- 

pore,  dated  9ih  February  1852. 

BisHESHUR  MissER  PufiDiT,  fPlatniiJJ,  Appellant, 
versus 
NuNDKisBORE  olias  NuNOBB  AND  ANOTBER,  (Defendants), 
Respondents. 
Tbe  particulars  of  this  case  are  given  in  the  volume  of  printed 
decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  1st, ''  whether  the  deci- 
sion of  the  Judge  is  not  inconsistent  in  itself  and  at  variance 
with  judicial  usage;  inasmuch  as,  while  he  upholds  the  decision 
of  the  Moonsiff  which  declares  the  proprietary  right  of  the  land 
in  dispute  to  be  in  the  plaintiff,  he  has  fettered  his  decree 
with  such  conditions  as  to  render  it  inoperative  and  of  no  use 
to  him,"  and  2ndly,  *'  whether  the  decision  now  passed  by  the 
Judge  is  not  inconsistent  with  the  order  passed  by  him  on  tho 
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IQth  April  1851^  remanding  the  case  to  the  Moonsiff's  Court 
for  retrial  with  specific  directions  .as  to  the  coarse  he  was  to 
pursue  in  again  disposing  of  it.'' 

The  condition  objected  to  in  the  decretal  order  of  the  Judge^ 
and  to  which  the  first  ground  of  the  certificate  of  special  appeal 
refers^  is  to  the  effect  that^  although  the  decision  of  the  Moon- 
siff  as  to  the  proprietary  right  of  the  plaintiff  in  the  piece  of 
land  in  dispute  is  upheld^  the  land  shall  remain  waste  as  here- 
tofore, and  that  the  plaintiff  is  not  to  be  permitted  to  erect  t 
house  upon  it^  from  which  it  follows  that^  while  the  pr(q>rietarj 
right  of  the  plaintiff  in  the  land  has  been  formally  recognized 
by  the  decisions  of  both  the  lower  Courts^  he  is  prohibited  bj 
the  insertion  of  the  clause  in  question  in  the  Judge's  decree 
from  the  exercise  and  enjoyment  x>(  all  those  rights  and  prin- 
leges  which  proprietorship  is  generally  understood  to  conyef, 
in  other  words^  that  while  his  right  to  the  property  is  admitted, 
he  is  not  allowed  to  exercise  any  right  over  it. 

As  one  reason  for  introducing  the  proviso  into  his  decreei  the 
Judge  remarks  ^Hhat  no  building  could  be  erected  according  to 
the  present  demarcation  without  encroaching  on  the  public 
road^  which  would  bring  it  under  the  operation  of  Act  No.  XXI 
of  1841/'  but  this  was  a  matter  altogether  foreign  to  the  suit 
before  the  Judge,  who  had  merely  to  enquire  into  and  determine 
the  question  of  right  as  between  the  parties  to  that  suit,  leamg 
the  Magistrate,  with  whom,  and  not  with  the  Civil  Courts,  the 
duty  of  administering  the  act  above  quoted  rests,  to  enforce  its 
provisions  in  the  event  of  the  plaintiff  being  guilty,  at  some 
future  period,  of  any  breach  of  the  law  5  it  was  quite  unneces- 
sary for  the  Judge,  and  altogether  beyond  his  province  in  dis- 
posing of  the  question  of  proprietary  right  in  the  case  before 
him,  to  contemplate  or  provide  against  any  such  contingency. 

Another  reason  assigned  by  the  Judge  for  making  the  pron- 
sion,  in  question  is,  that  '^  were  he  to  uphold  the  Moonsifi 
decision,  it  would  be  virtually  shutting  up  all  ingress  and 
egress  to  and  from  the  defendants'  house;  the  passage  marked 
out  by  the  Moonsiff  being  so  narrow  that  two  persons  meeting 
therein  could  not  pass  each  other."  On  this  point  the  Court 
remark  that,  supposing  the  defendants  to  have  satisfied  the  Judge 
that,  notwithstanding  the  plaintiff's  proprietary  right  in  the 
land,  they  had  a  right  of  way  across  it  to  their  own  residence, 
which  the  Court  was  bound  to  recognize  in  any  decree  which 
it  might  pass  in  the  plaintiff's  favour,  it  could  not  have  been 
difficult  for  the  Judge  to  have  made  a  suitable  provision;  in  his 
decree  for  the  enjoyment  by  the  defendants  of  such  right,  which 
would  have  enabled  them  to  resist  any  future- encroachment 
upon  it  without  introducing  the  unusual  and  obJeoiionaUe 
2 
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condition  hi  question^  which^  as  noticed  in  the  certificate  of 
special  appeal^  renders  the  decree  in  effect  inoperative^  and  of 
DO  use  to  the  plaintiff. 

Upon  these  grounds  the  Court  considering  the  decision  of 
the  Judge,  as  it  now  stands^  to  be  opposed  to  judicial  usage ,  are 
pleased  to  annul  it,  and  to  remand  the  case  to  the  Judge's  file 
for  revision,  and  with  a  view  to  his  passing  a  fresh  decision  in 
it  conformable  to  law. 

The  order  passed  by  the  Court  upon  the  first  ground  of  the 
certificate  of  special  appeal  supersedes  the  necessity  of  their 
giving  any  opinion  upon  the  second  ground,  but  it  will  be  the 
duty  of  the  Judge  to  advert  to  it  when  the  case  may  again 
come  before  him  for  decision. 


The  Zlst  July  1852. 
Present: 


{A.  W.  Beobte,       "] 
S.  S.  Brown,  yJudges^ 

H.  B  Hahington,  J 


{Special  appeal  from  the  decision  af  F.  P. 
Buller,  Esq.,  Offg.  Judge  of  Furrucka- 
bad,datedZ6ih  November  1851. 

GuNXSHRAEB  AND  Benbbram,  fPlaintiffsJ,   Appellants, 

versus 

DowLUT  AND  OTHERS,  f  Defendants ) ,  Respondents. 

The  Judge's  decision  will  be  found  at  pages  161  and  162  of 
the  printed  reports  for  the  month. 

A  special  appeal  was  admitted  to  try  "1st,  whether  the  Judge 
was  justified  in  admitting  the  defendant  Dowlut  to  file  a  sup- 
plemental petition  of  appeal  assigning  reasons  for  his  not  hav- 
ing preferred  his  appeal  within  the  ordinary  period  prescribed 
by  law." 

2nd.  ^'  Whether  the  Judge  incorrect  in  stating  that  Dowlut, 
after  the  dismissal  of  his  application  to  appeal  in  formd  paU' 
peris,  was  authorized,  as  a  matter  of  right,  by  the  Judge's  order 
to  file  his  appeal  on  stampt  paper  within  ten  days." 

With  reference  to  the  first  point  mooted  in  the  certificate  of 
special  appeal,  the  Court  at  large  see  no  reason  to  disturb  the 
Judge's  decision;  they  observe  that,  agreeably  to  Clause  8rd 
Section  9  Regulation  XVI  of  1814,  no  further  pleadings 
beyond  the  answer  of  the  respondent  shall  be  admitted  in  any 
appealed  suits,  except  the  duplicate  of  the  plaint,  provided  for 
by  Clause  1st  Section  7  of  this  Regulation,  or  such  supplemental 
pleadings  as  may  be  authorized  by  the  Court  under  tiie  provi- 
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inons  of  Clause  3rd  Section  6  of  the  Aegulation ;  and,  imdei 
the  Clause  last  quoted,  the  Courts  are  prohibited  from  admit- 
ting any  supplemental  pleadings,  unless,  upon  a  perusal  of  the 
pleadings  previously  filed,  and  from  a  cimsideration  of  the  cir- 
cumstances alleged  by  the  parties,  they  shall  deem  it  just  and 
proper  to  admit  such  supplemental  plaint  or  other  supplemen- 
tary pleadings  to  be  filed  in  the  suit.  The  Judge,  therefore,  in 
admitting  the  supplementary  petition  of  Dowlut  after  the  case 
had  been  remanded  to  his  file^  has  not«  in  the  opinion  of  the 
Court,  transgressed  the  existing  laws  on  this  subject^  and  thns 
far  they  must  uphold  his  proceedings.  But^  in  regard  to  the 
me&nd  point  in  the  certificate,  they  are  nnaniiaous  in  opinion 
that  the  Judge  is  in  error.  By  the  law  **  a  ditcreiionary  power 
is  vested  in  the  Judge  of  admitting  appeals  from  the  decisions 
of  the  Moonsifif,  although  the  petitions  may  not  be  presented 
within  the  prescribed  period,  if  the  appellant  shall  show  satis- 
factory cause  for  not  having  before  presented    the  petition  * 

But  the  cause  shown  in  the  present  case 
*SnX^"mr  »  considered  by  the  Court  «o/tobc 
satisfactory,  and  should  not  haye  been  ac- 
cepted assuchbytheJudge;itcannotbeheldto  be  a  sufficient  ex- 
cuse for  delay  in  filing  a  petition  of  appeal  in  the  ordinary  mode, 
that  the  period  prescribed  by  law  was  consumed  by  the  appel- 
lant in  an  unsuccessful  attempt  to  appeal  in  formd  pauperis. 

The  result  of  that  attempt  shows  that  the  appellant  fraudu- 
lently  endeavoured  to  avail  himself  of  an  indulgent  law  intend- 
>ed  only  for  the  benefit  of  the  really  indigent,  and  it  would  be  in- 
consistent with  all  principles  of  justice,  and  operate  as  an  in- 
jurious example,  if  individuals  were,  under  such  circumstances, 
permitted  to  plead  their  own  dishonest  acts  in  favour  of  a  spe- 
cial indulgence  which  should  be  extended  only  to  honest  suitors 
who  have  been  prevented  by  circumstances  not  within  their  con- 
trol from  presenting  their  petitions  of  appeal  vdthin  the  period 
ordinarily  prescribe  by  law. 

The  Court  accordingly  being  of  opinion  that  the  Judge, 
in  admitting  the  appeal  of  Dowlut  for  the  reasons  assigned  by 
him,  has  exceeded  the  discretion  vested  in  him  by  law,  reverse 
his  decision,  and  order  that  the  costs  of  appeal  in  the  Judge's 
Court,  as  well  as  in  this  Court,  be  paid  by  the  respcmdent 
Dowlut* 

■9- 
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The  Slit  July  1852. 


Present: 


f  A.  W.  Bbobib,       1 
•<  S.  S.  Brown^  Y  Judges. 

I^H.  B,  Harington^  J 


r  Special  appeal  from  the  decision  ofW.  P. 
Case  No.  97  of  1852.-^      Masson,  Esq.^   Offg.  Judge  of  Goruck- 
1^     pwe,  dated  26/A  August  1851. 

FuBsuN  Sahoo^  (DifendantJ,  Appellant, 

versus 

Bamdbbn  Lall  and  (yrBEKBff  Plaintiffs  J,  Respondents. 

The  Officiating  Judge's  decision  in  this  case  will  be  found  at 
pages  153  and  154  of  the  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  1st, "  whether,  with  re- ; 
ference  to  authoritative   precedents,   the  plaintiffs  were  com- 
petent to  institute   a  suit   for  the  recovery  of  possession  of  the 
estate  mortgaged   during  the  life-time  of  their  father.^' 

2nd. ''Whether  the  Judge's  decision  be  not  vitiated  by  his  pass- 
ing a  decree  in  favor  of  the  plaintiffs  for  a  portion  of  their 
claim   without  specifying  what  that  portion  is.'' 

The  Court  are  unanimous  in  opinion  that,  with  reference  to 
the  precedents    noted  in   the  margin* 

•  Radhcy^arrf»,Appel.     ^^^  ^^j^   ^f  ^^^  respondent   to  obtain 

wernu  possession  of  hereditary  property  aliena- 

Baboo  Bhartpcrehad  and       ted  by  their  father  ( who  is  still  living, 

ReTponSents,  ^^^  ^^^  ^^*  ^®®^  made  a  defendant  in 

S.  D.  A.  N.  w.'p.,  the  suit)   cannot  be  entertained.     The 

8th  December  1851.  present  is  a  suit  for  possession    and 

Chiitterdha^^rLall,  Appd-  mutation  of  names,  as  an  exclusive  pro- 

laat,  prietary  right,  as  is  evident  from  the 

vtriMM  fact  of  the  respondents'  father  having 

^^8?  a\fTp!!*°**       ^^^  ^^^^  ^^®  ^^  **^®  defendants.   It  is 
llth  JaiM  18&61  xiot  a  suit,  simply,  to  declare   the  sale 

by  a  father  of  ancestral  property  with- 
out consent  of  his  sons  illegal.  On  this  ground  therefore  the 
Court  feel  themselves  compelled  to  reverse  the  decisions  both  of 
the  Principal  Sudder  Ameen  and  Judge,  (who  have,  though  with 
contrary  results,  decided  the  suit  on  its  merits),  and  to  dismiss 
the  respondents'  suit.  The  case  having  thus  been  disposed  of 
under  the  first  point  in   the  certificate  of  special  appeal,  thq 
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Court  do  not  consider  it  necessarjr  to  express  any  opinion  with 
reference  to  the  second  ground  on  which  the  special  appeal 
was  admitted.  The  costs^  in  all  the  Coarts^  will  be  charged  to 
the  respondento. 

.^.. 


Present 


The  Slst  July  1852. 

TA.  W,  Begbie^         "I 
:<  S.  S.  Beown,  >Judffes. 

[_  H.  B.   Harinoton,  J 


Case  No.  98  or  1852.  J      Masson,  Esq.,  Offg.  Judge  of  Gonui' 


f  Special  appeal  from  ike  decision  of  W.  P. 
Masson,  Esq.,  Offg.  Judge  of 
pare,  dated  26M  August  1851. 

RuHTOORAj  ANn  OTHEBSj    (Defendants),  Appellants, 
versus 
Ramdeen  Lall  ANn  others^  (Plaintiffs J,  Respondents. 

The  suit  is  similar  in  every  respect  to  case  No.  97  this  day 
disposed  of^  and  is  reported  at  page  155  of  the  Zillah  Decisions 
for  the  month.  It  has  reference  to  the  other  moiety  of  the  pro- 
perty alienated  by  Nynsookh  (the  father  of  the  respondenti) 
to  other  parlies.  The  special  appeal  was  admitted  on  precise- 
ly the  same  grounds  as  in  case  No.  97,  and  for  the  reasons 
therein  given  the  Court  are  pleased  to  reverse  both  the  decisions 
of  the  lower  Courts  and  to  dismiss  the  respondents'  suit,  with 
costs. 

The  SUt  Jidy  ISbi. 
Present:  A.  W.  Beobib^  Judge. 


{Special  appeal  from  the  decision  of  D. 
Robertson,  Esq.,  Offg.  Judge  ofBwrOhit 
dated  2Zrd  March  1852. 

MussuMAT  RuNJEST  KuoR,  (Plaintiff),  Appellant, 

versus 

McrssuMAT  Jumna  Euor  anu  others^  (Defendants),  Respondests. 

This  case  will  be  found  reported  at  pages  42  and  43  of  the 
printed  decisions  for  the  month. 
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A  special  appeal  is  admitted  to  try  firsts '^  whether  the  OflSciat- 
ing:  Judge's  decision  is  not  vitiated  by  his  disregard  of  the 
provisions  of  Act  XII  of  1848/' 

2nd.  '^  Whether  his  decision  is  not  incomplete  by  reason  of 
his  omission  to  notice  the  plaintiflPs  representation  relative  to 
the  alleged  adjustment  of  the  matter  in  dispute  by  the  spon- 
taneous reference  to  arbitration  by  the  parties  to  the  suit. 

I  am  of  opinion  that  the  OflSciating  Judge's  decision  is  open 
to  both  the  objections  specified  in  the  certificate  of  special 
appeal.  The  Judge's  EnglUh  decision  occupies  more  than  a  page 
of  the  printed  volume^  but  only  the  two  last  lines  have  been 
translated  into  the  vernacular  and  incorporated  with  the  decree, 
of  which  copies  were  furnished  to  the  parties.  The  two  lines 
thus  translated  are  as  follows :  '^  I  concur  with  the  decision  of 
the  Moonsiff  on  the  grounds  assigned  by  him  for  it,  and  dismiss 
the  appeal."  This  proceeding  does  not  fulfil  the  exigence  of  • 
the  law.  The  abstract  of  the  pleadings  and  proceedings  in  the 
Court  of  first  instance,  which  forms  the  principal  part  of  the 
Officiating  Judge's  decision,  should  also  have  been  translated 
and  incorporated  with  the  decree;  and  it  is  not  sufficient  that 
he  should  state  merely  that  '^  the  petition  of  appeal  is  brief, 
and  contains  nothing  beyond  a  repetition  of  some  of  the  pleas 
advanced  in  the  lower  Court."  It  is  necessary  that  the  reasons 
adduced  in  the  petition  of  appeal  in  refutation  of  the  Moonsiff's 
arguments  in  support  of  his  decision,  should  be  specified  by 
the  Judge,  as  well  as  his  own  reasons  for  overruling  the  appel- 
lant's pleas.  But,  in  addition  to  this  irregularity,  I  have  to 
observe  that  the  Officiating  Judge's  decision  is  essentially 
defective  in  consequence  of  his  having  omitted  to  take  the 
slightest  notice  of  the  appellant's  representation  to  the  efi^ect, 
that  an  amicable  adjustment  of  the  matter  in  dispute  had  been 
effected  by  arbitration  subsequently  to  the  Moonsiff's  decision 
and  the  appeal  to  the  Judge,  and  of  appellant's  requp.st  that  a 
decree  might  pass  in  conformity  with  the  arbitrator's  award. 
The  Officiating  Judge  in  his  English  printed  decision  has  not 
even  mentioned  the  fact  of  such  an  application  having  been 
made  to  him,  although  in  the  vernacular  decree  it  is  stated 
that  such  an  application  was  made,  and  that  an  ikramamah 
on  the  part  of  the  respondent  acknowledging  the  adjustment 
was  filed  by  the  appellant.  It  was  the  duty  of  the  Officiating 
Judge  to  state  this  fact  in  his  decision,  and  to  pass  an  order 
on  the  application,  and  to  record  at  length  his  reasons  for  not 
complying  with  the  appellant's  prayer,  if  he  saw  fit  to  reject  it. 
As  his  judgment  stands  at  present,  it  is  impossible  to  say 
whether  he  was  even  aware  of  the  fact  of  the  ihrdmamah  having 
been  filed^  for  this  Courtis  bound  to  accept  the  original  English 
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judgment  te  the  true  representation  of  tlie  Jadge'a  prooeediiigs 
and  opinion,  and  any  material  defect  therein  may  not  be  cmA 
by  any  additional  matter  in  the  Temacular  decree,  which,  in 
regard  to  all  points  wherein  it  is  at  variance  with  die  English 
original,  must  be  regarded  rather  as  the  work  of  the  Jndge'i 
decree  writer  than  of  the  Judge  himself. 

I  annul  the  Officiating  Judge's  decision  and  remand  At 
suit  to  his  file,  in  order  that  he  may  pass  a  fresh  decisi<Hi  with 
reference  to  the  foregoing  observations. 


.9. 
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The  Srd  August  1852. 
Present:  H.  B.  Harinoton,  Judge. 

{Special  apps^al  from  the  decision  of  T,  F. 
Woodcucky   Esq.,    Judge    of   Benares, 
dated  29th  January  1852. 

OocHAHiL  SiNOB  AND  OTHERS^  (Plaintiffs),  Appellants, 
ve7*stts 

IsHRE^DTAL  SiNOH  AND  OTHERS^  f  Defendants  J ,  Respondents. 

A  BRIE7  report  of  the  particulars  of  this  case  will  be  found 
in  the  volume  of  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  "  whether  the  decision 
of  the  Judge  must  not  be  held  to  be  incomplete  and  at  variance 
with  judicial  usage  and  numerous  precedents  of  this  Court, 
inasmuch  as  he  has  reversed  the  decision  of  the  Court  below, 
which  was  in  favor  of  the  plaintiffs,  without  a  full  statement 
and  consideration  of  the  reasons,  on  which  it  is  founded/' 

The  Court  observe  that  the  Judge  is  in  error  in  stating  the 
Moonsiff  to  have  passed  a  decree  in  favor  of  the  plaintiffs  solely 
on  the  evidence  of  five  of  their  witnesses ;  so  far  from  this 
bemg  the  case,  the  Moonsiff  has  entered  into  a  very  long  and 
labored  declaration  of  his  reasons,  founded  upon  documentary 
and  other  proofs,  altogether  irrespective  of  the  evidence  of  the 
witnesses,  referred  to,  which  forms  only  a  very  small  portion  of 
the  proofs,  on  which  his  judgment  is  based,  to  show  that  the 
orders  of  the  Revenue  Authorities  are  wrong  and  should  be  set 
aside;  these  reasons  are  altogether  overlooked  in  the  decision 
of  the  Judge,  who  has  confined  himself  to  a  brief  statement  of 
the  grounds  of  his  opinion  that  the  evidence  of  the  five  wit- 
nesses, in  question,  is  insufficient  to  support  the  award  passed 
by  the  Moonsiff  in  favor  of  the  plaintiffs.  As  noticed  by  the 
Judge,  the  decree  of  the  Moonsiff  is  no  doubt  tediously  and 
preposterously  long;  it  covers  no  less  than  twenty-eight  sheets  of 
paper  and  measures  fifty-five  feet;  some  of  the  arguments  also  are 
so  ambiguously  worded  that  the  vakeel  of  the  plaintiffs  has  been 
obliged  to  admit  that  after  studying  them  for  two  days,  he  has 
not  been  able  to  comprehend  them,  and  the  Government  vakeel 
mentioned  in  open  Court  that  a  retainer  having  been  sent  to 
him  by  the  respondents,  after  looking  at  the  decree,  he  found 
it  so  cQfficult  to  understand,  that  he  threw  up  his  brief  in  des- 
pair ;  under  these  circumstances  the  Court  are  of  opinion  that 
the  Judge  would  have  been  fully  justified  in  remanding  the 
case  to  the  Moonsiff's  Court  with  an  injunction,  requiring  him 
to  revise  his  judgment  and  to  pass  a  fresh  decision   in  the  cate^ 
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which  should  be  expressed  in  lucid  and  intelligible  terma^  and 
comprised  within  the  ordinary  limits  of  a  judicial  award.  But 
whatever  may  be  the  defects  of  the  MoonsiflPs  decision^  there 
can  be  no  doubt^  the  Court  observe^  that  he  has  bestowed  very 
great  labor  upon  the  case  with  the  laudable  design  of  fully 
mastering  the  merits  of  it,  and  that  he  has  entered  into  a  de- 
tailed exposition  of  his  reasons  for  considering  the  plaintiffs 
entitled  to  a  decree  in  a  very  elaborate  judgment^  which,  fol- 
lowing the  just  and  wholesome  rule,  established  by  the  Court 
in  respect  to  the  duty  of  an  Appellate  Court  in  reversing  the 
decision  of  a  Court  of  primary  jurisdiction,  the  Judge  coald 
not  set  aside  without  a  full  consideration  and  refutation  of  the 
grounds  upon  which  it  is  based;  this  rule  has  clearly  been  con- 
travened in  the  present  instance,  and  however  much  the 
Court  may  regret  the  necessity  for  their  interference,  they  feel 
that  they  have  no  alternative  but  to  annul  the  decision  of 
the  Judge,  and  to  remand  the  case  to  his  file  to  be  adjudicated 
afresh  in  reference  to  the  foregoing  observations.  In  giving  effect 
to  these  orders  the  present  Judge  will  understand  that  if 
upon  a  review  of  the  Moonsiff's  decision,  he  should  consi- 
der it  desirable,  he  is  at  liberty  to  remand  the  case  to 
that  OflBcer's  Court  for  the  purpose  stated  in  the  body  of 
this  dqcisioQ. 


The  Zrd  August  1852. 
Present :  A.  W.  Bkgbie,  Judge. 

rSpecicd  appeal  from  the  decisiom  of 
n  « XT  ofio  Toert  I  Mohumed  Hoossein  Khan^  Principal 
CasbNo.268of1852.^       ^^^^^  ^«iee«  0/  Bar eUly!  dated  17rt 

(^     May  1852. 

Bahadur  Singh  and  Pem  Singh,  (Plaintiffs),  Appellants^ 

versus 

MussuMAT  Rysbe  and  others,  (Defendants),  Respondents. 

This  is  a  suit  to  recover  possession  of  two  biswahs  four 
biswansees,  &c.  of  piUiee  Rysee  in  mouzah  Kutaya  Burjoo,  under 
a  byenamah  dated  15th  September  1846.  The  Moonsiff  had,  pre- 
viously, under  date  2nd  April  1850,  nonsuited  the  plaintil& 
on  the  ground  that  a  portion  only  of  the  purchase  money  had 
been  paid;  but  his  order  was  reversed  in  appeal  by  the  Judge, 
under  date  17th  February  1851,  and  the  case  remanded  to  the 
Moonsiff',  '^  to  be  disposed  of  on  its  merits."  In  accordance 
with  these  instructions,  the  Moonsiff  proceeded  to  retry  the  case ; 
and,   on  the  7th  July   1851,  passed  a   decree   in  favor  of  the 
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plaintiffs.  In  appeal^  the  Principal  Sudder  Ameen  reversed 
the  Moonsifi^s  decision  on  the  ground  that  the  Moonsiff  had 
misunderstood  the  Judge's  order  of  remand,  the  purport  of  which 
was  that  in  the  event  of  the  payment  of  the  entire  amount  of 
the  purchase  money  not  being  established  to  the  Moonsiff's 
satisfaction,  the  suit  should  be  dismissed;  not  that  a  decree 
should  be  passed  in  favor  of  the  plaintiffs. 

I  admit  a  special  appeal  to  try  ^'whether  the  Principal  Sudder 
Ameen  has,  rightly,  understood  the  purport  of  the  Judge's  order 
of  remand  in  this  case,  under  date  17th  February  1851,  on  the 
strength  of  which  he  has  reversed  the  decision  of  the  Moonsiff." 

It  is  quite  clear  that  the  Principal  Sudder  Ameen,  not  the 
Moonsiff,  has  misunderstood  the  purport  and  intent  of  the 
Judge's  order  of  remand  (which  will  be  found  at  pages  21 
and  22  of  the  printed  decisions  for  1851);  and  has,  consequently, 
reversed  the  Moonsiff's  decision  on  insufficient  grounds. 
The  Judge  considered  the  reasons  assigned  by  the  Moonsiff 
insufficient  to  justify  his  order  of  nonsuit^  and  remanded  the 
suit  to  be  tried  on  its  merits :  leaving  it  discretional  with  the 
Moonsiff  to  decree  in  favor  of  either  party,  according  to  his 
own  view  of  law  and  justice.  It  would,  indeed,  have  been  inconsist- 
ent with  judicial  usage  had  the  Judge  remanded  the  suit 
with  the  view  attributed  to  him  by  the  Principal  Sudder  Ameen ; 
an  Appellate  Court  has  no  right  to  dictate  to  the  inferior 
tribunal  the  decision  which  it  shall  pass;  it  may  only  point 
out  the  errors  in  the  decision  which  has  been  passed;  and  enjoin 
the  avoidance  of  those  errors  in  the  amended  decision.  It 
would,  moreover,  have  been  a  very  unnecessary  proceeding  on 
the  part  of  the -Judge,  (supposing  him  to  have  had  such  autho- 
rity) to  remand  the  case  to  the  Moonsiff's  file,  merely  with  a 
view  to  the  dismissal  of  the  suit,  as  an  order  to  that  effect 
might  have  been  passed  by  the  Judge  himself,  and  much  delay 
and  trouble  to  the  parties  thereby  prevented.  This  consider- 
ation furnishes  an  additional  proof  (if  any  were  wanting)  that 
the  Principal  Sudder  Ameen  has  completely  misunderstood  the 
Judge's  order,  and  has  reversed  the  Moonsiff's  decision  on 
utterly  untenable  grounds. 

I  accordingly  annul  the  decision  of  the  Principal  Sudder 
Ameen,  and  remand  the  suit  to  that  officer  in  order  that  he 
may  pass  a  fresh  decision  on  the  merits,  with  advertence  to 
the  foregoing  remarks. 
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The   ^th  August  1852. 
Present:   II.    B.    Harinoton^   Judge. 

{Regular  appeal  from  the  decimn of  G. 
Blunt,  Esq.,  Judge  of  AUygurh,  dated 
Ibth  August  1851. 

Mahombd   Muhmood  Ali   Khan^  (Defendant),  AppeUant, 

versus 

DowLUT  Singh   and  others^  ( Plaintiffs  J  ^  Respondents, 

Suit  to  redeem  the  mortgage  of  mouzah  Jettowlah,  pergnn- 
uah  Coel^  after  payment  into  Court  of  the  principal  sum  lent. 

The  particulars  of  the  case  and  the  reasons  of  the  Judge's 
decision  in  favor  of  the  plaintiffs  are  given  in  the  volume  of 
printed  decisions  for  the  month. 

The  appellant  moves  for  the  reversal  of  the  Judge's  decision 
on  the  foUowiug  grounds;  firsts  that  as  the  respondents  plead 
that  both  the  principal  and  interest  of  the  loan  have  been  liqui- 
dated from  the  usufruct  of  the  property  mortgaged,  and  the 
redemption  of  the  mortgage  is  claimed  by  them  on  that  ground, 
they  were  bound  to  have  established  the  fact  of  such  liquida- 
tion, which  not  having  been  found  by  the  Judge,  he  should 
have  nonsuited  the  claim,  any  thing  in  the  conditions  of  the 
deed  of  mortgage  notwithstanding. 

2ndly.  That  the  appellant  had  committed  no  fault,  which 
would  give  the  respondents  a  cause  of  action  against  him,  or 
justify  their  having  brought  him  into  Court  to  defend  this  suit. 
That  if  the  respondents  were  desirous  of  redeeming  the  mort- 
gage, they  should  have  tendered  the  amount  of  the  loan  to  the 
appellant  and  if  he  refused  to  receive  it,  and  to  give  up  possession 
of  the  property,  as  had  been  falsely  alleged  by  the  respondents  to 
have  been  the  case,  a  cause  of  action  would  have  been  created, 
in  default  of  which  their  present  suit  should   be  nonsuited. 

And  3rdly.  That  the  finding  of  the  Court  below  that  no 
balance  was  due  to  the  appellant  on  account  of  advances,  made 
by  him,  was  opposed  to  the  evidence. 

To  the  first  ground^of  appeal  it  appears  a  sufficient  answer 
that  the  appellant  is  in  error  in  supposing  the  present  suit  for 
redemption  to  have  been  brought  upon  the  ground  of  the  princi- 
pal and  interest  of  the  loan  having  been  liquidated  from  the 
mesne  proceeds  of  the  property  mortgaged.  The  real  ground 
of  the  respondents'  action  is,  that  it  being  stipulated  in  the 
deed  of  mortgage  that  the  profits  of  the  estate  should  be  taken 
by  the  appellant  in  lieu  of  interest,  which  the  appellant  does 
not  deny,  the  payment  by  them  into  Court  of  the  principal  of 
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the  loan  clearly  entitles  them  to  claim  redemption,  and  the 
Court  below  has  passed  a  decree  in  their  favor  on  that  ground 
alone. 

In  respect  to  the  second  ground  of  appeal  I  find,  on  referring 
to  the  pleadings,  that  although  the  respondents  distinctly  de- 
clared in  their  plaint  that  they  had  tendered  the  amount  of  the 
loan  to  the  original  mortgagee,  who,  having  demised,  has  been 
succeeded  by  the  appellant  as  his  heir,  and  claimed  the  redemp- 
tion of  the  mortgage,  but  that  he  refused  to  receive  the  money, 
or  to  restore  the  estate,  the  averment  was  not  denied  in  the 
answer  to  the  plaint,  and  notwithstanding  that  it  was  repeated, 
by  the  respondents  in  their  replication,  no  rejoinder  was  filed, 
and  the  plea,  in  consequence,  remained  undisputed  in  the  Court 
below ;  under  these  circumstances,  although  the  point  was  very 
unnecessarily  made  one  of  the  issues  for  trial  in  that  Court,  I 
am  of  opinion  that  the  appellant  is  not  in  a  position  to  plead 
it  in  appeal. 

There  remains  the  third  and  last  ground  in  regard  to  the 
outstanding  balances,  alleged  to  be  due  on  account  of  advances 
made  to  assamees,  the  repayment  of  which,  conjointly  with  the 
amount  of  the  loan,  is  declared  to  be  one  of  the  conditions  of 
the  bond  before  redemption  can  be  claimed. 

The  respondents  aflSrm  that  no  advances  having  been  made, 
there  can  be  nothing  due  on  this  account,  and  they  have  given 
the  evidence  of  several  witnesses  to  establish  their  plea.  The 
only  proofs,  which  the  appellant  has  been  able  to  adduce  in 
support  of  this  part  of  his  case,  consist  of  two  rough  memoranda 
of  the  names  of  the  assarnees,  to  whom  the  advances  are  stated 
to  have  been  made,  with  the  amount  owing  by  each,  and  the 
evidence  of  the  putwarree  of  the  village.  In  cross-examina- 
tion, however,  he  was  obliged  to  admit  that  the  only  year,  in 
which  any  advances  were  made,  was  1245  Fuslee,  which  appears 
to  have  been  a  year  of  drought;  that  during  the  intervening 
period  of  thirteen  years  no  steps  of  any  kind  have  been  taken 
by  the  appellant  or  his  predecessor  to  recover  the  amount  either 
by  distraint,  suit  or  otherwise;  that  the  sum  was  not  entered 
in  any  book,  kept  at  the  time,  and  that  it  has  not  been  entered 
as  an  outstanding  balance  in  any  of  the  books  or  papers  subse- 
quently kept  and  filed  by  him  in  the  Collector's  oflSce.  It  has 
not  been  attempted  to  be  proved  that  the  advances  were  made 
through  the  respondents  which,  under  the  terms  of  the  deed  of 
mortgage,  was  essential  to  render  them  liable  for  the  amount 
and  I  am,  consequently,  of  opinion  that  the  appellant  has  failed 
to  show  any  sufficient  reason  for  my  dificring  from  the  finding 
of  the  Court  below,  which  disallows  his  claim  to  the  particular 
item  in  question,  or  for  the  interference  of  this  Court,  on  eithee 
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of  the  other  two  grounds  of  appeal^  with  the  judgment  ohained 
by  the  respondents  in  their  favor.  The  appeal  is  accitdingly 
dismissed  with  costs. 


The  6th  August  1852. 
Present ;  H.  B.  Habinoton^  Judge. 

{Special  appeal  from  the  decision  of  K  J. 
Tayler,  Esq.,  Judge  of  Jounpore,  dated 
26th  March  1852. 

Ram  Dass^  ( Plaintiff )^  Appellant, 

versus 

GooBDUT  Singh  and  others^  ( Defendants ),  Respondents. 

A  BRiBP  report  of  this  case  will  be  found  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  allowed  to  try  Ist  '^whether  the  decision 
of  the  Judge  can  be  considered  to  fulfil  the  requirements  of 
Act  No.  XII  of  1843,  and  2ndly  whether  the  reasons^  assigned 
by  the  Principal  Sudder  Ameen  for  nonsuiting  the  claim  of  the 
plaintiff,  which  order  for  nonsuit  was  upheld  by  the  Judge  in 
appeal,  are  good  and  sufficient  in  law. 

With  regard  to  the  first  ground,  mentioned  in  the  certificate 
of  special  appeal,  the  Court  observe  that  the  Principal  Sudder 
Ameen,   for  reasons  recorded  in  his  judgment,  being  of  opinion 
that  the  claim  of  the  plaintiff  could  not  be   tried  upon  the  me- 
rits in  the  form,   in  which  it  was  pending  before  the  Court, 
nonsuited  him.     In   appealing  from   this  order  to  the  Judge's 
Court   the  plaintiff  showed  cause   against  it,   and  detailed  at 
length  in  his  reasons   of  appeal  his   specific  objections  to  the 
order,  and  the  grounds,  upon  which  he  moved  for  the  remand 
of  the  case  to  the  Principal  Sudder  Ameen's  file;  of  these  rea- 
sons no  notice  was  taken  by  the  Judge  in  his  decision  beyond 
what  is  contained  in  the  following  brief  and  general  remark ; 
'^  this  case  was  brought  according  to  the  provisions  of  Section 
16  Regulation  Y  of   1831,  and  no  sufficient  ground  has  been 
shown  to  impugn  the  justice  and  correctness  of  the  Principal 
Sudder  Ameen's   decision.     It  is   therefore  confirmed.'*    The 
Court  cannot  accept  this  as  a  decision  of  the  points  at  issue 
between  the  parties  in  the   appealed  suit  before   the  Judge 
within  theintent  andmeaning  of  ActNo.XII  of  1843;under  the 
terms  of  that  Act,  as  has  been  ruled  by  numerous  decisions  of 
the  Court,  it  was  the  duty  of  the   Judge  not  only  to  have 
shown  in  his   decision  that   the  arguments,   advanced  by  the 
appellant  to  his  Court  against  the  Principal  Sudder  Ameen's 
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order  of  nonsuit^  had  received  full  consideration  from  him,  but 
to  have  recorded  his  reasons  for  overruling  them ;  in  both  these 
respects  the  decision  of  the  Judge  is  manifestly  defective,  and 
the  Court  are  compelled,  therefore,  to  annul  it  and  to  remand 
the  case  to  the  Judge's  file  for  revision  and  adjudication  afresh 
in  reference  to  the  foregoing  observations. 

The  order,  passed  by  the  Court  upon  the  first  ground,  men- 
tioned in  the  certificate  of  special  appeal,  renders  it  unneces- 
sary for  them  to  give  any  opinion  upon  the  second  ground ; 
they  must  remark,  however,  that  thedecisionof  the  Judge  having 
been  passed  subsequently  to  the  receipt  in  his  Court  of  the 
Gazette,  containing  a  copy  of  their  Circular  letter  of  the  5th 
March  last,  which  calls  the  particular  attention  of  the  Appel- 
late Courts  to  the  necessity  of  their  noting  in  their  judgments 
all  the  leading  grounds  of  appeal,  which  are  stated  in  an  intel- 
ligible manner,  and  of  recording  their  opinion  upon  them,  the 
Judge  should  have  been  more  careful  and  by  a  proper  observance 
of  the  rule  just  quoted,  should  have  obviated  the  necessity  of 
the  Court's  interference  with  his  decision  for  a  want  of  atten* 
tion  thereto. 

The  6ih  August  1852. 
Present:  H.  B.  Harington,  Judge, 

{Special  appeal  from  the  decision  of  It. 
J.  Tayler,  Esq.,  Judge  of  Jounpore, 
dated  6th  April  1852. 

Haj£E  Mahombd  Imam  Buksh,  (Plaintiff)^  Appellant, 

versus 

Shah  Qasim  Ali  and  others,  (Defendants)^  Respondents. 

A  BRIEF  report  of  the  particulars  of  this  case  is  given  in  the 
volume  of  printed  decisions  of  the  month. 

The  defects  in  the  decision  of  the  Judge,  which  led  to  the 
admission  of  a  special  appeal,  are  precisely  similar  to  those, 
noticed  in  the  Court's  decision  in  the  preceding  case.  No.  364 
of  1852,  decided  under  this  date,  and  the  Court  pass  the  same 
order  in  this  case  also,  reversing  the  decision  of  the  Judge  and 
remanding  the  case  to  his  file  with  a  view  to  his  recording  a 
fresh  decision  in  ft  in  conformity  to  Act  No.  XII  of  1843 
and  the  Circular  Orders,  dated  the  5th  and  published  in  the 
Agra  Government  Gazette  of  the  16th  March  last. 
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The  Wth  August  XSb'Z. 
Present:  A.  W.  Bbgbie,    Judge. 

{Special  ajppeal  from  the  decision  of  R,  J. 
Tayler,  Esq.,  Judge  of  Jounpore,  daied 
Srd  March  1852. 

MossuMAT  FcsEEHA  BsBBE,  (PlahUiffjy  AppeUatU, 
versus 

MussuMAT  Emamee  Bebeb  and  others^  (Defendants),  Respondenii. 

See  page   22  of  the  printed   Bieports  of  the  month  for  the 
Judge's  decision  in  this  case. 

I  admit  a  special   appeal  to  try  ''  whether  the  Judge  has 
conformed  to  the  provisions  of  Act  XII  of  1843.'* 

I  am  of  opinion  that  the  Judge's   decision  does  not  fulfil 
the  requirements  of  the  law  referred  to  in  the  certificate  of 
special  appeal.      The  Judge  has  contented  himself  with  stat- 
ing that   '^  this  case  was  brought  on  according  to  the  provi- 
sions  of  Section  16  Regulation  V  of  1831^  and  that  no  suffi- 
cient grounds  have  been  shown  to  impugn  the  correctness  and 
justice  of  the  Principal   Sudder   Ameen's  decision^  which  is 
therefore    confirmed.''     This  is    not  sufficient;  on     perusing 
the'  decision  of    the    Principal    Sudder    Ameen^  I    filnd  that 
that  officer  nonsuited  the  appellant  on  two  grounds :  1.  Because 
she  had  omitted    to    spcify  the    date    of  the    demise    of  one 
Sheikh  Zeea-ooUah^  whose  heir  and  representative  she  professed 
to  be^  a  particular  which  the    Principal    Sudder    Ameen  con- 
sidered to  be  essential  to   the    completeness  of  her    petition 
of  plaint^   as   without   it   the    question   of  limitation    could 
not  be  decided;   and  2.    Because  she  had    stated   that  the 
defendants  had  made  her   a  certain   allowance  up   to  1257, 
out  of  the   profits   of  the   village  in  acknowledgment  of  her 
proprietary  rights,  but   she   had  omitted   to  specify  the  exact 
amount  of  that  allowance.    In  her  petition  of  appeal  to  the 
Judge,  the   appellant    entered  into  a   lengthened  argument, 
to  show  that   the  reasons   assigned  by  the  Principal  Sudder 
Ameen  for   nonsuiting   her   were  insufficieot.     It  was  incum- 
bent on   the    Judge  agreeably   to   Act    XII  of  1843,  which 
requires   that  '^the  points  to  be  decided,  the  decision  thereon, 
and  the  reasons   for  the   decision/'  shall  be  written  in  English 
and   translated  into  the  vernacular   and   the  said  translation 
incorporated  in   the    decree,   to  specify   the   grounds  of  the 
appeal   and  his  reasons  for   overruling  them.     The  judgment 
as  it  stands  is   most  unsatisfactory,  as  it  conveys  no  assurance 
either  to  the  appellant  or   to  the  Appellate  Court  that  the 
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pleas  contained  in  the  appeal  have  been  well  considered 
by  the  Judge,  and  that  his  confirmation  of  the  order  of  the 
Principal  Sadder  Ameen  is  based  on  valid  reasons.  I  annul 
the  decision  of  the  Judge  and  remand  the  case  in  order  that 
a  fresh  decision  may  be  recorded    in  strict  conformity  with 


the  law. 


The  12/A  August  1852. 
Present:  S.  S.  Brown,  Judge, 


Case  No.  266  OP  1852. 


r  Special  appeal  from  the  decision  of  Mahom- 
med  Hyder  Ali  Khan,  Additional  Princi- 
pal Sudder  Ameen  of  Ghazeepore,  dated 
3lst  March  1852. 
Shsoumber  Singh  and  others,  (Plaintiffs J,  Appellants, 

versus 
HuRUK  DooBEE  AND  OTHERS,  ( Defendants  J ,  Respondents^ 

The  suit  was  brought  for  the  recovery  of  Ba  132-1 1|  due  on 
account  of  the  proprietary  share  of  the  proceeds  from  the  pro- 
duce of  certain  fruit  and  other  trees  on  the  plaintiffs'  estate. 
The  claim  was  resisted  by  the  defen.lantson  the  ground  that  the 
produce  had  always  been  enjoyed  by  them  without  payment 
of  any  dues. 

The  Moonsiff  dismissed  the  claim,  but  on  appeal  the  Princi- 
pal Sudder  Ameen  in  reversal  of  the  judgment  decided  that  the 
right  of  the  plaintiffs  to  a  moiety  of  the  proceeds  was  establish- 
ed. Being,  however,  of  opinion  that  the  demand  was  an 
extravagant  one,  he  assumed  the  sum  total  of  the  gross  pro- 
ceeds at  the  reduced  sum  of  Bs.  92,  minus  interest  which  was 
disallowed,  and  deducting  therefrom  a  moiety  as  a  set-off  on 
account  of  waste  and  expenses  fixed  the  net  proceeds  at  Bs.  46, 
from  which  the  half  being  deducted  left  the  proprietors'  share 
at  Bs.  23  which  was  decreed. 

A  special  appeal  was  admitted  to  try  '*  whether  when  the 
suit  was  for  the  recovery  of  the  proprietary  share  or  hakimee 
hissah  of  the  produce  of  certain  trees,  the  ryotte  share  being 
deducted  therefrom,  the  Principal  Sudder  Ameen  was  not  in 
error  in  allowing  in  his  decree  a  second  deduction  on  account 
of  the  ryotee  share  in  the  value  of  the  produce  assumed  by  him.'' 

The  special  appeal  was  admitted  on  the  ground  of  what 
appeared  to  be  a  manifest  error  in  the  judgment  of  the  lower 
Court  in  allowing  a  twofold  deduction  on  account  of  the  ryotee 
share.  The  judgment  is  not  carefully  and  clearly  worded,  but 
the  abstract  which  has  been   given  above  shows  that  the  B&  92 
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were  assumed  as  the  estimated  gross  proceeds  of  the  whole 
produce,  and  not  merely  of  the  share  of  the  produce  claimed 
by  the  appellants,  and  as  the  error  objected  to  in  the  application 
of  special  appeal  has  not  now  been  found  to  have  occurred, 
no  ground  for  interference  in  the  judgment  presents  itself, 
and  the  appeal  is  therefore  dismissed  with  costs. 


-®- 


Tlie  \%th  AuguBi  1852. 
Present:  S.  S.  Brown,  Judge. 


r  Special  appeal  from  the  decision  of  H.  C. 
Case  No.  289  or  1852.  -{       Tucker,  Esq.,  Ojfg.  Judge  of  AUahabad, 
t     dated  14tt  April  1852. 

Sted  Sobhan  Am,  (Plaintiff),  Appellant, 

versus 

Sheikh  Easim  Ali,  (Defendant),  Respondent. 

The  decision  of  the  Judge  will  be  found  in  the  printed 
volume  of  the  month. 

A  special  appeal  was  admitted  to  try  "  whether  the  Judge 
had  conformed  in  the  case  to  the  requirements  of  Section  1, 
Regulation  XII  of  1843  by  recording  the  points  to  be  decided, 
the  decision  thereon  and  the  reasons  for  the  decision.^ 

The  judgment  passed  by  the  Appellate  Court  must  be 're- 
garded as  an  imperfect  fulfilment  of  the  intent  of  the  Act. 
The  statement  of  the  case  in  the  plaint  set  forth  that  Jaffor 
Ali,  the  father  of  the  plaintiflF,  held  undisturbed  possession  of 
the  share  now  claimed  from  the  proceeding  of  the  special  com- 
mission in  1828  up  to  the  period  of  his  demise  in  1839,  and 
that  a  long  period  of  minority  followed  during  which  plaintitF 
who  had  been  deprived  of  his  rights  after  his  father's  death 
was  precluded  from  obtaining  redress.  The  defendant  in  his 
answer  denied  that  JaflFur  Ali  had  ever  held  possession,  or  that 
plaintiflF  was  a  minor  at  the  time  of  his  death.  The  MoonsiflT  after 
a  very  elaborate  and  careful  survey  of  all  the  documentary  and 
oral  proof  adduced  by  the  parties  which  bore  in  any  way  on 
the  first  issue  of  limitation  raised  between  them  in  the  case, 
decided  that  there  was  no  sufficient  proof  of  JaflFur  All's  pos- 
session at  any  period  prior  to  his  demise  which  had  occurred 
within  twelve  years  from  the  date  of  suit,  and  that  it  was 
therefore  unnecessary  to  enquire  whether  plaintiflF  was  a  minor 
iat  the  time  of  his   father's  death  or  no. 

From  this  decision  an  appeal  was  preferred  by  the  plaintiflF 
who  contested  in  detail   and  on  distinct  grounds  the  concla- 
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sions  arrived  at  by  the  Moonsiff  from  the  evidence.  The  rea- 
sons of  appeal  were  not  noticed  by  the  Judge  who  confined 
himself  in  his  decision  to  observing  ^^  that  plaintiff's  father  was 
originally  entitled  to  an  equal  share  with  Taj  Beebee^  but  that 
with  the  exception  of  some  small  payments  of  revenue  in  1243 
and  1244  Fusleehemadenoeffortto  obtain  his  right  from  the  issue 
of  the  Commissioner's  order  of  19th  July  1828  to  the  date  of 
filing  the  present  suit  in  1850,  and  that  plaintiff  had  failed 
to  prove  any  possession  within  twelve  years/'  and  rejected  the 
appeal. 

The  conciseness  of  the  judgment  leaves  it  uncertain  whether 
the  features  of  the  case^  and  the  reasons  assigned  by  the  appel- 
lant for  his  dissatisfaction  with  the  judgment  of  the  Court 
below  have  been  fully  considered  by  the  Appellate  Court.  The 
case  comprised  a  body  of  evidence  having  relation  to  the  fact 
of  the  possession  of  .Taffiir  Ali  as  connected  with  the  limitation 
question^  on  which  a  full  opinion  had  been  given  by  the  Moon- 
siff, and  reasons  equally  full  had  been  urged  by  the  appellant 
against  the  Moonsiff's  decision.  It  rested  with  the  Appellate 
Court  to  consider  these  reasons  and  to  determine  whether 
there  were  sufficient  grounds  for  altering  the  decision  of  the 
Court  of  first  instance.  The  simple  declaration  by  the  Appel- 
late Court  of  its  finding  on  the.  case  in  general  terms,  without 
advertence  to  the  points  submitted  to  it,  and  without  the 
reasons  of  the  decision  being  duly  recorded,  does  not  satisfy 
the  requirement  of  the  Act.  The  decision  is  accordingly 
annulled,  with  instructions  to  the  Judge  to  record  a  fresh 
judgment  in  advertence  to  the  foregoing  remarks. 


The  \%th  August  1852. 
Present ;  A.  W.  Begbib,  Judge. 


r  Special  Appeal  from  the  decision  of  R. 
Case  No.  288  or  1852.  -<       J.  Tayler,   Esq.,  Judge  of  Jounpore, 

L     dated  Ihth  April  1852. 

Mb.  J.  M.  TaiTTON,  (Plaintiff),  Appellant,] 

versus 

Shbikh  Bubur  Ali  and  others,  (Defendants J,  Respondents. 

For  the  Judge's  decision  see  page  40  of  the  printed  decisions 
for  the  month. 

A  special  appeal  is  admitted  to  try  ^'  whether  the  Judge  has 
conformed  to  the  provisions  of  Act  XII  of  1848." 

I  am  of  opinion  that  the  Judge  has  neglected  to  fulfil  the 
reqairements   of  the  law  referred  to  in  the  above  certificate 
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and  that  his  decision  is  thereby  vitiated,  and  cannot  be  sqs* 
tained.  The  whole  of  his  judgment  on  the  appeal  preferred 
to  him  is  contained  in  four  lines,  which  constitute,  apparently, 
a  formula  in  his  office  whenever  he  affirms  a  decision  of  the  lower 
CJourts,  under  the  provisions  of  Clause  3,  Section  16,  Regulatioa 
V  of  1831,  without  serving  any  process  on  the  respondent. 
It  has  been  repeatedly  ruled  by  both  the  Sudder  Courts  that 
this  brief  mode  of  recording  judgment  in  such  cases,  is  not 
sufficient;  and  the  Zillah  Judge's  attention  to  this  point  was 
expressly  directed  by  this  Court's  Circular  under  date  5th  March 
last.  It  is  to  be  regretted  that  the  Judge  of  Jounpore,  with 
that  Circular  so  fresh  in  his  recollection,  still  persists  in  a 
system  condemned  by  this  Court.  Out  of  twenty  appeals  disposed 
of  by  him  during  the  month,  I  observe  that  in  no  less  than  seven 
this  objectionable  course  has  been  adopted.  In  the  present 
case  it  was  the  more  necessary  that  the  Judge  should  have 
entered  into  some  details,  seeing  that  the  suit  had  already 
been  remanded  to  him  for  retrial  by  this  Court,  under  date 
22nd  July  1851  [see  pages  290  and  291  of  this  Court's  print- 
ed decisions  for  that  year  and  the  Judge's  previous  decision 
under  date  19th  August  1850]  and  that  the  decision  of  the  case 
depends  on  the  construction  of  the  contract  entered  into  be- 
tween the  parties, regarding  which  there  might  be  two  opinions; 
and  it  was  the  duty  of  the  Judge  to  satisfy  the  appellant  and 
this  Court  that  he  had  duly  considered  the  arguments  urged 
by  the  appellant  in  refutation  of  the  Principal  Sudder  Ameen's 
reasons  for  dismissing  his  suit. 

I  annul  the  decision  of  the  Judge  and  again  remand  the  suit, 
with  an  injunction  to  him  to  notice  the  objections  urged  in 
the  appellant's  petition  of  appeal  to  his  Court,  and  to  give  his 
specific  reasons  for  rejecting  them. 

The  I2ih  Auffust  lSb2. 
Present:  A.  W.  Bbgbib,  Judge. 

{Special  appeal  from  the  decision  ofAbdoor 
Ruhman  Khan,  Principal  Sudder  Ameen 
of  Benares,  dated  20th  April  1852- 
SuMPUTRAM,  TEWARRBE,  f  Defendant  J ^  Appellant, 
versus 
Ramjee,  BEBAs,  Plaintiff),  Respondent. 
This  case  was  on  the   appeal  of  the  plaintiff  remanded  for 
retrial  to  the  Principal   Sudder  Ameen  by  this   Court  under 
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date  16th  February  last  [see  pages  39  to  41  of  this  Court's 
printed  decisions  for  the  current  year]  for  fresh  adjudication 
on  two  points  viz.  the  authenticity  of  the  will  and  the  alleged 
nonage  of  Krishnajee.  The  Principal  Sudder  Ameen  has  now 
recorded  a  fresh  judgment,  having  contrary  to  his  former  de- 
cision passed  a  decree  in  favor  of  the  plaintiffs  and  the  pre- 
sent appeal  is  on  the  part  of  the  defendant. 

I  admit  a  special  appeal  to  try  ''whether  the  Principal  Sud- 
der Ameen  has  given  eflFect  to  the  instructions  of  this  Court 
in  regard  to  the  proper  mode  of  proceeding  for  the  purpose  of 
determining  the  disputed  fact  of  the  nonage  of  Krishnajee/' 

I  am  of  opinion  that  the  decision  of  the  Principal  Sudder 
Ameen  does  not  fulfil  the  requirements  of  this  Court's  order  of 
remand.  The  Principal  Sudder  Ameen  has  amended  one  of  the 
errors  pointed  out  in  his  former  decision  and  has  now  re- 
corded an  explicit  opinion  in  regard  to  the  authenticity  of  the 
will  which  he  recognizes ;  and  I  see  no  sufficient  reason  urged 
in  the  present  petition  of  appeal  to  interfere  with  that  finding. 
But  he  has  not  rectified  the  error  noticed  by  this  Court  in 
respect  to  the  manner  in  which  he  had  adjudicated  the  other 
disputed  fact  of  Krishnajee's  nonage.  The  Court  in  its  order 
of  remand  expressed  an  expectation  *'  that  the  Principal  Sud- 
der Ameen  will  adjudicate  this  question  in  a  mode  more  conso- 
nant with  judicial  usage,  than  that  pursued  by  him.  They  do 
not  consider  that  the  age  of  Krishnajee  can  properly  be  deter- 
mined by  personal  observation."  The  Principal  Sudder  Ameen 
now  states  that  he  never  entertained  any  doubt  as  to  the  fact 
of  Krishnajee  being  a  minor,  at  the  time  the  rent  was  paid  to 
him;  although  he  had  considered  he  was  competent  to  receive  it; 
but  that  now  in  deference  to  this  Court's  expressed  opinion^ 
he  negatives  the  validity  of  this  transaction.  It  is  obvious 
that  the  defect  in  this  part  of  his  judgment  remains  in  statu 
QUO.  The  Principal  Sudder  Ameen  still  determines  the  fact 
of  Krishnajee's  minority  from  his  own  conviction,  formed  on  a 
personal  examination  of  that  person,  not  from  a  consideration 
of  the  evidence  before  him ;  and  the  appellant  has  reason  for 
objecting  to  such  a  proceeding,  as  opposed  to  judicial  usage. 
The  exact  age  of  Krishnajee  is  evidently  not  a  matter  so 
palpable  to  the  outward  senses,  as  to  admit  of  its  being  disposed 
of  simply  on  their  testimony.  Should  the  evidence  already  on 
record,  in  the  opinion  of  the  Principal  Sudder  Ameen,  be  in- 
sufficient to  enable  him  to  determine  this  fact,  he  should  satis- 
fy himself  by  a  further  enquiry. 

I  annul  the  decision  of  the  Principal  Sudder  Ameen  and  again 
remand  the  case  with  reference  to  the  foregoing  observations. 
The  Principal  Sudder  Ameen  will  restrict  his  inquiry  to  the 
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singie  pointy   on   which  the  Court  consider  his  judgment  de- 
fective. 

■■C— — 
the  16/A  August   1852. 

Present :   S.  S.  Bbown^  Judge. 


Case  No.  178  or   1852.-( 


^Regular  appeal  from  the  decincm  of 
Tusuddook  Hoossein  Khan,  Principal 
Sudder  Ameen  of  Caumpore,  dated 
24th  November  1851. 


Jhao^  Busunt  and  Toolseb,  ( Plaintiff sJ,   Appellants, 

versus 

GuNOAP£RSHAu  AND  Balmukoond^  (Defendants),  Respondents. 

The  suit  was  brought  by  the  plaintiffs  in  fbrmd  pauperis 
to  obtain  possession  of  a  half  share  in  certain  houses  and 
other  real  property  by  right  Of  inheritance.  The  yalue  of  the 
suit  was  laid  at  B&  15^000. 

The  claim  was  preferred  on  the  ground  that  Ajoodhia 
Pershad^  father  of  plaintiffs,  and  Sheodyal  Singh  were  brothers 
and  members  of  a  joint  undivided  family.  Ajoodhia  Pershad 
who  was  the  elder  acted  for  sonde  time  as  the  guardian  of 
Sheodyal  Singh  who  on  attlK.ining  his  majority  assisted  his 
brother  in  conducting  the  family  business  and  affairs  until 
the  year  1841,  when  Ajoodhia  Pershad  died.  Some  time  after- 
wards Sheotlyal  with  a  view  to  deprive  the  plaintiffs  of  their  share 
in  the  property  instigated  other  parties  to  institute  a  fictitions 
suit  against  himself,  and  the  whole  of  the  family  property  was 
put  up  to  sale  in  satisfaction  of  the  decree,  and  was  purchas- 
ed by  the  decreeholders.  The  action  was  accordingly  brought 
by.plaintiffs  against  the  heirs  of  Sheodyal,  and  the  decreeholders 
for  the  recovery  of  their  rightful  share. 

The  two  parties  of  the '  defendants  made  answer  to  the 
plaint  separately.  They  denied'  that  the  family  interests 
during  the  life-time  of  Ajoodhia  Pei'shad  had  been  joint,  and 
alleged  that  the  property  sued  for  comprised  the  acquisitions 
of  Sheodyal  which  had  been  separately  made  by  his  single 
exertionB,;  and  from  his  own  funds. 

This  was:  the  only  issue  arising  between  the  parties  in  the 
case,  and  the  Principal  Sudder  Ameen  after  analysing  the 
evidence  in  considerable  detail  decidfed  istgainst  the  claim 
which  he  ^nsidered  to  be  unsupported  by  the  proctfa.  A  reser- 
vation in  favour  of  the'  plaintiffs'  was  however  made  of  one 
uf  the  houses  attached  to  the*  property  in  which   they  resid- 
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ed,  which  was  decreed  with  proportionate  costs.  The  rest 
of  the  claim  was  dismissed. 

From  this  decision  both  parties  (the  heirs  of  Sheodyal 
excepted)  have  appealed.  The  grounds  of  the  decision  in  the 
portion  decreed  will  be  separately  considered^ 

The  appellants  in  their  reasons  contest  the  conclusions 
from  the  evidence  arrived  at  by  the  Principal  Sudder  Ameen. 
They  urge  that  the  discrepancies  and  inconsistencies  in  the 
evidence  noticed  in  the  judgment  are  not  of  a  character  to 
call  for  its  entire  rejection.  They  contend  that  the  objec- 
tion was  of  no  force  which  had  been  taken  by  the  Principal 
Sudder  Ameen  to  the  evidence  of  one  of  the  witnesses^  who 
had  been  examined  by  means  of  a  commission  issued  to  the 
resident  of  Lucknow^  on  the  ground  of  the  return  affording 
no  token  that  it  had  been  taken  on  oath.  They  also  impute 
to  forgetfulness  the  statement  of  this  witness  who  had  deposed 
that  the  title  deeds  of  the  property  had  been  drawn  out 
in  the  names  of  both  brothers^  which  as  being  opposed  to 
the  statement  in  the  plaint  and  to  fact^  had  been  quoted  in 
the  decision  as  an  instance  of  the  worthlessness  of  his  tes- 
timony. The  same  reason  is  assigned  for  the  other  defects 
and  inconsistencies  noticed  by  the  Principal   Sudder  Ameen. 

These^  it  is  argued^  not  being  of  a  material  character^  were 
rather  indications  of  the  witnesses  being  untutored  than  a 
test  of  their  falsehood.  It  is  further  urged  that  the  reasons 
which  have  influenced  the  lower  Court  in  decreeing  for  a 
part  of  the  claim  are  opposed  to  the  reasons  for  the  dismis- 
sal of  the  remainder^  and  afford  in  themselves  the  strongest 
argument  in  support  of  the  justness  of  their  title. 

In  this  appeal  the  Court  have  only  to  consider  whether  there 
are  sufficient  grounds  for  disturbing  the  decision  of  the  lower 
Court  on  its  estimate  of  the  evidence. 

The  proofs  on  the  appellants'  side  are  confined  to  the  oral 
testimony  of  si^  witnesses^  of  whom  two  who  are  at  present 
residents  of  Lucknow  were  examined  by  means  of  a  commis- 
sion.  The  respondents  have  raised  a  verbal  objection  to  the 
admission  of  this  evidence  on  the  ground  that  under  the 
ruling  of  the  Court  in  their  decision  of  the  5th  August  1850 
No.  133  the  Section  7  Act  VII  of  1841  for  the  examina- 
tion of  witnesses  by  commission  in  a  foreign  State  is  only 
applicable  to  persons  who  at  the  time  being  may  be  in  the 
service  of  the  East  India  Company.  The  objection  is  a  good 
one,  and  if  insisted  on  would  have  been  fatal  to  the  accept- 
ance of  the  evidence  thus  brought  on  the  record,  but  the 
respondents ,  have  been  content  to  abandon  it,  and  have  con- 
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sented  to  its  being  received  as  authentic  in  order  to  allow 
of  the  case  being  finally  di  posed  of. 

The  evidence  of  this  witness  is  derived  partly  from  bear- 
say  and  partly  from  the  knowledge  of  the  position  and 
family  circumstances  of  the  brothers  said  to  have  been  ob- 
tained by  him  in  occasional  visits  to  the  place  of  their  resi- 
dence at  Cawnpore.  The  answers  are  in  the  form  of  loose 
general  assertions^  and  the  Principal  Sndder  Ameen  has  fully 
shown  that  in  the  single  instance  in  which  the  witness  cmme 
to  particulars  his  statement  was  directly  opposed  to  fact.  A 
plain  misstatement  of  this  nature  cannot  be  explained  away 
by  the  excuse  of  forgetfulness,  and  is  sufficient  in  itself  to 
render  the  rest  of  the  witness's  evidence  of  no  value. 

In  regard  to  the  rest  ofthe  evidence  the  appellants  have  objected 
in  general  terms  to  the  finding  of  the  Principal  Sndder  Ameen 
without  distinctly  detailing  the  particular  grounds  on  which 
they  dispute  the  conclusions  in  it,  and  it  will  therefore  be 
sufficient  for  the  Court  to  express  its  concurrence  generaDy 
in  the  opinion  formed  of  it  by  the  lower  Court.  The  Principal 
Sndder  Ameen  in  a  careful  judgment,  which  is  fully  borne 
out  by  the  record  has  shown  on  the  clearest  grounds  thai 
the  inconsistent  and  loose  statements  of  the  witnesses  on  ail 
the  material  facts  of  the  case  are  so  numerous  that  reliance 
cannot  be  placed  on  the  oral  evidence  which  is  moreover 
directly  controverted  by  the  plain  documentary  evidence  pro- 
duced by  the  respondents.  It  is  provted  by  the  latter  evi- 
dence that  the  title  deeds  of  the  houses  and  other  property 
included  in  the  suit  were  drawn  out  in  the  name  of  Sheo- 
dyal  singly,  and  that  Sheodyal  exercised  every  right  of 
property  in  the  same  by  mortgage,  pledge  and  transfer,  with- 
out any  interference  or  claim  or  trace  of  an  interest  on  the 
part  of  his  brother  Ajoodhia  Pershad  or  his  heirs  at  any 
period  of  the  transactions  or  at  any  subsequent  period  prior 
to  the  sale.  A  stronger  presumption  against  the  claim  conld 
hardly  under  the  circumstances  have  been  afforded  than  has 
been  furnished  by  these  documents,  and  the  case  on  tiic 
side  of  the  appellants  is  so  defective  in  all  material  proof 
that  no  other  result  but  that  of  dismissal  could  have  follow- 
ed on  the  evidence  in  the  record. 

The  argument  founded  by  the  appellants  on  the  portion 
ofthe  claim  decreed  by  the  lower  Court  need  not  be  en- 
tered upon,  as  the  case  on  the  appeal  of  the  respondents  will 
he  brought  before  a  full  Court  with  a  view  to  the  reversal 
of  this  part  of  the  judgment. 

The  decision  appealed  from  in  this  case  is  upheld^  with  costs. 


Digitized  by  VjOOQIC 


88B 

The  16M  Auffutt  1852. 
Present:  S.  S.  Brown,  Judge. 

{Begular  appeal  from  the  decision  of  J.  P. 
GubhinSj  Esq.,  Jndge  of  Dehlie,  dated 
I2ih  December  1851. 

Mahomsd  Ali  Khan,  (Defendant),  Appellant, 
versus 
DwARKA  Dass,  (Plaintiff),  Respondent. 

Tes  statement  in  the  plaint  is  that  the  defendant,  who  is  a 
person  of  some  station  by  birth,  pretending  that  he  had  receiv- 
ed instructions  to  purchase  some  expensive  jewellery  commis- 
sioned  the  plaintiff  with  whom  he  had  had  previous  money  deal- 
ings, to  collect  various  kinds  of  ornaments  from  the  jewellers' 
shops  in  the  town  of  Dehlie  which  were  brought  to  his  house 
by  the  owners  and  plaintiff  for  his  inspection  and  approval, 
that  the  several  articles  chosen  by  him  of  the  value  stated  in 
the  plaint  were  kept  by  him  overnight  with  the  consent  of  the 
plaintiff  under  a  promise  of  completing  the  bargain  for  them 
on  the  following  day,  that  on  the  next  and  the  two  following 
days  plaintiff  who  had  rendered  himself  responsible  to  the 
owners  for  their  value,  waited  at  his  house  but  did  not  succeed 
in  seeing  him,  and  that  on  the  fourth  day  when  a  public  outcry 
was  raised  by  plaintiff  in  front  of  the  house  defendant  sent 
word  to  him  by  his  servants  flatly  denying  all  knowledge  what- 
ever of  the  matter,  and  at  the  same  time  attempted^^^open  a 
secret  negotiation  with  him  promising  to  restore  the  jewels 
on  condition  of  the  restoration  and  cancelment  of  a  bond  for 
Ba  700  which  he  had  lately  given  to  the  plaintiff.  A  charge  of 
swindling  was  preferred  by  plaintiff  without  delay  in  the  Ma-, 
gistrate's  Court  without  any  result,  and  a  civil  action  was  then 
lodged  for  the  recovery  of  the  value  of  the  ornaments  amount- 
ing to  Bs.  2347-7-8. 

The  defendant  in  answer  denied  in  toto  the  statement  in 
the  plaint,  and  commented  in  soiSe  detail  on  the  several  por- 
tions of  the  plaintiff's  narrative.  He  affirmed  that  the  suit 
had  originated  entirely  in  malice  in  consequence  of  the  plain- 
tiff having  been  disappointed  in  the  recovery  of  a  debt  of 
Ba  8^5  claimed  by  him  from  the  estate  of  defendant's  younger 
brother. 

The  Judge  was  of  opinion  that  the  plaintiff  had  proved  his  case, 
and  a  judgment  was  passed  for  the  full  amount  of  the  claim. 

The  following  exceptions  to  the  decision  are  taken  by  the 
appellant: 

.  Digitized  by  VjOOQ  IC 


886 

He  pleads  that  the  respondent^  who  admits  that  many  of 
the  articles  belonged  to  others^  is  not  in  a  position  to  prosecute 
the  suit  in  his  own  name  without  making  the  owners  parties 
to  the  suit^  or  acquiring  their  rights  by  transfer. 

It  is  pleaded  that  the  variations  in  the  respondent's  state- 
ments at  different  times  are  sufficient  to  throw  doubt  on  the 
whole  story.  In  his  first  report  at  the  thannah  he  stated  that 
h^  had  been  ^  deprived  of  the  articles  by  force.  In  his  petition 
to  the  Magistrate  he  stated  that  the  appellant  had  refused  to 
hear  him  and  had  turned  him  away  from  his  house  on  the  fol- 
lowing day,  whereas  in  the  plaint  he  gave  a  different  account 
of  the  affair  and  alleged  that  he  did  not  succeed  in  obtaining 
any  reply  from  the  appellant  until  the  fourth  day. 

That  the  entries  in  the  shop  ledger  which  is  adduced  in  sup- 
port of  the  claim  are  shown  by  the  respondent's  own  state- 
ments to  be  undeserving  of  any  trust.  Respondent  had  attempt- 
ed in  the  pleadings  to  explain  away  some  obvious  differences 
in  the  list  of  the  articles  as  given  in  his  deposition  before  the 
Magistrate  and  in  the  plaint  by  asserting  that  the  first  list 
was  taken  down  horn  memory  and  before  he  had  had  time  to 
make  a  precise  enquiry  into  the  description  and  value  of  ihe 
several  articles^^  and  that  after  this  had  been  done  he  made  the 
entry  and  brought  the  action  accordingly^  whereas  the  date  of 
the  entry  in  the  ledger  was  one  day  prior  to  the  date  of  tbe 
deposition^  which  compelled  the  conclusion  that  the  ledger  had 
been  made  up^  after  the  complaint  in  the  Magistrate's  Court 
had  failed,  in  order  to  give  colour  to  the  suit. 

That  the  Judge  had  not  assigned  any  special  reasons  for 
according  credit  to  the  respondenf  a  witnesses  in  preference  to 
appellant's.  Some  of  the  witnesseson  the  respondent's  side  were 
the  owners  of  the  property  and  others  had  not  been  named  when 
respondent  had  been  called  upon  by  the  Magistmte  for  his 
means  of  proof.  Their  evidence^  moreover^  was  full  of  discre- 
pancies and  contradictions. 

That  the  appellant's  plea  from  the  first  had  been  that  the 
suit  was  based  on  malicious  motives^  and  that  the  same  is  still 
maintained  by  him. 

The  above  being  the  leading  grounds  of  appeal  the  Court  has 
to  determine  how  far  they  are  borne  out  by  the  record. 

The  objection  to  the  respondent's  right  of  suit  is  of  no  force. 
The  respondent  represented  that  he  had  acted  as  broker  between 
the  parties^  and  according  to  the  established  custom  of  trade 
had  become  responsible  for  the  loss.  He  is  therefore  in  a  po- 
sition to  sue  in  bis  own  behalf  for  the  recovery  of  die  value. 

The  other  objections  relate  to  aUeged  discrepancies  in  the 
statements  and  evidence^    In  regard  to  the  first  of  these  rea« 
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sons  the  Cburt  does  not  find  any  material  discrepancy  in  the 
statements  put  forward  by  the  respon^nt.  The  tenor  of  the 
report  at  the  thannah  and  of  the  petition  to  the  Magistrate 
indicate  that  the  respondent  was  in  a  state  of  great  excitement 
at  the  timoi  and  there  is  some  exaggeration  in  the  terms  nsed, 
bat  in  the  deposition  given  on  oath  in  that  Court  the  statement 
in  all  its  details  agrees  substantially  with  the  statement  in  the 
plaint.  The  difference  of  date  in  the  petition  which  has  been 
cited  by  appellant  is  an  error  which  thedtafter  of  the  petition 
might  readily  fall  into  ia  the  hurry  of  writings  and  is  not  of  any 
importance^  the  deposition  in  this  particular  supporting  the 
plaint.  It  appears  that  the  report  to  the  thannah  and  the 
complaint  were  made  on  the  same  day^  and  that  the  Ma- 
gistrate after  taking  the  complainant^s  disposition  on  the 
following  day  disposed  of  the  case  without  further  enquiry 
by  an  c^er  refewing  complainant  to  the  CirH'  Court  where 
the  suit  was  brought  a  few  days  afterwards.  The  respondent  ^ 
pursued  the  proper  course  in  instituting  a  criminal  prose- 
cution in  the  first  instance^  and  as  the  complaint  was  prompt- 
ly made  an  inference  unfavorable  to  the  cause  cannot 
fairly  be  drawn  from  his  failure  to  obtain  redress  in  that 
Court. 

The  weight  due  to  the  objection  in  regard  to*  tfae^  ante- 
dating of  the  entry  in  the  ledger  depends  altogether  on  the 
result  of  the  examination  of  the  other  eridcnce.^  The  ledg- 
er is  only  of  use  in  the  case  as  evidence  of  a  memorandum 
of  the  articles  having  been  made  at  the  time.  The  precise 
date  of  the  entry  is  by  itself  of  no  material  importance  and 
the  difference  adverted  to  by  the  appellant  does  not  ne» 
eessarily  affect  the  statement  of  the  claim.  The  proof  rests  on 
the  oral  evidence,  in  connexion  with  which  this  and  any 
other  circumstance  deserving  of  notice  in  the  case  must  be 
considered  and  tested. 

The  exception  taken  by  the  appellant  to  the  decision  on 
the  ground  of  the  Judge's  omission  to  record  the  reasons 
of  his  opinion  of  the  evidence,  is  better  founded,  the  na- 
ture of  Ihe  case  requiring  that  they  should  have  been  stated 
in  the  fullest  and  dearest  manner.  The  Judge  has  left  the 
service  and  the  defect  cannot  now  be  repaired  by  a  re- 
mand. The  persons  who  accompanied  the  respondent  to  the 
appellant^s  house  and  whe  were  named  by  him  in  support 
of  his  complaint  in  the  Magistrate's  Court  were  seven  in 
number,  all  of  whom  attended  and  gave  their  evidence  in 
the  civil  action.  Two  other  persons  who  had  witnessed  the 
occurrences  at  the  appellant's  house  on  the  fourth  day  also 
gave  their  testimony.  The  witnesses  to  the  transaction  de- 
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posed  that  they  carried  their  trays  of  jewellery  to  the  ap- 
pellant's house  by  desire  of  the  respondent,  and  that  after 
a  selection  had  been  made  by  the  appellant  they  were  told 
to  take  their  departure,  and  that  word  would  be  sent  to 
them  through  the  respondent  on  the  following  day  after  the 
bargain  had  been  concluded  which  they  had  no  hesitation 
in  doing,  the  responsibility  resting  with  respondent.  They 
further  deposed  to  the  description  and  value  of  the  articles 
which  each  had  furnished,  and  to  their  having  severally  re- 
alized the  amount  in  whole  or  part  from  respondent.  The 
other  witnesses  deposed  to  the  attempt  made  by  respondent 
to  get  access  to  the  appellant's  house  on  the  fourth  day  for 
the  purpose  of  recovering  the  articles,  and  to  the  outcry 
raised  by  him  on  his  failing  in  his  object.  The  appellant 
has  not  specified  the  contradictions  and  discrepancies  in  this 
evidence  objected  by  him,  and  the  Court  after  a  careful  exami- 
nation of  it  cannot  trace  any.  The  witnesses  are  by  their  trade 
and  position  persons  of  credit  and  tespectability.  They  are 
unconnected  with  respondent,  and  had  no  conjectarable 
motive  in  giving  false  evidence  in  his  favor>  To  refuse  to  phioe 
reliance  on  their  statements  would  be  to  reject  evidence 
which  is  otherwise  unimpeached. 

The  counter  Evidence  on  the  other  hand  is  of  no  valne.  The 
witnesses  who  are  in  a  low  raak  of  life  and  in  a  position  to  be 
influenced  by  appellant,  depose  that  the  visit  and  demand  of  the 
respondent  had  reference  to  a  previous  money  dispute  between 
the  parties,  and  not  to  the  subject  matter  of  the  suit,  a  state- 
ment which  is  best  refuted  by  a  consideration  of  the  grounds 
for  the  allegation  of  malice  put  forward  by  appellant. 

The  appellant  asserts  that  respondent  having  a  claim 
against  his  brother  and  himself  sued  the  widow  of  his  bro- 
ther and  himself,  and  obtained  a  decree.  Appellant  compro- 
mised his  share  of  the  debt  with  respondent  by  executing 
a  bond  for  Bs.  700  which  provided  for  the  liquidation  of  the 
debt  by  instalments,  but  that  respondent,  dissatisfied  with  the 
arrangement,  persisted  in  demanding  from  him  the  satis- 
faction of  his  brother's  share  of  the  debt  also,  and  on  his  refusal 
fabricated  the  present  statement .  and  charge.  The  facts  are, 
however,  altogether  opposed  to  the  inference  attempted  to 
be  drawn  from  them.  They  prove  that  all  matters  had  been 
settled  between  the  parties  by  mutual  consent  a  short  time 
before  this  occurrence,  and  no  motive  on  the  part  of  the  res- 
pondent for  preferring  an  unjust  demand  or  false  charge 
presents  itself  in  the  case. 

The  Court  on  a  survey  of  the  whole  case  feeling  satisfied 
of  the  truth  of  the  statement  in  the  plaint,  and  of  the  evi- 
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dence  brought  in  support  of  it^  confirms  the   decision  of  the 
Judge^  with  costs. 


Present 


The  16M  August  1852. 

{A.  W.  Bbqbib,         1 
S.  S.   Brown,  VJudges. 

H.  B.  Harington,    J 


Case  No.  236  of  1852. 


r Special  appeal  from  the  decision  of  Ah- 
\      dool   Azeez    Ahan,  Principal    Sudder 
I      Ameen    of    Ghazeepore,    dated    80/A 
January  1852. 

Thakoor  Dass,  C  Plaintiff  J,  Appellant, 

versus 

Sheonarain  Kai,  ( Defendant J^  Respondent. 

Thb  plaint  in  this  case  sets  forth  that  the  rights  and  in- 
terests of  the  defendant  and  others  in  the  mouzah  had  been 
sold  in  execution  of  decree.  The  purchaser  fell  in  balance 
Hot  long  afterwards  in  consequence  of  the  opposition  which 
he  met  with  from  the  ex-proprietors,  and  the  lease  was  transfer- 
red to  a  farmer  who  allowed  the  defendant  to  retain  possession 
of  his  farmer  seer  land  at  a  reduced  rate.  The  plaintiff  in  the 
meantime  acquired  the  property  by  transfer  from  the  original 
purchaser,  and  made  application  to  the  Revenue  Authorities  to 
obtain  the  ejectment  of  the  defendant  from  the  land  cultivated 
by  him,  and  the  entry  of  his  own  name  in  the  fields  in  the 
jummabundee  as  owner  and  rent-payer  to  the  lessee  pending  the 
duration  of  the  lease,  but  was  unsuccessful.  He  now  brings 
his  action  for  the  same  purpose,  and  for  the  recovery  of 
Bs.  199-2|,  the  alleged  arrears  of  profits,  being  the  difference 
between  the  reduced  and  the  village  rate  which  is  claimed  by 
him  as  the  real  owner  of  the  fields. 

The  lower  Courts  dismissed  the  suit  on  the  ground  that  the 
order  passed  by  the  Revenue  Authorittes  at  the  time  of  the  muta- 
tion of  registry  had  declared  that  plaintiff  could  not  have 
possession  during  the  currency  of  the  lease,  which  order  in 
their  opinion  necessarily  extended  to  every  kind  of  possession. 

A  special  appeal  was  admitted  to  determine  whether  the 
reasons  assigned  by  the  lower  Courts  for  the  dismissal  of  the 
suit  were  good  and  sufficient  in  law* 

The  Court  are  of  opinion  that  although  the  lower  Courts 
were  in  error  in  resting  their  judgment  chiefly  on  the  order  of 
the  Revenue  Authorities  which  the  suit  had  been  expressly 
brought  to  contest,  the   claim  is  not  a  tenable  one^  and  that 
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the  appeal  muat  be  dismiseed  on  other  grannds.  It  is  pleadel 
by  the  appellant  that  the  sale  of  the  respondenfs  rights  and 
interests  extinguished  every  kind  of  right  held  by  respondent 
in  the  property  and  transferred  them  to  the  purchaser  ia 
whose  place  appellant  stood^  and  that  he  became  entitled  by 
virtue  of  his  purchase  to  the  possession  of  any  rights  that 
were  not  placed  in  abeyance  by  the  lease^  that  the  Grovemment 
lease  suspended  only  his  rights  of  management,  and  could  not 
interfere  with  his  claim  to  the  particular  fields.  In  this  argu- 
ment the  appellant  has  either  overlooked  or  suppressed  the  fact 
that  the  respondent  was  allowed  by  the  original  purchaser  to 
retain  possession  of  the  fields  during  his  incumbency,  and  as 
no  power  of  ejectment  was  exercised  by  appellant's  predecessor 
by  virtue  of  which  appellant  could  now  cljiim  possession  of  the  res* 
pondenfs  holdings,  and  the  farming  lease  intervened  before  appel- 
lant^i  right  accrued,  the  Court  consider  that  any  subordinate 
right  of  the  character  now  claimed  must,  equally  with  the 
other  rights  of  management,  be  regarded  as  in  abeyance  until 
the  lease  expire.  The  process  of  sale  which  converted  the  respon- 
dent  into  a  tenant  at  will  rendered  his  tenure  as  such  depend- 
ent on  the  arrangements  which  the  Grovemment  malgoosar 
for  the  time  being  might  make  with  him,  and  the  appellant,  da- 
ring the  period  of  his  own  exclusion,  is  no  more  competent  to  oust 
the  respondent  than  he  would  be  to  exercise  any  similar  inter- 
ference as  regards  the  other  tenants  at  will  on  the  estate.  The 
appeal  is  accordingly  dismissed. 

-e* 

ne  16M  August  1852. 

{A.W.  Bbobib,         ] 
S.  S.  Brown,  I  Judges. 

H.  B.  Harinqton,  J 

r  Special  appeal  from  the  decUUm  cf  Doobi 

Case  No.  l44or  1852.  j      ^""^ ^'^''^^ ^JT? 

cf    Azimgurh,    dated   24rt     Feinutry 

1852. 

XooNDUN  AND  OTHBas,  fDefendontsJ,  Jppettanis, 

versus 

Khyratbb  Khan  and  othbbs,  (PlakUiffsJ,  Respondents. 

AccoBDiNG  to  the  original  plaint  the  plaintiffs  sued  to  be 

confirmed  and  maintained  in  their  possession  of  a  piece  of  land 

in  the  village  of  Bulram,  set  apart  for  a  dwelling  house,  bat 

by  a  supplemental  plaint,  filed  on  the  date^  on  which  the  suit 

was  decided  in  the  Court  of  first  instanccj  after  the  pleadings 
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had  b66n  completed  and  the  proofs  of  the  parties  taken^  a  dis'^ 
tinct  claim  for  possession  also  of  the  land  was  superadded  to 
the  original  claim. 

A  decision  was  passed  in  favor  of  the  plaintiffs  in  both  the 
lower  Courts  in  accordance  with  the  claim  as  amended  by  the 
supplemental  plaint* 

IVom  these  decisions  a  special  appeal  was  allowed  to  try  Ist 
"whether  the  Courts  below  could  legally  pass  a  decree  in  favor 
of  the  plaintiffs  on  their  supplemental  plaint  or  petition^  by 
which  a  claim  for  possession  of  the  land^  in  dispute^  was  added 
to  their  original  claim^  without  calling  upon  the  opposite  party 
for  an  answer  to  the  same*  3ndly^  whether  the  parties  being 
mt  issue  as  to  the  time  during  which  the  defendants  had  been 
in  possession  of  the  disputed  piece  of  land^  the  lower  Courts 
were  not  bound  to  adjudicate  upon  the  point  in  order  to  deter- 
mine whether  the  plaintiffs  had  correctly  stated  the  date  of 
their  cause  of  action^  and  Srdly^  whether  the  Principal  Sudder 
Ameen  having  found  that  the  plaintiffs  had  no  proprietary 
right  in  the  land^  in  question^  he  could  legally  decree  their 
claim  for  possession  which  Was  founded  upon  such  right  and 
whether  his  decree  is  not  in  this  respect  inconsistent  in  itself.^' 

The  Court  are  unanimously  of  opinion  that  the  defect^  advert- 
ed to  in  the  first  ground  of  the  certificate  of  special  appeal^  is 
fatal  to  the  decisions  of  the  lower  Courts^  as  they  now  stand, 
and  that  both  must  be  set  aside  and  the  case  remanded  to  the 
Court  of  the  Sudder  Ameen  for  the  correction  of  the  same.  It 
is  alleged  bv  the  plaintiffs  that  they  continued  In  possession  of 
the  piece  of  land^  in  dispute,  until  the  date  of  their  suit  and 
that  thev  framed  their  claim  accordingly,  but  that  having  been 
ejected  nrom  the  land  under  an  order  of  the  Criminal  Autho- 
rities, pendente  lite,  they  were  obliged  to  give  in  a  supplemental 
petition  or  plaint,  claiming  to  be  restored  to  the  possession  of 
the  land  in  addition  to  their  original  cl&im.  This  was  a  mat- 
ter for  enquiry  after  hearing  what  the  opposite  party  had  to  say 
in  reply,  and  it  was  obviously  the  duty  of  the  Sudder  Ameen, 
under  Section  5  Begulation  III  of  1803,  the  terms  of  which 
are  clear  and  positive,  to  have  allowed  the  defendants  to  give  in 
an  answer  to  the  supplemental  plaint  on  a  day  appointed  for 
the  purpose  and  to  have  afforded  the  parties  an  opportunity  of 
filing  respectively  a  reply  and  rejoinder  to  the  same  ;  instead  of 
which  the  Sudder  Ameen  merely  directed  the  supplemental 
petition  to  be  filed  with  the  record  of  his  Court,  and  proceeded, 
on  the  same  date,  to  decide  the  case  on  the  merits  in  favor  of 
the  plaintiffs,  adjudging  them  all  that  they  had  claimed.  In 
appeal  this  decision  was  upheld  by  the  Principal  Sudden  Ameen 
who.  took  no  steps  to  correct  the  defect  mentioned,  nor  any 
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notice  of  the  objectioiiSi  urged  by  the  appellants  in  their  groands 
of  appeal^  to  the  admission  of  the  petition  in  question. 

The  Court  further  remark  in  reference  to  the  second  groondj 
mentioned  in  the  certificate  of  special  appeal^  that  a  strict  atten- 
tion to  the  rule  laid  down  in  the  Section  of  the  Regulation  aboTe 
quoted^  was  moite  specially  necessary  in  the  present  case^  since 
the  parties  being  at  issue  as  to  the  time  during  which  the 
defendants  had  held  possession  of  the  disputed  piece  of  land^ 
the  question  of  limitation  was  not  alone  inyolved  in  the  ftct, 
but  also  the  correctness  or  otherwise  of  the  date  assumed  by 
the  plaintifia  as  the  date  of  their  cause  of  action,  and  notwith- 
standing that  a  distinct  ruling  upon  the  point  was  called  for 
from  the  lower  Courts,  it  must  have  been  quite  impossible  for 
them  properly  to  adjudicate  it  until  they  had  heard  what  both 
parties  might  have  to  urge  upon  the  subject  and  had  taken 
whatever  proofs  they  might  wish  to  adduce  in  support  of  their 
respective  pleas.  With  regard  to  the  third  ground,  mentioned  in 
the  certificate  of  special  appeal,  the  Court  remark  that  there  is 
an  obvious  inconsistency  in  the  decision  of  the  Principal  Snd- 
der  Ameen,  as  at  present  worded,  inasmuch  as  he  has  awarded 
proprietary  possession  of  land  to  parties,  whom  he,  at  the  same 
time,  declares  to  have  no^  right  of  ownership  therein.  The 
Court  see  reason,  however,  to  believe  that  the  Principal  Sudder 
Ameen  has  by  mistake  made  use  of  the  term  plaintiffs  for 
appellants,  not  adverting  to  the  fact  that  it  was  the  defendants 
whom  he  had  before  him  in  the  latter  character,  but  as  his 
decision,  as  well  as  that  of  the  Sudder  Ameen,  will  be  set  aside 
by  the  orders  passed  by  the  Court,  remanding  the  case  to  the 
Court  of  the  Sudder  Ameen  for  retrial,  any  further  notice  of 
the  point  appears  unnecessary. 

The  Court  accordingly  annul  the  decisions  of  both  the  lower 
Courts  and  remand  the  case  to  the  file  of  the  Sudder  Ameen 
in  order  that  he  may  now  complete  the  supplemental  pleadings 
in  the  usual  manner,  and  having  taken  any  further  evidence 
upon  the  issues,  therein  raised,  which  the  parties  may  wish  to 
adduce,  proceed  to  pass  a  new  decision  in  the  case  agreeably 
to  law. 


•Si- 
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The  16/A  August  1852. 

Present  :<  S. 


{A.  W.  Begbib,       T 
S.  S.  Brown,  >  Judges, 

H.  B.  Harington,  J 


{Special  appeal  from  the  decision  of  G.  F. 
Harvey,  Esq.,  Judge  of  Caumpore,  dated 
14ihFebrua7:g  lSb2. 

Ujghur  Sinqh  and  others,  (Defendants),  Appellants, 

versus 

KooTBBE  Bbgum  AND  OTHERS,  f  Plaintiffs  J,  Respondents. 

The  particulars  of  this  case  are  reported  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  "  whether  the  decision 
of  the  Judge  is  not  incomplete  inasmuch  as  he  has  failed  to  try 
and  adjudicate  the  pleas  of  the  appellants  that  the  whole 
amount  of  purchase  money,  expressed  in  the  deed  of  sale  upon 
which  the  suit  is  brought,  had  not  been  paid  j  that  a  large 
portion  of  the  sum  consisted  of  iUegal  interest,  whereby  the 
laws  against  usury  had  been  contravened,  and  that  the  mortgage 
had  been  redeemed  by  the  receipt  byMudar  Buksh,  the  ancestor 
of  the  plaintiffs,  of  all  that  was  due  to  him,  leaving  a  surplus 
in  favor  of  the  appellants/' 

The  Court  are  of  opinion  that  the  decision  of  the  Judge  is 
open  to  the  objections  stated  in  the  certificate  of  special  appeal. 
They  observe  that  instead  of  trying  and  disposing  of  the  grounds  of 
dissatisfaction  with  the  decision  of  the  Court  of  first  instance, 
expressed  by  the  appellants  in  their  reasons  of  appeal,  an 
abstract  of  which  has  been  given  in  the  certificate,  granting  the 
special  appeal,  the  Judge  passed  them  over  without  notice,  and 
proceeded  to  base  his  decision  upon  a  point,  not  disputed  by  the 
parties  themselves,  and  which  not  having  therefore  formed  one 
of  the  issues  for  trial,  no  decision  was  called  for  upon  it  either 
in  the  Court  below  or  in  appeal.  As  it  now  stands,  the  decision 
of  the  Judge,  by  which  he  affirms  the  decision  of  the  Sudder 
Ameen,  which  was  in  favor  of  the  plaintiffs,  is  directly  at 
variance  with  the  plaintiffs'  own  statement  of  their  case,  since 
so  far  from  disputing  the  fact  of  the  deed  of  sale,  executed  under 
date  the  28th  December  1841,  having  been  converted  by  the 
act  of  their  ancestor  into  a  mortgage  and  conditional  sale  by 
the  execution  of  an  agreement  to  that  effect,  the  averment  of 
such  conversion  originated  with  the  plaintiffs  themselves  and 
not  with  the  defendants,  and  occupies  a  prominent  place  in 
their  petition  of  plaint,  in  which    they  expressly  state  that 
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after  the  deed  of  sale  of  the  28th  December  1841  was  executed^ 
their  ancestor^  from  motives  of  kindness  towards  the  defendants, 
converted  it  by  the  execution  of  an  agreement  into  a  mortgage 
and  conditional  sale ;  that  after  the  expiration  of  the  pericd 
stipulated  upon,  the  usual  notice  prescribed  in  Regulation  XYU 
of  1806  was  issued  and  that  as  during  the  year  of  grace,  there- 
in allowed,  the  money  was  not  paid,  nor  the  mortgage  redeemed, 
the  sale  hstd  become  absolute,  on  which  ground,  and  not  on  the 
ground  that  the  original  dc^  of  sale  conveyed  the  property 
absolutely  to  the  ancestor  of  the  plaintiffs  the  present  suit  {ex 
proprietary  possession  and  registry  of  names  was  instituted. 
The  defendants  certainly  allude  to  a  second  agreement,  which 
they  allege  to  have  been  destroyed  by  fire,  and  that  they  were 
unable,  in  consequence,  to  produce  it;  but  this  deed  was  alto- 
gether independent  of  the  agreement,  first  executed,  by  which 
as  admitted  by  the  plaintiffs  the  conveyance  of  the  property  to 
their  ancestor  was  converted  from  an  absolute  into  a  conditional 
sale,  though  the  Judge  would  appear  to  have  confounded  the 
two  deeds.  The  Court  remark  that  both  in  the  summary  case, 
instituted  under  the  provisions  of  Regulation  XYII  of  1806, 
and  in  all  their  pleadings  throughout  the  different  stages  of  the 
case,  the  appellants  have  consistently  resisted  the  claim  of  the 
plaintiffs  to  possession  of  the  property  in  dispute,  not  on  the 
ground  of  the  original  sale  of  it  having  been  converted  into  a 
mortgage  and  conditional  sale,  for  that,  as  already  noticed,  was 
the  plaintiffs^  own  declaration,  but  upon  the  grounds  that  the 
whole  of  the  consideration,  stated  to  have  been  paid,  was  not 
received  by  them ;  that  a  considerable  portion  of  it  ccmsisted 
of  illegal  interest  in  violation  of  the  usury  laws  and  that  all 
that  was  due  upon  the  transaction  had  been  paid.  Upon  these 
points  the  decision  of  the  Court  below  chiefly  turned,  and  the 
objections  having  been  repeated  in  appeal,  the  appellants  were 
entitled  to  a  further  consideration  of  them,  and  a  distinct 
finding  upon  each  of  them  by  the  Judge,  in  default  of  which, 
the  Court  are  compelled  to  annul  the  Judge^s  decision  and  to 
remand  the  case  to  his  file  in  order  that  he  may.  now  proceed 
to  try  and  determine  the  pleas  of  the  appellants  in  the  usual 
manner* 
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Tke  16M  August  1853. 

{A.  W.  BeobiBj       "j 
S.  S.  Brown^  >  Judges. 

H.  B.  HabinqtoNjJ 


{Special  appeal  from  tke  decision  of  J.  S. 
Clarke,  Esq.,  Judge  ofAzimgurhy  dated 
26M  August   1851. 

GuTTYs  Rai  and  others^  (DefeHdantsJ,  Appellants, 
versus 
Ahmbd  Bgkbh^  (Plaintiff),  Respondent. 

The  particulars  of  this  case  are  given  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  1st  '' whether  the 
application  by  the  lower  Courts  of  the  Construction,  No. 
1128,  to  the  present  suit  is  not  opposed  to  the  spirit  and  in« 
tention  of  that  Construction/^ 

2ndly.  ''Whether  the  suit  should  not  have  been  brought  to 
Bet  aside  the  decision  of  the  punchayet,  appointed  under  Re- 
gulation IX  of  1833,  upon  which  the  subsequent  proceeding 
of  the  Settlement  Officer,  held  nearly  two  years  after,  is  based, 
instead  of  for  the  reversal  of  that  proceeding.'^ 

Srdly.  ''Whether  theSudder  Ameen  has  correctly  ruled  that 
the  claim  of  the  plaintiff  is  not  barred  by  lapse  of  time,  and 
4thly.  "  Whether  the  plea  of  the  plaintiff  that  neither  he  nor 
the  party,  whom  he  represents,  was  present  at  the  date  of  the 
appointment  of  the  puncJiayet,  or  of  their  subsequent  proceed- 
ings,  is  a  valid  plea  in  law  for  exempting  the  plaintiff  from  the 
operation  of  the  award   given  in  by  the  punchayet.^^ 

With  regard  to  the  first  ground,  mentioned  in  the  certificate 
of  special  appeal,  the  Court  observe  that  in  upholding  the  de- 
cision of  the  Sudder  Ameen,  which  reversed  the  proceeding  of 
the  Settlement  Officer  in  respect  to  the  land  in  dispute,  on  the 
ground  of  the  jurisdiction  of  that  officer  being  barred  by  the  Con« 
struction.  No.  1128,  which  declares  that  "it  is  not  competent  to 
Revenue  Officer,  engaged  in  making  a  settlement,  under  the 
provisions  of  Regulation  IX  of  1838,  to  interfere  in  regard  to 
any  case  pending  before  any  Court  of  Civil  Judicature  at  the 
date  of  settlement,  unless  the  parties  themselvoB  should  apply  * 
by  petition  for  the  removal  of  their  cause  to  the  Court  of  the 
Settlement  Officer,''  the  Judge  appears  not  to  have  adverted 
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to  the  fact  tliat  the  subject  matter  in  dispute  before  the  Civil 
Court  was  altogether  different  from  that  liefore  the  Settlement 
Officer;  in  the  former  Court  the  plaintiff  was  suing  to  establish 
his  right)  under  a  deed  of  sale^  to  a  moiety  of  mouzahs  Tal 
Fewah;  Fewah  Ehass  and  Bulbhudderpore;  before  the  Settle- 
ment Officer  the  matter  at  issue  was  a  boundary  dispute  be- 
tween the  first  of  the  mouzahs^  above  named^  and  moufih 
Fakree  Kulan ;  under  these  circumstances  the  Cout  observe 
that  any  decree  passed  by  the  Civil  Court  in  regard  to  the 
matter  at  issue  before  it^  could  determine  nothing  as  respects 
the  proper  boundaries  of  the  two  villages,  to  which  the  case^ 
pending  before  the  Settlement  Officer,  had  reference,  nor  in- 
terfere in  any  way  with  the  jurisdiction  of  that  officer,  under 
the  provisions  of  Regulation  IX  of  1888,  in  adjusting  the  same, 
and  the  Court  are  compelled,  therefore,  to  annul  the  decision 
of  the  Judge  upon  the  first  ground,  mentioned  in  the  certifi- 
cate of  special  appeal,  as  based  upon  an  erroneous  viei^  of  the 
Construction  No.  1128,  upon  which  the  decision  of  the  Judge 
principally  turns,  and  to  remand  the  case  to  his  file  in  ordior 
that  he  may  now  proceed  to  try  the  claim  of  the  plaintiff  on 
the  merits  and  record  a  distinct  finding  with  the  groonds  of 
his  decision  upon  the  other  issues  raised  by  the  pleadings,  ns 
detailed  in  the  cei'tificate  of  special  appeal  and  upon  wldch 
the  Court  do  not  Judge  it  proper  to  give  any  opinion  in  the 
form,  in  which  the  case  is  now  before  them. 

The  17th  August  1852. 
Present:  H.  B.  Harington,  Judge. 


Case  No.  128  OP  1852. 


'^Regular  appeal  from  the  decmm  of 
Moulvee  Abdoor  Ruhman  Khan,  Pm- 
cipal  Sudder  Ameen  of  Benares^  doled 

^     22nd  May  1851. 

JuDBBBRDUTT  SiNGH  AND  ANOTHBB,  fDefcndantsJ,  Appellants, 

versus 
Jankbbnath  Doobe,  (Plaintiff),  Respondent. 

Claim  to  recover  the  sum  of  K&  8097  principal  and  interest, 
under  a  deed  of  mortgage,  dated  4th  June  1845,  by  the  voidance 
of  a  deed  of  release,  alleged  by  the  defendants  to  have  been 
executed  to  them  by  the  plaintiff  under  date  the  22nd  November 
1847,  but  which  the  plaintiff  denies  and  declares  to  be  a  fo^ery. 
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There  is  no  dispute  between  the  parties  m  regard  to  the  au- 
thenticty  of  the  deed  of  mortgage,  upon  which  the  suit  is  brought, 
the  Teceipt  of  the  consideration  expressed  in  it,  or  the  terms 
of  the  deed,  which  provide  for  the  liquidation  ofthe  loan  by  yearly 
instalments  of  B&  350  with  interest  at  three  annas  percent;  that 
all  sums  paid  on  account  shall  be  endorsed  on  the  back  of  the 
deed,  and  that  in  the  event  of  any  default  in  the  payment  of 
the  instalments  at  the  time  agreed  upon,  the  plaintiff  shall  be  at 
liberty  to  recover  at  once  whatever  balance  may  remain  due,  with 
interest  at  eight  annas  per  cent.  The  plaintiff  affirms  that  the  sum 
of  B&  815  is  all  that  has  been  paid,  which  is  duly  entered  upon  the 
back  of  the  deed  of  mortgage,  while  the  defendants  declare  the 
whole  amount  of  the  loan  to  have  been  paid,  and  that  the 
plaintiff  executed  to  them  the  deed  of  release,  under  the  date 
abovementioned,  which  he  now  seeks  to  avoid ;  that  it  was  duly 
registered  and  contains  an  acknowledgment  in  full  of  all 
demands.  The  only  material  issue  of  fact,  therefore,  which 
arises  out  of  the  pleadings  of  the  parties,  and  upon  which  the 
decision  of  the  case  altogether  turns,  is  as  to  the  authenticity 
of  the  deed  of  release,  produced  by  the  defendants. 

The  Principal  Sadder  Ameen  originally  determined  this  issue 
in  favor  of  the  defendants,  assigning  what  at  first  sight  would 
appear  twelve  good  and  valid  grounds  for  cosidering  the  deed 
of  release  to  be  satisfactorily  proved  by  the  evidence  adduced 
in  support  of  it;  but  on  an  application  by  the  plaintiff  for  a 
review  of  judgment,  he  saw  reason  to  doubt  the  correctness  of 
this  decision,  and  having  obtained  the  sanction  of  the  Sudder 
Court  to  his  granting  the  review  applied  for,  he  proceeded,  in 
a  very  elaborate  judgment,  to  detail  his  reasons  for  the  conclu- 
sion to  which  he  had  come,  that  his  previous  decision  was 
erroneous;  that  the  deed  of  release,  exhibited  by  the  defendants, 
was  a  forgery  and  that  the  plaintiff  was  entitled  to  a  decree  for 
the  full  sum  claimed  by  him,  and  which  he  awarded  him 
accordingly.  The  grounds  of  the  Principal  Sudder  Ameen^s 
present  decision  are  briefly  as  follow.  That  had  the  deed  of 
release  been  really  executed,  the  defendants  would  not  have 
paid  so  large  a  sum  of  money  without  receiving  back  the 
original  deed  of  mortgage.  That  the  alleged  deed  of  release 
was  not  in  accordance  with  the  stipulation  in  the  deed  of 
mortgage  that  all  sums  paid  on  account  should  be  entered 
upon  the  back  of  that  deed.  That  the  plaintiff,  though  of 
tender  age,  was  in  the  habit  of  attending  Court,  and  looking 
after  his  own  business,  and  the  Principal  Sudder  Ameen  was, 
therefore,  at  a  loss  to  understand  why  he  had  not  personally 
attended  to  register  the  deed  of  release,  instead  of  employing 
for  the  purpose  amookhteear  so  notoriously  disreputable  and  un« 
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trastwortlkj  »»  HmMioomaH  Pefshad^  who,  as  prored  by  the  teoord; 
was  a  dealer  in  eridence.  That  the  terms  of  payment^  con- 
tained in  the  deed  of  mortgage^  were  so  exoeedingly  farorable 
to  the  defendants  that  it  seemed  highly  improbable  that 
without  any  apparent  neeessky  or  pressure  mpon  the  part  of 
the  plaintiff  they  should  hare  paid  off  the  whofe  loan  at  once. 
That  the  evidence  of  tho  disfendants'  witnesses  was  not  con- 
sistent -and  that  many  of  them  were  men  c^  Tery  doubtful 
character,  whose  busines»  it  seemed  to  be  to  give  evidence 
and  that  the  transposition  of  names  in  the  ofiBee  of  the  CoUeetor 
of  Jounpore^  whieh  was  also  effected  through  the  agency  of 
mookhteears,  one  of  whom  was  the  mookhteear,  already  referred 
tOy  was  open  to  much  suspicion  of  fraud  and  collusion  and  was 
unsupported  by  proof  that  the  plaintiff  was  really  a  party  to 
and  cognizant  of  it. 

In  appealing  from  this  decisioa  the  defendants  quote  the 
Principal  Sudder  Ameen  against  himself,  and  contend  tiiat 
the  grounds,  on  which  his  present  judgment  is  based,  are 
satisfactorily  refuted  by  the  arguments  contained  in  his  first 
decision.  That  the  Principal  Sudder  Ameen  having  once 
pronounced  their  deed  of  release  authentic  and  the  evidence 
of  their  witnesses  good  and  declared  the  witnesses  of  the- 
plaintiff  to  be  unworthy  of  credit,  he  has  acted  improperly  and 
contrary  to  judicial  usage  in  setting  aside  his  foimw  judg- 
ment without  good  and  sufficient  proof  on  the  part  of  dM 
plaintiff  of  error  in  it.  That  although  there  mi^t  be  dis- 
crepancies in  the  evidence  of  some  of  these  vritnesses,  they  were 
not  on  material  points.  That  the  reason  of  their- not  receiv- 
ing back  the  original  deed  of  mortgage  was  that  the  plaintiff 
on  being  called  upon  to  deliver  it  up,  declared  that  he  could 
not  find  it  and  that  the  deed  of  release  was  executed  to  supply 
its  place.  That  the  same  cause  prevented  the  endorsement  on 
the  back  of  the  deed  of  mortgage  of  the  sum  paid  by  th^n  to 
the  plaintiff  but  that  the  deed  of  release,  which  had  bem  duly 
registered,  was  a  sufficient  acknowledgment  of  such  payment^ 
and  that  the  deed  of  mortgage  contained  no  condition  that  pay- 
ments not  endorsed  upon  the  bock  of  it,  should  not  be  alk>wed. 
That  the  registration  of  the  deed  of  release  at  Benares  and 
the  transposition  of  names  in  the  office  of  the  Colleetor  of 
Joanp(Hre,  were  official  acts,  publicly  performed,  and  must 
have  been  known  to  the  plaintiff,  who  bad  he  not  really  exe- 
cuted the  deed  of  release  and  the  powers  of  attorney,  on  4e 
authority  of  which  the  mookhteear,  appointed  by  the  plaintiff, 
performed  the  acts  aboveraentioned,  he  would  have  appeared 
and  objected  at  the  time.  That  their  witnesses  were  not  obnoeu- 
ous  to  the  stigmas  cast  upon  thmi  by  the  Principal   Sudder 
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Ameen  and  that  many  of  the  reasons  contained  in  that 
officer's  present  judgment  for  discrediting  the  evidence  of 
their  witnesses  and  disallowing  their  deed  of  release  were 
conjectural  and  did  not  rest  upon  judicial  proof. 

The  principal  difficulty,  which  I  have  experienced  in  dis- 
posing of  this  appeal,  has  arisen  not  so  much  from  any  doubts 
of  the  correctness  of  the  decision,  against  which  it  is  directed 
as  from  the  absolute  contradiction  and  refutation,  which  it 
affords  of  the  decision  previously  passed  by  the  Principal  Sudder 
Ameen  in  the  same  case,  and  from  the  difficulty  of  under-* 
standing  how  two  judgments,  so  diametrically  opposed  in  all 
respects  to  each  other,  could  be  passed  by  the  same  officer 
upon  the  same  facts  and  upon  the  same  proofs.  There  can  be 
no  doubt  that  the  Principal  Sudder  Ameen  has  laid  himself 
open  to  the  charge  of  inconsistency  brought  against  him  by 
the  appellants,  and  that  they  have  not  complained  without 
cause  of  his  vacillation;  but  after  carefully  considering  both 
judgments,  comparing  them  with  each  other  and  with  the 
evidence,  upon  which  they  are  based,  and  hearing  all  that 
the  appellants  have  urged  in  their  grounds  of  appeal,  I  am 
of  opinion  that  the  latter  decision  is  correct  and  borne  out 
by  the  record,  and  that,  as  acknowledged  by  the  Principal 
Sudder  Ameen,  he  has  narrowly  escaped  what  wquld  have 
been  an  act  of  great  injustice  to  the  respondent  which  by 
the  timely  and  proper  admission  of  error  he  has  now  had  an  op- 
portunity of  rectifying. 

With  regard  to  the  reason,  assigned  by  the  appellants  for 
the  continuance  of  the  deed  of  nM)rtgage  with  the  respondent, 
after  the  execution  of  the  deed  of  release,  and  for  their  conse- 
quent  inability  to  have  endorsed  upon  it  the  payment  of  the  large 
sum  by  which  it  was  satisfied,  it  seems  sufficient  to  remark  that 
it  is  a  very  common  excuse,  and  invariably  brought  forward 
by  the  dishonest  debtor  to  evade  a  provision,  which  is  introduced 
for  the  express  purpose  of  guarding  against  frauds  on  either 
side ;  it  should  therefore  only  be  admitted  upon  full  and 
satisf^tct(Hy  proof,  which  is  altogether  wanting  in  the  present 
case.  Instances  no  doubt  will  arise  in  which  the  original 
bond  may  really  have  been  mislaid,  but  they  cannot  be  of 
frequent  occurrence,  and  when  they  do  happen,  it  should 
foe  the  duty  of  the  party  paying  the  money  to  see-  that  any 
receipt,  executed  to  him,  is  attested  by  witnesses  of  good 
character,  whose  evidence  may  be  open  to  no  manner  of  sus- 
picion, and  if  registration  takes  plcbce,  that  it  is  effected  by 
the  parties  themselves  or  by  respectable  and  properly  em- 
powered representatives,  l^ese  precautions  were  certainly 
not  atiended  to  in  the  case  before  the  Court  as  regards  either 
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the  registration  of  the  deed  of  release^  or  the  witnesses  by 
whom  it  is  attested.  Of  the  latter  the  name  of  Bindoo,  the 
fourth  witness,  was  evidently  not  affixed  to  the  deed  at  the 
same  time  as  the  names  of  the  other  three  witnesses,  though 
he  appears  to  have  been  in  time  to  witness  the  registrati^ni 
of  the  deed,  and  there  is  abundant  proof  on  the  record  to 
show  that  this  witness  and  another  of  the  name  of  Ramtihul, 
who  was  also  a  subscribing  witness  to  both  powers  of  attorney, 
executed  for  the  registration  of  the  deed  of  release  and  for 
the  application  to  the  Collector  of  Jounpore  for  the  trans- 
position of  names,  though  neither  he  nor  the  other  attesting 
witnesses  to  the  second  power  of  attorney  was  brought  for- 
ward  to  give  evidence  in  support  of  those  instruments,  which 
have  in  consequence  not  been  proved,  are  regular  professicHial 
witnesses,  who  have  been  in  the  habit  of  appearing  together, 
and  giving  their  evidence  in  couples,  though  almost  invari- 
ably with  the  same  unfavourable  result  as  regards  the  causes,  in 
which  they  have  appeared.  The  same  remark  applies  equally 
to  the  mookhteear,  Hunnooman  Pershad,  by  whom  the  deed  of 
release  was  registered  on  the  part  of  the  respondent,  and 
who  is  in  such  disrepute  on  account  of  his  dishonest  practices 
that  he  is  stated  to  have  been  prohibited  from  practising  in 
the  Judge's  Court;  it  does  not  appear,  moreover,  that  he 
was  ever  employed  as  a  mookhteear  by  the  respondent  on  any 
previous  occasion  though  he  has  acted  in  that  capacity  for 
the  appellants,  and  there  seems  no  sufficient  reason  why  the 
respondent  should  have  had  recourse  to  a  man  of  his  character 
to  register  the  deed,  in  question,  or  why  he  should  not  have 
effected  the  registration  in  person  particularly  as  he  resides 
at  no  distance  from  the  Register's  office,  and  there  was  nothing 
in  his  position  or  circumstances  to  have  prevented  his  per- 
sonal attendance  before  that  Officer ;  it  is,  however,  deserving 
of  remark  that  throughout  the  proceedings  connected  with 
the  deed  of  release  the  respondent  never  once  appeared  in 
proprid  persond:  all  was  done  through  the  agenqy  of  the 
mookhteear  abovenamed,  which  adverting  to  his  character,  and 
to  the  character  of  the  witnesses,  by  whom  he  was  attended, 
is  quite  sufficient  to  cast  a  strong  suspicion  of  fraud  upon 
the  whole  transaction. 

Great  stress  is  laid  by  the  appellants  upon  the  transposi- 
tion of  their  and  the  respondent's  names  in  the  books  of 
the  Collector  of  Jounpore,  in  whose  jurisdiction  the  mortgaged 
property  is  situated,  shortly  after  the  execution  and  registry  of 
the  deed  of  release,  which  the  appellants  contend  could  not  have 
taken  place  without  the  knowledge  of  the  respond^it ;  but 
it  appears  that  the  respondent  had  authorized  such  tranqpo- 
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sition  of  names  upwards  of  two  years  prior  to  the  date  of  the 
deed  of  release  on  the  occasion  of  the  conversion,  by  mutual 
consent,  of  what  was  originally  a   bhog  Imndhuk,  L  e.  a  mort- 
gage which  gives  possession   to   the  mortgagee,   into  a  disht 
inmdhuk,  under  which  the  mortgager  remains  in  possession  of 
the  mortgaged  property,  and  it  was  solely  owing  to  the  neglect 
of  the  appellants  that  the  mutation  of  names  was  not  effected 
at  the  time.     In   this    transaction    also   the  agency  of  the 
mookhteear  Hunnooman  Pershad  is  again  apparent ;  it  was  he  who 
attested  the  power  of  attorney  in  the  Judge's  Court  at  Benares 
on  the  part  of  the  respondent  which  was   sent  to  Jounpore, 
and  the  mookhteear,  employed  at  the  latter  place  deposes  that 
although  on  the  occasion  of  the  modification  of  the   terms  of 
the  mortgage  above  referred  to,  the  respondent  and  his  uncle 
attended  in  person,  and  attested  the  power  of  attorney,  executed 
to  him  for  the  purpose  of  effecting  the  transposition  of  names, 
all  that  he  received  on  the  latter  occasion  was   the  power  of 
attorney   enclosed  in  a  letter,   the  signature  of  which    was 
unknown,  to  him,  and  he  could  not  say  whether  it  was  the 
respondent's,  or  whose  it  was.     In  further  proof  of  the  worth- 
lessness  of  the  oral  evidence,  adduced  by  the  appellants,  it  may 
be  noticed  that  three  witnesses  were  brought  forward  by  them 
to  prove  that  in  the  case  of  dakhil  kharij  notice  was  personally 
served  upon  the  respondent  who  had  accidentally  -gone   across 
to  Jounpore  at  the  time  to  collect  a  debt  of  some  five  or  ten  rupees 
owing  to  him  by  some  of  the  ryots  upon  the  estate,  a  fact  not 
alluded  to  in  any  of  the  pleadings,  nor  is   any   mention   made 
of  it  in  the  evidence  of  the  putwarree  of  the  village,  by  whom, 
according  to  the  statements  of  the  same  witnesses,   the  signa- 
ture of  the  respondent  was  affixed  at  his  request  to  the  notice^ 
while  the  improbability  of  the  respondent   having  travelled  so 
great  a  distance  for  the  purpose  mentioned    more  than  two 
years  after  he  had  relinquished  possession  of  the  estate,  is 
obvious. 

An  attempt  was  made  in  the  case  of  review  of  judgment  to 
show  that  the  respondent  was  a  minor  at  the  date  of  the  deed 
of  release,  but  there  is  evidence  to  the  contrary  on  the  record, 
furnished  by  the  respondent's  own  acts,  and  as  the  point  was 
not  pleaded  originally  I  do  not  consider  it  necessary  to  advert 
to  it  further  than  to  remark  that  though  the  respondent  may 
have  been  of  age  at  the  date  mentioned,  he  must  still  have  been 
very  young,  and  it,  therefore,  behoved  the  appellants  who  can- 
not plead  the  same  excuse,  to  have  been  the  more  cautious  in 
any  dealings  with  him  that  there  might  be  no  ground  for 
donbt  or  suspicion. 
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For  these  reasons  I  concnr  with  the  Principal  Sadder  Ameen 
in  rejecting  the  deed  of  release  exhibited  by  the  appellants  and 
seeing  no  sufficient  ground  therefore  for  the  interference  of 
this  Court  with  the  decree  passed  by  that  officer  in  fsTor 
of  the  respondent^  I  confirm  the  same  and  dismiss  the  appeal 
with  costs. 


The  7\8t  August  1852. 
Present:  A.  W.  BegbiBj  Judge. 


{Special  appeal  from  the  decision  of  S.  J. 
Becher,  Esq.,  Offg.  Judge  of  Azimgmrh, 
dated  lOth  April  1852. 

Ram  Lall  anb  Bhujun  Lall^  f  Defendants  J,  Appellants, 

versus 

Me.  C,  H.  BaowN,  mookhteear  op  Me.  HeneyHoleoyd,  auctiox 
PUECHASEE  OP  TALOOQAH  BuQLEE  PiNJEA,  (Plaintiff),  Respondent. 

The  Judge's  decision  in  this  case  will  be  found  at  page  8  of 
the  printed  decisions  for  the  month. 

A  special  appeal  is  admitted  to  try  "  whether  the  Judge's 
decision  is  not  incomplete  by  reason  of  his  haviog  passed  a 
decree  in  favor  of  the  plaintiff,  without  recording  any  opinioo 
as  to  the  sufficiency  of  his  title  to  the  property  of  which  he 
claims  possession .'' 

The  decision  of  the  Judge  is  obviously  open  to  the  objection 
stated  in  the  above  certificate.  The  Judge  himself  remarks 
that  his  predecessor  '^  remanded  the  suit  for  retrial  on  the 
following  points,  whether  the  purchase  made  by  appellant  at 
the  Sheriff's  sale,  or  the  purchase  by  respondents  from  Stone- 
house,  by  deed  of  sale,  gave  the  claimants  the  better  title,"  and 
on  the  strength  of  this  Court's  decision  against  the  sufficiency 
ef  the  present  appellant^  title,  under  date  29th  November  1851, 
he  without  any  consideration  of  the  grounds  on  which  the  re- 
spondent's title  is  based  has  reversed  the  decision  of  the  Princi- 
pal Sudder  Ameen  in  favor  of  the  latter,  and  passed  a  decree  in 
favor  of  the  present  respondent.  But  this  mode  of  proceeding 
is  altogether  unsatisfactory,  and  opposed  to  judicial  usage.  It 
is  not  sufficient  to  justify  a  decree  in  favor  of  the  respondent 
that  the  title  of  the  appellants  has  been  judicially  declared  in- 
valid. It  is  necessary  that  the  grounds  on  which  theresponde^ 
rests  his  title  should  be  examined,  and  found  to  "be  better  than 
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that  of  the  parties^  whose  names  he  seeks  to  expunge  from  the 
malgoozaree  register.  The  Judge's  decision  in  its  present  im- 
perfect state  cannot  he  upheld;  and  it  is,  accordingly,  reversed, 
and  the  case  remanded  for  retrial,  with  advertence  to  the  fore- 
going observations. 


•9. 


The  23rd  August  1852. 

{A,  W.  Beqbib,     1 
S.  S.  Brown,         VJudgei. 
H.B.Harington,J 

f  Regular  appeal  from  the  decision  of  Tus- 
^  XT  oe  TOKO  I  sicddookh  Hoossein  Khan,  Principal Sud' 
Case  No.  85  op  1852,^       ^^^  ^^^  ^^  Catvnpore,  dated  2^th 

[^    November  ISbl. 

GuNOAPBRSHAD  AND  Balmukunb,  (Defendants),  Appellants^ 

versus 
Jhao,  Busunt  and  Toolseb,  (Plaintiffs),  Respondents. 

This  appeal  is  connected  with  the  case  No.  178  of  the 
16th  August  in  which  the  appeal  of  the  plaintiffs  was  disposed 
of,  and  it  has  been  laid  before  the  full  Court  with  a  view  to 
the  reversal  of  the  part  of  the  decision  of  the  lower  Court 
which  decreed  to  the  plaintiffs  a  proprietary  right  by  inheritance 
in  the  house  occupied  by  them,  and  dismissed  the  rest  of 
the  claim  which  had  been  brought  on  the  same  grounds  and 
means  of  proof,  as  being  inconsistent  with  the  conclusions 
arrived  at  by  the  Principal  Sudder  Ameen  from  the  evidence 
generally  and  at  variance  with  the  rest  of  the  decision. 

The  Court  observe  that  although  the  Principal  Sudder 
Ameen  has  wholly  discredited  the  evidence  adduced  in  sup- 
port of  the  claim,  and  has  laid  much  stress  on  the  conclu- 
sive character  of  the  documentary  evidence  filed  by  the  ap- 
pellants in  which  from  the  title  deeds  and  other  proofs  the 
right  and  proprietary  possession  of  the  house  in  question  and 
of  the  other  property  were  shown  to  belong  to  them,  a  decree 
was  given  for  the  house  on  consideration  of  the  single  fact  of 
the  respondents'  occupancy.  The  grounds  of  claim  and  the 
reasons  of  the  decision  are  general  and  embrace  every 
portion  of  the  claim  and  as  the  portion  of  the  decision  which 
dismissed  the  respondents'    claim  to    the  remainder  of  the 
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property  has  been  confirmed  in  appeal,  it  only  remains  for 
the  Court  to  reyerse  the  part  of  it  with  which  the  appellanti 
are  dissatisfied,  and  to  amend  the  decision  by  the  dismisail 
of  the  respondents'  claim  in  ioto  with  costs. 


The  2Srd  Augmt  1852. 

TA^W.  Bbobib,       "] 
Present :  <  S.  S.  Brown,  >  Judges. 


TA^W.  Bbobib,       T 
4  S.  S.  Brown,  L 

I^H.  B.  Habington,J 


{Special  appeal  from  the  decision  of  W,  P. 
Masson,  Esq.,  Judge  of  Goruckpore,  daied 
24dh  December  1851. 

SsBTUL  Pershad  MiTLL,  (Defendant),  AppeUani, 

versus 

AiiAD  Mull,  flHaintiffJ,  Respondent. 

The  particulars  of  this  case  are  reported  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  allowed  to  try  "  whether  the  Judge  has 
not  acted  contrary  to  judicial  usage  in  rcTcrsing  the  decision  of 
the  Court  of  first  instance,  and  passing  a  decree  io  favor  of  the 
plaintiff  upon  an  issue,  not  raised  by  the  pleadings  of  the  parties 
in  that  Court,  but  brought  forward,  for  the  first  time,  by  the 
plaintiff  in  his  grounds  of  i^peal,  viz.  that  Nundkishore,  the 
party  from  whom  the  plaintiff  claims  to  derive  his  title,  had 
no  power  to  alienate  his  share  of  the  estate  in  dispute.'' 

On  referring  to  the  pleadings  of  the  original  suit  the  Conrt 
find  that  the  claim  of  the  plaintiff  to  succeed  to  a  moiety  of  the 
share  in  the  family  estates  of  Nundkishore,  his  deceased  brotheii 
who  died  childless,  was  based  entirely  upon  right  of  inheritance. 
The  fact  of  the  property  being  joint  and  undivided  was  not 
disputed  by  the  defendant,  who  rested  his  opposition  to  the 
plaintiff's  claim  upon. the  ground  that  the  deceased,  who  was  his 
brother,  being  much  involved,  had  sold  his  share  of  the  estate 
to  strangers  to  satisfy  his  creditors,  but  that  on  the  defendant 
remonstrating  against  this  alienation  of  the  property  out  of  the 
family,  it  was  agreed  that  the  sale  should  be  made  with  him 
and  that  the  debts  of  the  deceased  should  be  paid  from  the 
proceeds,  which  was  done;  and  the  defendant  therefore  contend* 
ed  that  as  he  was  in  possession  of  the  deceased's  share  in  virtue 
of  hU  purchase,  irrespective  of  any  right  of  inheritance^  the 
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plaintiff  could  haye  no  claim.  This  answer  could  not  have 
taken  the  plaintiff  by  surprise  as  an  application^  made  bj  him 
to  the  Revenue  Authorities  to  have  his  name  recorded  in  the 
place  of  the  name  of  his  deceased  uncle^  had  been  successfully 
resisted  by  the  defendant  upon  the  same  ground^  and  the  plain- 
tiff being  thus  made  aware  of  the  nature  of  the  defendant's 
opposition  to  his  claim^  was  bound  under  the  law  to  have  stated 
in  his  plaint  whatever  objections  he  might  have  to  the  alleged 
sale  of  the  property  to  the  defendant,  such  being  obviously  a 
material  circumstance^  calculated  to  elucidate  the  transaction 
and  to  bring  the  matter  in  dispute  to  a  distinct  issue;  instead  of 
which^  the  petition  of  plaint  made  no  allusion  to  the  sale,  and  when 
driven  to  refer  to  it  by  the  line  of  the  defendant's  defence, 
the  plaintiff  in  his  replication  did  not  attempt  to  contest  the 
validity  of  the  sale  as  opposed  to  the  Hindoo  law  of  inheritance, 
but  contented  himself  with  a  positive  denial  of  its  having 
taken  place,  urging  amongst  other  grounds  in  support  of  this 
plea  that  the  deceased  was  of  unsound  mind  at  the  time  and 
therefore  incompetent  to  sell;  upon  this  point  issue  was  joined 
by  the  parties  and  the  Principal  Sudder  Ameen  after  a  full 
investigation  considering  the  sale  to  be  satisfactorily  established, 
overruled  the  plaintiff's  objections  to  it,  and  dismissed  his  suit. 

In  appealing  from  this  decision  the  plaintiff  brought  forward, 
for  the  first  time,  the  plea  that  the  estate  being  undivided,  the 
sale  by  the  deceased  of  his  share  was  invalid  under  the  Hindoo 
law,  and  the  Judge,  assuming  such  to  be  the  law,  though  without 
calling  for  a  byumsiah  from  the  Hindoo  law  officer,  and 
apparently  without  adverting  to  the  fact  that  the  plea  was  not 
urged  in  the  Court  below,  to  which  his  attention  was  particularly 
directed  by  the  defendant's  answer  to  the  grounds  of  appeal,  or 
determining  the  only  issue  involved  in  the  decision  of  that  Court 
in  respect  to  the  authenticity  of  the  sale,  his  opinion  upon  which 
he  leaves  doubtful,  proceeded  to  reverse  the  decision  of  the 
Principal  Sudder  Ameen  and  to  pass  a  decree  in  favor  of  the 
plaintiff. 

Under  the  circumstances,  above  detailed,  the  Court  are 
unanimously  of  opinion  that  the  decision  of  the  Judge 
is  open  to  the  objection  noticed  in  the  certificate  of 
special  appeal  and  that  it  cannot  be  maintained.  They 
observe  that  every  opportunity  was  enjoyed  by  the  plaintiff  of 
urging  in  his  pleadings  in  the  Court  of  first  instance  whatever 
objections  he  had  to  make  to  the  alleged  sale  by  the  deceased  to 
the  defendant  on  the  score  of  its  illegahty,  of  which  he  did  not 
think  proper  to  avail  himself,  and  having  chosen  to  rest  his 
objections  to  the  sale  upon  other  and  quite  distinct  grounds, 
he  must  be  presumed  to  have  acquiesced  in  its  validity  supposing 

Digitized  by  VjOOQIC 


406 

its  authenticity  to  be  proved;  it  would, therefore, be  unjust  to  the 
defendant  and  opposed  to  judicial  usage,  after  the  failure  of  die 
plaintiff  to  establish  his  original  objections  to  the  sale,  to 
sanction  the  course,  pursued  by  him  of  reserving  for  the  Appellate 
Court  so  important  a  plea  as  the  illegality  of  the  alleged  sale, 
which,  if  of  any  force,  should  have  been  urged  in  the  Court  below, 
where  the  defendant  would  have  had  an  opportunity  of  replying 
to  it,  and  to  make  such  plea  the  sole  ground  of  reversing  that 
Court's  decision,  and  of  passing  a  decree  in  favor  of  the  plaintiff, 
as  has  been  done  by  the  Judge,  and  the  Court  consider,  therefore, 
that  they  have  no  alternative  but  to  annul  the  Judge^  8  decision 
and  to  remand  the  case  to  his  file  in  order  that  he  may  now 
proceed  to  try  and  adjudicate  the  'only  issue,  raised  by  the 
pleadings  of  the  parties  in  the  lower  Court  in  respect  to  the  sale, 
and  upon  which  the  decision  of  that  Court  altogether  turned. 


TheZdrd  August  1852. 


Present, 


TA.  W.  Bbgbie,       "I 
-^  S.  S.   Beown,         >  Judges. 
^H.  B.  Harinqton,  J 


r  Regular  appeal  from  the  decision  ofQasie 
Case  No.  121  op  1851.1       Yar    Alt    Khan,    Principal   Sudder 

I      Ameen     of    Jounpore,    dated    I9tk 
L     AprU  1851. 

MiTTUR  Singh  and  Urjun   Singh,  fPlaintiffsJ,  Appellants^ 

verms 

HuRSHUNKER  SiNOH  AND  OTHERS,   fDcfendontsJ,  Respondents. 

This  suit  was  formerly  remanded  to  the  Principal  Sudder 
Ameen  by  a  full  Court  on  the  18th  January  1851*  to  be 
retried  on  the  merits,  the  Principal  Sudder  Ameen  having  dis- 
missed the  plaintiffs'  suit  under  the  law  of  limitation.  The 
Court,  on  that  occasion,  expressed  its  opinion  that  ^'tbe 
cause  of  action  arose  from  the  date  of  the  proprietary  engage- 
ment entered  into  by  the  defendant  Hurshunker,"  and  the 
Principal  Sudder  Ameen  was  told  that  in  dismissing  the 
plaintiffs'  suit  on  the  ground  that  they  should  have  preferred 
their  claim    within   twelve  years    from   the  date   on    which 

^  See  pages  19  tnd  20  of  the  printed  dedgions  for  1851. 
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the  estates  were  placed  under  Aitom  management  by  the  Collector^ 
he  had  confounded  sequestration,  with  confiscation.  The  Prin- 
cipal Sudder  Ameen  instead  of  proceeding  to  try  the  case 
on  its  merits,  as  directed  by  this  Court,  has  now  nonsuited 
the  plaintiffs  on  the  ground  that  they  cannot  sue  during  the 
life-time  of  Hurshunker.  This  decision  is  directly  opposed 
to  the  Courfs  order  of  remand,  in  which  the  acceptance 
of  the  proprietary  engagement  by  Hurshunker  is  expressly 
declared  to  constitute  the  ground  of  action ;  and  the  FrincipaV 
Sudder  Ameen  was  not  justified  in  thus  setting  up  his  own 
judgment  in  opposition  to  that  of  the  Appellate  Court.  The 
Court  can,  by  no  means,  concur  in  the  opinion  expressed 
by  the  Principal  Sudder  Ameen  that  the  original  farming 
engagement,  entered  into  by  Hurshunker,  is  still  in  force. 
Though  Hurshunker  was  originally  admitted  to  engage  as 
a  farmer  under  a  lease  for  life  he  chose  to  allow  that 
tenure  to  be  converted  into  a  proprietary  one;  and  he  can- 
not be  permitted  to  claim  the  advantages  derivable  fromi 
both  positions.  The  previous  farming  engagement  was 
clearly  superseded  by  the  subsequent  engagement  entered 
into  by  hxxn.  kb  proprietor ;  nor  can  the  Court  see  any  force- 
in  the  argument  used  by  the  Principal  Sudder  Ameen 
that  the  offer  of  a  zemindaree  engagement  originated  with 
the  Revenue  Authorities,  to  Hurshunker,  and  was  not  solicited 
by  the  latter.  In  either  case,  the  acceptance  of  such  an 
engagement  was  the  voluntary  act  of  Hurshunker ;  and  that 
person  having  made  his  election  to  be  recorded  as  zemtn- 
dar,  rather  than  continue  as  farmer,  must  be  prepared  to 
defend  his  new  title  against  any  other  person  who  may  be 
in  a  position  to  dispute  it. 

The  Court,  for  the  above  reasons,  are  pleased  to  reverse 
the  Principal  Sudder  Ameen's  decision,  and  again  to  remand* 
the  case  to  him  with  an  injunction  to  try  the  suit  on  its> 
merits,  with  advertence  to  the  pleadings  of  the  parties* 


.®« 
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The  2$rd  Auffuit  1852. 


Present 


{A.  W.  Begbi«,         T 
S.  S.  B&owN,  >  Judges. 

H,  B.  Harinoton^  J 


r  Regular  appeal  from  the  decision  ofMolm- 
n  Tcr  iQ'y  iqri  J  ^^^^  Kurreem-ooUah  Khan,  Principal 
Case  JNo.  187  of  1851.^       SudderAmeen  of  Agra,  dated  2ZrdMtf 

L     1851. 

KoowuB  MoHUMBD  DiLDAR  Ehan^  fPlaintiff'J,  Appellanl, 

versus 
SiTDARAM  AND  OTHERS^  f  Defendants  J,  Respondents. 

This  is  a  suit  to  recover  damages  for  alleged  defamation  of 
the  plaintiff,  tlie  same  being  estimated  at  Bs.  15,000.     The  libel 
is  stated  to  have  been  contained  in  a  petition  presented  to  the 
Judge  under  date  19th  July  1850  bj  the  defendant  Sudaram 
haying  reference  to  a  suit  between  the  parties  which  had  lately 
been  decided  in  favor  of  the  present  defendant  Sudaram  by  the 
Judge  of  Agra,  from  which  decision  a  special  appeal  was  subse- 
quently preferred  by  the  plaintiff  to  the  Sudder  Court.     In  this 
petition  it  was  alleged  that  a  petition  under  date  1st  February 
1845,  purporting  to  have  been  presented  to   the  Collecter  of 
Muttra  by  the  defendant  Sudaram  and  of  which  a  copy  had 
been  filed  in  evidence  by  the  plaintiff,  had  not  been  preferred 
by  Sudaram,  but  had  been  fraudulently  presented  by  the  con- 
trivance of  the  plaintiff  to  suit  his  own  purposes.     In  compli- 
ance with  the  prayer  of  the  petition  presented  to  him  the  Judge 
directed  the  Collector  to  institute  an  enquiry  into  the  facts  as 
stated  by  Sudaram,  but  the  Judge's  order  was  annulled  by  the 
Sudder  Court  as  irregular  on  an  appeal  preferred  to  it  by  the 
plaintiff,   and  the  investigation  by   the  Collector   was  stayed^ 
The  plaintiff  considering  himself  aggrieved  by  the  presentation 
of  the  petition  of  the  19th  July  1850,  which  falsely  imputed  to 
him  the  crimes  of  fraud,  forgery  and  false  personation,  brought 
this  action  to  obtain  compensation  for  the  injury. 

The  defendant  Sudaram  in  reply  admitted  having  presented 
the  petition  of  the  19th  July  1850  to  the  Judge  and  justified 
his  act.  He  declared  that  the  statement  in  the  petition  was 
perfectly  true,  as  would  have  been  shown,  had  the  enquiry 
instituted  by  the  Collector  under  the  orders  of  the  Judge  not 
been  put  a  stop  to,  at  the  instance  of  the  plaintiff;  who,  by 
thus  impeding  the  investigation,  showed  that  he  dreaded  the 
result.  The  defendant  objects  that  the  amount  of  damages 
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claimed  by  the  plaintiff  is  exorbitant;  and,  furtber,  that  expres- 
sions made  use  of  in  judicial  proceedings  cannot  be  made  the 
ground  of  a  suit  for  damages.  The  rest  of  the  defendants,  who 
were  charged  by  the  plaintiff  with  having  aided  and  abetted 
Sudaram  in  his  proceedings,  denied  being  at  all  concerned 
therein;  and  stated  that  they  had  been  made  co-defendants 
with  Sudaram,  solely,  because  they  had  given  evidence  in  his 
favor  in  the  suits  between  that  person  and  the  plaintiff. 

The  Principal  Sudder  Ameen  dismissed  the  plaiatiff's  suit. 
He  observed  that  the  mere  presentation  of  a  petition  containing 
an  accusation  against  any  person,  unless  it  be  shown  that  the 
accusation  is  /o&e,  constitutes  no  ground  of  action ;  and  that, 
in  the  present  case,  it  appeared  that  when  an  enquiry  was  set 
on  fo  ot  at  the  instance  of  the  defendant  Sudaram  with  a  view 
to  a  scertain  the  truth,  or  falsehood,  of  the  allegations  contained 
in  the  petition  of  the  19th  July  1850,  the  plaintiff  himself 
stopped  the  proceedings.  The  Principal  Sudder  Ameen  quoted, 
as  a  precedent  in  support  of  his  opinion,  the  case  of  Sewaram 
appellant  versus  Khan  Zeman  Khan  respondent  decided  by 
this  Court  under  date  2nd  April  1851,  by  which  it  was  deter- 
mined that  statements  of  the  nature  contained  in  the  petition, 
designated  as  libellous,  made  in  the  course  of  judicial  proceed- 
ings, could  not  be  made  the  ground  of  a  civil  action  for  damages. 
The  plaintiff  had  brought  a  number  of  highly  respectable 
witnesses  to  prove  his  own  high  rank  and  honorable  character; 
facts  which  were  not  called  in  question ;  but  none  of  these 
witnesses  had  deposed  that  the  character  of  the  plaintiff  had 
suffered  in  public  estimation  in  consequence  of  the  publication 
of  the  alleged  libel ;  and,  consequently,  there  was  no  ground 
whatever  for  instituting  the  present  suit. 

From  this  decision  the  plaintiff  appealed.  He  pleads  that 
it  is  immaterial  whether  the  allegations,  contained  in  Suda- 
ram's  petition  of  the  19th  July  1850,  were  true  or  false;  that  the 
bare  accusation  of  such  offences,  as  have  been  imputed  to  him, 
constitutes  a  suflScicnt  ground  of  action,  and  that  as  the  fact  of 
his  having  presented  the  objectionable  petition,  is  admitted  by 
the  defendant  Sudaram,  appellant  is  entitled  to  a  decree.  It 
matters  not  that  the  party  libelled  has  not  sustained  any  loss 

of  reputation   by   reason  of 

*  Mr-  McKmomi  appellant,  ^^^  jjj^,.    ^^j  ^^    ^^^^^  ^ 

Mohumed  Takee  Khan  and  others,  precedents,  in  support  of  this 

Respondents.  view,  the  decisions  of  the  Pre- 

dated 15th  January  18d4.  ^^^^^  g^^j^^  p^^^^^  j^  ^^^ 

RcTd.  H.  Shepherd,  AppeUant,  .         cascs  noted  in  the  margin.* 

vsrfitf  Finally,  the  appellant  repeats 

Ela«tlieen.P«.iotty,R«ijK«deat.  his  denial  of  the  truth  of  the 
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^      ,       ^  .       .     ,.  impntatums    cast  upon  him 

Ekn.theen.!^otty.AppelUnt,  j^    ^^^    ^^^^^^  ^j  ^^   ^^^^ 

Revd.  H.  Shefherd,  Respondent.  July  1850,  and  contends  tkat 

dated  Sth  Febnuiry  1848.  the   utter  groundlessness  of 

the  charge  has  been  clearly 
established  by  the  eridence  adduced  by  him  in  the  lower  Court 
The  Court  are  unanimously  of  opinion  that  although  the 
reasons  assigned  by  the  Principal  Sudder  Ameen  for  dismissing 
the  suit  cannot  be  held  to,  be  suiScient,  yet  there  are  other 
more  tenable  grounds  which  justify  their  maintaining  the 
decision  of  the  lower  Court.  The  precedent  referred  to  by  the 
Principal  Sudder  Ameen  in  this  Court's  decision  of  the  2nd 
April  1851  does  indeed  to  a  certain  extent  support  the  opinion 
expressed  by  him,  but  the  present  case  haring  agaiu  brought 
the  subject  (of  the  law  of  libel  as  understood  in  this  country) 
before  the  Court  they  find  that  it  has  been  repeatedly  ruled 
that  an  action  for  libel  may  be  maintained,  and  that  the  determine 
ationas  to  the  fact  of  libel  or  no  libel  rests  with  the  Court  accord- 
ing to  the  circumstances  of  each  case.  The  majority  of  the  Court 
in  its  decision  of  the  2nd  April  1851  although  in  the  first  part 
of  their  remarks  they  appear  to  lay  down  the  doctrine  that 
actions  for  defamation  arising  out  of  judicial  proceedings  are 
not  suited  to  the  state  of  society  in  this  country,  still  in  the  lat- 
ter part  of  their  judgment  they  qualify  that  declaration  and 
proceed  to  specify  cases  in  which  such  actions  had  been  aud 
might  be  maintained.  The  Court  fully  recognize  the  impor- 
tance of  the  principle  enunciated  in  the  decision  of  the  Sudder 
Dewanny  Adawlut  Lower  Provinces,  noted  in  the  margin,*  (to 
which  reference  is  made  in  this  Court's 
•  H^^^P^^**  decision  of  the2nd  April  1851)  in  regard 
Maharanee  KninuiKoomaree,     to  the  necessity  of  '^  discountenancing 

Respondent,  prosccutions  for  damages  against  suitors, 

22nd  April  1841.  ^^  rcspcct  of  their  applications  to  Courts 

of  justice,  as  well  as  to  the  obvious  reasons  for  protecting  such 
applications  against  prosecutions ; "  but  the  application  of  this 
principle  to  each  particular  case  must  be  determined  by  the 
Court  with  reference  to  the  circumstances.  With  advertence  to 
the  remark  of  the  Principal  Sudder  Ameen  that  the  appellant  has 
not  su£fered  in  public  estimation  from  the  accusation  made 
against  him  by  the  respondent  the  Court  cannot  acquiesce  in 
the  sufficiency  of  this  argument  for  dismissing  the  suit.  They 
♦  Eknadiecns  Paniotty,       concuT  in  the  opinion  expressed  by  tiie 

Appellant,  Judge  of  the  iSresidency  Court  in  the 

TiMiReTd*^sh  herd        ^*®®  notcd  in  the  margin,*  that   "it  is 

Ret'pondent^      '       not  the  sum  to  the  extent  of  which  the 
stbFebniary  1848.  plaintiff  has  actually  been  endamaged 
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that  should  be  awarded^  possibly  the  plaintiff  in  this  case 
may  have  suffered  no  actual  injury.  The  accusation  may  not 
be  believed^  in  which  case  no  injury  could  arise ;  but  there 
-was  a  possibiliiy  of  injury  arising  from  such  defamation  of 
character ;  to  prevent  this,  the  action  is  brought ;  for  were  the 
accusation  allowed  to  remain  on  record  unchallenged,  many 
persons  might  and  probably  would  believe  it;  the  character 
of  the  plaintiff  would  thus  be  positively  injured."  The  above 
remark  is  applicable  to  all  classes.  The  Court  cannot  lay  down 
one  rule  for  Europeans  and  another  for  natives  of  India.  With 
respect  to  the  other  reason  assigned  by  the  Principal  Sudder 
Ameen  for  dismissing  the  suit,  viz.  that  the  mere  presentation 
of  a  petition  of  the  nature  referred  to,  unless  it  be  shown  that 
the  allegations  contained  in  the  petition  be  false,  is  no  ground  of 
action,  the  Court  observe  that  this  position  is  so  far  correct 
that  the  plaintiff  must  rest  his  action  on  the  falsehood  of  the 
accusation,  and  the  very  object  of  a  Civil  suit  for  damages  is  to 
prove  this  fact  and  to  afford  the  defendant  an  opporti^nity  of 
making  good  his  charges.  Supposing  therefore  the  present  case 
to  have  been  of  a  description  to  afford  primd  facie  grounds  of  ac- 
tion the  presiding  Judge  must  go  into  the  evidence  before  him, 
and  record  an  opinion  thereon,  before  he  passes  a  decision  unfa- 
vorable to  the  plaintiff ;  but  the  Principal  Sudder  Ameen  ap- 
pears to  have  thought  that  to  justify  a  suit  of  this  nature  the 
falsity  of  the  accusation  must  be  self-evident  or  antecedently 
established,  a  principle  which  the  Court  cannot  admit  to  be 
either  sound  in  itself  or  in  conformity  with  judicial  usage. 

The  Court  now  proceed  to  record  their  opinion  on  the  merits 
of  this  particular  case.  They  are  of  opinion  that  the  presentation 
by  the  respondent  of  the  petition  of  the  19th  July  1850  can- 
not with  reference  to  the  precedents  on  record  be  held  to  be 
'  a  ground  for  an  action  for  defamation.  It  appears  that  the 
appellant  in  the  suit  brought  against  him  by  the  respondent  for 
the  recovery  of  the  mortgage  money  laid  particular  stress  on 
the  petition  alleged  by  him  to  have  been  preferred  in  the 
Collector's  Court  by  the  respondent  on  the  1st  February  1845, 
a  copy  of  which  he  filed  to  prove  that  the  respondent  had  been 
at  that  time  in  possession  of  the  land  in  question.  The  Prin- 
cipal Sudder  Ameen  in  deciding  the  case  against  Sudaram 
relied  mainly  on  the  fact  of  this  petition  having  been  filed  by 
him.  Sudaram  in  his  appeal  to  the  Judge  from  the  Principal 
Sudder  Ameen's  decision  in  the  subsequent  suit  brought 
against  him  by  Dildar  Ali  Khan  for  the  mesne  proceeds, 
adduced  many  arguments  to  controvert  the  finding  of  the 
Principal  Sudder  Ameen,  on  this  particular  point ;  the  allega- 
tions of  fraud  and  false  personation  and  forgery  which  form 
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the  substance  of  the  subsequent  petition  to  the  Judge  of  the  19th 
July  1850,  being   prominently  stated.     The  Judge  reversed  the 
decision  of  the   Principal  Sudder  Ameen  and  passed  a  decree  in 
Sudaram's  favor,  but  took  no  notice  of  this  important   portion 
of  his   petition  of  appeal.   Dildar   Ali   Khan  appealed  specially 
from  the  Judge's  decision,  but   intermediately  Sudaram  being 
apparently   apprehensive   that  his  case  would  be  prejudiced  in 
its   final   stage   by   the  omission   of  the  Judge  to  record  any 
opinion  regarding   the  origin  of  the  petition  of  the  1st  Febmary 
1845,  preferred  in  person  (irregularly  as  was  subsequently  ruled 
by  the   Sudder  Court,   on  the  appeal  of  Dildar  Ali  Khan),  the 
petition   of  the   19th  July    1850  to  the  Judge,  reiterating  the 
allegations   of  fraud   against   the   appellant  as   originally  set 
forth  by   him  and  soliciting  that   an   enquiry  into  the  circum- 
stances  should  be   made   through   the  Collector.     Under  these 
circumstances   the  Court  are  of  opinion  that  the  presentation 
of  the  petition  of  the   19th  July  1850  by  Sudaram  is  attributa- 
ble to  excusable   ignorance  on  his  part  of  the  forms  of  law  and 
a  natural  anxiety  to  protect  his  own  interests,   not   to  a  mali- 
cious intent  to  injure  or  annoy  the  appellant.   Deeming  it  neces- 
sary  therefore   to  protect   parties   to  suits  from  vexatious  pro- 
secutions for  libel   by   their  opponents  and   considering  the 
present   case   to   fall   within   that   category  the  Court  do  not 
hesitate  to  dismiss  this  appeal  with  costs. 


The  25/A  August  1852. 
Preteni:  A.  W.  Bbobie,  Judge. 

C  Regular  appeal  from  the  decision  of  J.  P. 
Case  No.  19  of  1852. -|       Gubbins,  Esq.,  Judge  of  DehHe,   dated 
I     eth  December  1851. 

Alabuksu  and  others,  (Defendants),  Jppellanis, 

versus 

DiLAWUR  An  AND  OTHERS,  (Plaintiffs J,  Respondents. 

For  the  Judge's  decision  see  page  216  of  the  printed  decisions 
of  the  month. 

Five  only  out  of  the  forty  defendants  have  appealed  from  that 
decision. 

The  grounds  of  appeal  are  as  follows. 

1st.  That  the  plaintiflFs  should  have  been  nonsuited  far 
not  associating  with  themselves   in  the  plaint  a  brother  of 
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Farztind  AH  and  a  brother  of  Hussan  All  plaintiffs.  The 
appellants  complain  that  the  Judge  has  taken  no  notice  of  thid 
objection. 

2nd.  That  the  Judge  is  in  error  in  ruling  that  the  suit  has 
been  rightly  valued^  and  that  in  conformity  with  the  law  it 
should  have  been  laid  at  the  selling  price  of  the  land  in  dispute. 
8rd.  That  the  decision  of  the  Judge  is  contrary  to  the  evi- 
dence, which  proves  clearly  that  the  appellants  are  numrooseCi 
or  hereditary  cultivators,  and  not  mere  tenants  at  mil. 

In  regard  to  the  first  plea  it  appears  to  me  that  it  must,  be 
rejected  on  the  consideration  that  this  is  not  a  suit  to  establish 
proprietary  right,  but  merely  to  try  the  right  of  occupancy  vested 
in  the  appellants,  as  cultwators.  The  persons,  whose  names  are 
not  associated  vrith  those  of  the  plaintiffs,  are  admitted  to  be 
minors,  and,  under  these  circumstances,  the  objection  is  not 
entitled  to  any  weight.  It  would  indeed  have  been  more  regu- 
lar had  the  Judge  noticed  the  objection,  and  recorded  his  opi- 
nion thereon,  but  the  omission  is  not  of  sufficient  importance 
to  justify  the  remand  of  the  suit. 

With  respect  to  the  second  technical  objection  I  am  of  opi- 
nion that  the  Judge  is  quite  right  in  ruling  that  the  suit  is 
properly  valued  with  reference  to  the  amount  of  the  yearly  pro- 
ceeds under  the  appellants^  leases.  The  suit  not  being  to  estab- 
lish proprietary  right,  or  to  obtain  proprietary  possession,  there 
was  no  necessity  to  estimate  the  suit  either  according  to  the 
Crovemment  jumma  or  the  selling  price  of  the  land. 

The  appellants'  third  objection  as  to  the  weight  of  testimony 
being  in  their  favor  is  equally  untenable.  I  find  that  the  only 
evidence  adduced  in  the  case  is  on  the  part  of  the  respondents, 
the  appellants  not  having  filed  a  single  document  or  called  a 
single  witness.  The  evidence  adduced  by  the  respondents  most 
clearly  establishes  their  claim.  They  produce  a  copy  of  a  peti- 
tion filed  by  four  out  of  the  five  appellants  in  the  Collector's 
Court,  in  which  the  petitioners  unequivocally  renounce  all  right  of 
])ermanent  occupancy  in  the  land  in  consideration  of  the  re- 
spondent Dilawur  Ali,  as  karinda  of  the  zemindars,  having  with- 
drawn a  summary  suit  for  rent,  which  he  had  instituted  against 
them.  In  the  settlement  papers  also  they  are  distinctly  record- 
ed as  tenants  at  will,  ''  ghuer  mowroossee,^^  and  in  the  ikramamah 
khetaut,  it  is  specifically  stated  that  there  are  no  hereditary  culti- 
vators in  the  village. 

For  the  above  reasons,  seeing  no  reason  to  interfere  with  the 
Judge's  decision^  I  dismiss  the  appeal^  with  costs. 


•^ 
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The  2Sih  Augmt  1853. 

Pre$eiU:  H.  B.  Harinoton^  Judge. 

f  Speciid  appeal  from    the    decision  of  J. 
Casb  No.  198  or  1852  J    Lean,  Etq.,  Judge  of  Moradabad,  dated 
L  20ih  December  1851. 

Sajaq^am,  fDefendaniJ,  Appellant, 
versui 
MoHOMMED  WuLATUT  Ali  Khan^  fPtomtiffJ,  Respondent. 

The  particulars  of  this  case  are  giyenin  the  yolume  of  print- 
ed decisions  for  the  month. 

A  special  appeal  was  admitted  to  try '^  whether  the  decision 
of  the  Judge  is  not  defective  and  at  variance  with  the  provi- 
sions of  Act  No.  XII  of  1843  since  it  contains  no  specifica- 
tion of  the  points  for  decision  in  the  case  nor  any  notice  or 
refutation  of  the  pleas  urged  by  the  appellant  against  the 
judgment  of  the  Court  below." 

The  Court  observe  that  the  whole  of  the  decision  passed  by 
the  Judge  in  this  and  a  cross-appeal^  preferred  by  the  respondent 
from  the  same  judgment^  is  comprised  in  the  following  brief 
remark.  '^  The  plaintiff  appeals  this  decision  in  case  No.  19 
urging  that  all  he  sued  for  should  be  decreed.  The  defendant 
appeals  it  in  case  No.  M,  urging  that  the  whole  plaint  should 
be  dismissed.  I  see  no  reason  to  interfere  with  the  deci- 
sion as  to  either  appeal.  It  is  true  that  the  defendant  has  pro- 
duced copies  of  certain  papers  of  the  Foujdaree,  which  there 
is  some  reason  to  suppose  affect  his  statement  favorably,  but 
the  indications  in  them  are  not  sufficiently  clear  to  allow  an  al- 
teration of  the  decree  of  the  Moonsiff  in  their  favor.'*  Prom 
this  general  remark  it  is  quite  impossible  to  ascertain  what  the 
Judge  considered  to  be  the  proper  points  for  decision  in  the  case, 
and  what  were  the  points  really  tried  and  determined  by  him, 
though  the  Ist  Section  of  Act  No.  XII  of  1843  expressly  re- 
quires that  "  so  much  of  all  decrees  as  consists  of  the  points 
to  be  decided,  the  decision  thereon  and  the  reasons  for  the 
decision  shall  be  written  in  English.*'  The  Court  further 
remark  that  several  important  pleas  were  urged  by  the  appellant 
in  his  reasons  of  appeal  to  the  Judge's  Court  for  the  reversal 
of  the  decision  of  the  Court  below  and  that  he  particularly  in- 
sisted upon  the  incorrectness  of  that  Court's  finding  upon  the 
plea  of  limitation  which  has  been  pleaded  by  him  from  the  first 
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in  bar  of  tlie  suit ;  of  these  pleas  the  decision  of  the  Jadge 
makes  no  mention^  nor  is  there  in  it  any  attempt  at  a  refutation 
of  them  beyond  what  may  be  contained  in  the  transcript  of 
Ae  Judge's  decision  given  above.  It  has  been  ruled  by  vari- 
ous precedents  of  this  and  the  Calcutta  Court  that  this  is  not 
a  decision  of  the  points  at  issue  between  the  parties  within  the 
intent  and  meaning  of  Act  No.  XII  of  1843,  andtbe  Court  cannot 
accept  it  as  such,  especially  in  a  case  of  this  nature,  which  is  one 
of  some  importance,  involving  a  dispute  between  a  Mussulman 
and  some  Hindoos  relative  to  land  adjoining  and  connected 
with  a  Mahomedan  mosque  and  also  indirectly  the  use  of  the 
mosque  as  a  place  of  religious  worship,  and  as  the  presiding 
Judge  in  the  lower  Court  was  also  a  Mahomedan,  whose  religious 
feelings  and  prejudices,  though  insensibly  to  himself,  may  be 
supposed  to  have  been  enlisted  on  the  side  of  the  Mahomedan 
plaintiff  which  supposition  some  of  the  remarks  contained  in 
his  judgment  were  certainly  not  calculated  to  dispel,  it  was  the 
more  necessary  that  the  Judge,  whose  decision  could  not  be 
open  to  any  such  bias,  should  have  been  careful  to  show  in 
that  decision  that  the  pleas  of  appeal,  urged  by  the  appellant 
to  his  Court,  had  received  full  consideration  and  that  he  should 
have  put  upon  record  in  some  detail  his  reasons  for  consider- 
ing thera  untenable  ;  in  these  respects  the  decision  of  the  Judge 
is  manifestly  defective  and  the  Cotirt  are  compelled  therefore 
to  reverse  it  and  to  remand  the  case  to  his  file  to  be  adjudicated 
afresh  in  reference  to  the  foregoing  observations* 


.®. 


The  30/A  Auffust  1852. 
Present:  S.  S.  Brown,  Judge. 

C  Special  appeal  from  the  decision  of  W. 
Case  No.  303  of  1852.^      E.  Money,  Esq.,  Offg.  Judge  ofMrza- 

L     pore,  dated  24dh  February  1852. 

GopsB  Singh  and  othbbs,  fDefendantsJ,  Appellants, 
versus 
Bindessur,  (^Plaintiff),  Respondent. 

The  decision  will  be  found  in  the  printed  volume  of  the 
month. 

A  special  appeal  was  admitted  to  try  "  whether  the  lower 
Courts  in  recording  their  decisions  had  fulfilled  the  requirements 
of  Section  1,  Act  XU  of  1848,'' 
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'*  2nd.    Whether  the  deeree  which  makes  the  defendants 
liable  to  the  full  costs,  a  part  only  of  the  daim  haying  been  I 
decreed,  is  not  opposed  to  judicial  practice/' 

The  Court  find  that,  among  the  several  matters  included 
in  the  plaintiff's  claim  and  separately  valued,  the  Moonsiff 
confined  his  deoree  to  the  claim  put  forward  by  plaintiff  to 
have  a  door  closed  which  the  defendants  were  said  to  hare 
opened  so  as  to  interfere  with  the  access  to  the  steps  in  front 
of  the  plaintiff's  entrance  door,  and  to  tiie  value  of  some  mate- 
rials belonging  to  plaintiff  which  defendants  had  appropri- 
ated in  the  construction  of  the  door,  but  that  the  Moonsiff  failed 
to  put  on  record  any  reasons  for  his  finding  on  the  first  point 

An  objection  was  taken  by  the  defendants  to  the  decision 
on  this  ground  in  the  reasons  of  appeal  preferred  by  them,  bat 
the  Judge  confirmed  the  decision  without  advertence  to  this 
obvious  defect  in  the  Moonsiff's  judgment.  The  decisions  of 
both  Courts  must  therefore  be  considered  faulty  for  the  reason 
stated  in  the  certificate. 

The  second  defect  noticed  in  the  certificate  which  was  equal- 
ly objected  in  appeal  is  also  apparent  on  the  face  of  the  judg- 
ments of  both  Courts,  no  reason  having  been  assigned  for  the 
deviation  in  this  particular  from  the  established  practice  of 
the  Courts, 

The  Court  accordingly  annul  the  decisions  and  direct  the 
remand  of  the  case  to  the  Court  of  the  Moonsiff  in  order  to  iti 
disposal  by  a  fresh  decision  according  to  law. 


The  ZOth  August  1852. 
Present:  S.  S.  Sbown,  Judge. 


CasbNo.  804op1852.. 


'Special  appeal  from  the  decision  of  Tussui- 
dookh  Hoossein  Khan,  Principal  Sudder 
Ameen  cf  Cawnpore,  dated  25/4  Majf 
1852. 

MuDAR  Singh  and  othebs^  (Plaintiffs),  Appellants, 

versus 

SoBBA  SiNGH^  (Defendant J,  Respondent. 

The  suit  was  for  possession  and  registry  of  name  in  a  three 
pie  out  of  a  six  pie  share  in  thr6e   mouzahs  with  a  propor- 
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tionate  share  of  the  profits  from  1256  to  1968  Fuslee.  The 
cUim  wms  decreed  by  the  Moonsiff^  but  in  mppeal  the  plaintiffs 
were  nonsuited. 

A  special  appeal  was  admitted  to  try  ''  whether  in  nonsuit- 
ing the  plaintiffs  the  Principal  Sudder  Ameen  had  not  con- 
trarened  the  rules  of  the  Circular  Order  of  the  18th  Septem- 
ber 1843/' 

The  Court  find  the  claim  and  title  of  the  appellants  to  be  set 
forth  clearly  in  the  statement  of  the  plaint.  It  declares  the 
shares  as  they  stood  genealogically  prior  to  the  settlement, 
and  explains  the  distribution  effected  by  mutual  consent  on 
that  occasion,  according  to  which  a  share  of  six  pie  fell  to  the 
respondent.  Appellants  are  now  claimants  for  a  moiety  of  the 
share  by  right  of  common  descent  and  prior  possession.  There 
is  no  defect  in  the  specification  of  the  object  of  the  suit  in  this 
statement,  nor  was  any  pleaded  by  the  respondent  in  his  an- 
swer who  confined  himself  to  a  denial  of  a  common  descent, 
and  to  a  plea  of  the  limitation  statute  in  bar  of  the  suit.  The 
Principal  Sudder  Ameen  in  deducing  from  the  appellants' 
statement  that  the  suit  had  been  brought  wrongly,  and  in  rul- 
ing that  appellants  must  be  nonsuited  because  they  had  not  in- 
eluded  other  parties  in  their  action  has  manifestly  disregarded 
the  rule  in  paragraph  1  of  the  Circular  which  requires  the 
Courts  to  try  the  suits  as  they  are  brought  before  them  by 
the  parties.  The  decision  is  therefore  annulled  and  the  case 
remanded  in  order  that  it  may  be  proceeded  with  and  disposed 
of  according  to  law. 


The  90ih  Augu$i  1852. 
Present :  A.  W.  Bsgbis,  Judge. 


CAsiNo.801ofl852 


^Special  appeal  from  the  deeukm  of  Qazie 
Mahomed  Zeea-^Mllah  Khan,  Principal 
Sudder  Ameen  of  Goruekpore,  dated 
26th  April  1852. 

Sahib  Uak  Pandie,  (Defendant),  Appellant, 

vereui 

Pundit  Gujraj,  (Plaintiff),  Respondent. 

This  was  a  suit  to  reoorer  possession  of  thirteen  mango  trees, 
in  supersession  of  the  order  of  the  Foujdaree  Court  under 
date   20th   August  1850,  by    which  the  possession    of   the 
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•^^endmt  had  been  determined  and  maintained.  The  Mooif 
siff  passed  a  decree  in  favour  of  the  plaintiff's  clakn,  which 
decision  was  upheld  in  appeal  by  the  Principal  Sudder  Ameen. 
The  defendant  appeals  from  this  decision  on  the  following 
grounds* 

1.  That,  although  the  Principal  Sudder  Ameen  has  recorded 
an  opinion  against  the  authenticity  of  the  deed  of  gift  pro- 
duced by  the  appellant,  he  has  omitted  to  record  any  opinioD 
in  regard  to  the  respanderU*8  title  to  the  trees,  which  is 
essential  to  the  completeness  of  his  judgment. 

2.  That  the  Principal  Sudder  Ameen  is  in  error  in  ruling 
that  the  appellant's  plea,  ^  that  the  respondent's  rights,  sap- 
posing  hhn  ever  to  have  had  any,  had,  agreeably  to  local 
usage,  lapsed  to  the  zemindar,  by  reason  of  his  having  left 
the  village,' was  one  which  could  be  urged  by  the  zemindar  oolj, 

A  special  appeal  is  admitted  to  try  ^^  whether  the  decision 
of  the  Principal  Sudder  Ameen  is  not  incomplete  by  reasoD 
of  his  having  omitted  to  try  a  material  plea  urged  by  the 
appellant." 

With  respect  to  the  first  plea  of  the  appellant^  I  find  it 
to  be  unsupported  by  the  record.  The  Principal  Sadder 
Ameen  ha$  recorded  an  opinion  regarding  the  respondent's 
title,  inasmuch  as  he  finds  that  thie  respondent's  ancestor 
had  planted  the  trees,  and  that  respondent  himself  bid 
for  a  considerable  period  held  possession  at  them.  Bat 
I  am  of  opinion,  that  the  second  objection  urged  by  the 
appellant  is  well  founded,  and  that  the  Princ^al  Saddcar 
Ameen  is  wrong  in  supposing  that  the  appellant  was  not 
in  a  position  to  plead  local  mage  in  bar  of  the  respondenf  9 
claim  for  possession.  If  the  appellant  had  obtained  possession 
of  the  treea,  whether  that  possession  was  rightful  or  usurped, 
he  cannot  be  dispossessed,  unless  a  better  title  be  shown  by 
the  person  who  seeks  to  dispossess  him.  The  appellant  wss, 
therefore,  quite  competent  to  plead,  as  he  has  done,  that, 
even  admittitrg  respondent  once  to  have  had  a  good  title, 
that  right  has  lapsed  under  the  operation  of  the  local  usage) 
^hich  transfent  the  Ismded  tenures  of  individuals  who  may 
desert  the  village  to  the  ssemindar.  The  Principal  Sudder 
Ameen  should,  therefore,  have  tried  this  issue,  and  he  was  not 
justified  in  passing  a  decree  in  favour  of  the  respondent, 
without  disp<>sing  of  it.  The  Moonsiff,  in  his  decision,  found 
Ihat  the  respondent  had  both  the  ru^ht  and  the  po$$e$sion, 
and  that  the  appellant  had  neither  the  one  or  the  other  > 
and,  had  the  Principal  Sudder  Ameen  simply  affirmed  that 
decision,  there  would  have  beeb  no  ground  (or  the  present 
vpeeial  appeaU 
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For  the  above  reasons  being  of  opinion  that  the  Principal 
Sudder  Ameen's  decision  is  incomplete,  I  annul  the  same 
and  remand  the  case  to  his  file  for  retrial. 


The  30/A  August  1852. 
Preseni:  h.  W.  BeaBts^  Judge. 

{Special  appeal  from  the  decision  of  TV. 
P.  Masson,  Esq.,  Judqe  of  Gcymckp&re, 
dated  %%(h  April  1852. 

Thakoobpemhad,  fPlaintiffJ,  Appellant, 

versus 

MussumatChunbna  and  PcbboodYal,  (Defendants),  Respondents. 

Fob  the  Judge's  decision  see  pages  32  and  33  of  the  printed 
decisions  for  the  month. 

A  special  appeal  is  admitted  to  try '^whether  the  order  of 
nonsuit,  passed  by  the  Moonsiflf,  and  upheld  by  the  Judge,  is 
correct,  with  adtertence  to  the  grounds  of  the  Moonsiff's 
decision.'' 

The  Court  observe  that  the  order  of  nonsuit,  passed  by  the  lower  * 
Courts,  is  opposed  to  judicial  psage,  and  inconsistent  with  the 
grounds  assigned  by  the  Moonsiff  for  his  decision.  The  Moon- 
siff  having  distinctly  found  that  the  respondent,  Mussumat 
Chundna,  was  not  a  party  to  the  deed  of  sale,  and  that  Purboo- 
dyal  has  no  concern  with  this  share,  he  should  at  once  have 
dismissed  the  appellant's  suit.  Having  decided  that  Mussumat 
Chundna  had  not  executed  the  deed,  it  was  obviously  super-> 
fluous  to  moot  the  question  whether  she  had  the  power  to  do  tOj 
and,  deciding  it  in  the  negative,  to  nonsuit  the  appeUant.  An 
order  of  nonsuit  leaves  the  option  to  the  discomfited  suitor  of 
instituting  his  suit  de  novo;  but  in  the  present  case  it  is 
obvious  that  the  appellant,  though  itomtyioify  nonsuited,  could  no/ 
renew  his  suit,  with  any  prospect  of  success,  in  the  face  of  the 
Moonsiff's  finding  that  Mussumat  Chundna  was  not  a  party 
to  the  deed.  The  Judge  has  overlooked  this  inconsistency  iu 
the  Moonsiff's  decision;  and  has  confined  his  remarks  and 
decision  to  that  portion  of  it,  on  which  the  order  of  nonsuit^ 
is  based.  Both  decibions  being  vitiated  by  the  defect  above 
pointed  out,  they  are  hereby  annulled ;  and  the  cate  remanded 
to  the  Moonsiff  for  retrial,  with  advertence  to  the  instructibnt 
now  communicated. 

K  2 
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ne  fSOth  Augmi  1852. 

{A.  W.  BXOBIB,         *] 
S,  S.  Brown,  >  Judges. 

H.  B.  Habington^J 

rReffular  appeal  from  ffk  deeiii(m^3h' 
n..-Te^  OQA  ^-  iQKO  J  humedRazeeood-^eeaKlum^Pnaeipal 
Cas.  No,  234  of  1852.^      ^^  ^^^  ofJUfgark,  daiedWA 

(^     August  1851. 
KooR  MoHMOOD  Ally  Khan,  (Defendant),  JppeUani, 
versus 
MuBAREE  Lall,  (Plaintiff),  Respondent. 

The  plaintiff  in  this  case  sued  to  set  aside  a  mortgage  deed 
and  a  decree  obtaiaed  on  the  same  by  the  defendant  Mubmood 
Ally  Khan  of  four  and  a  half  biswahs  of  moniah  Jnlalparp, 
being  the  extent  of  the  rights  and  interests  of  Jodba,  Min  SiBgli 
and  others,  by  whom  the  mortgage  had  been  executed.  T^ 
snit  was  valued  at  fis.  5678-5-6,  being  the  aggregate  of  the 
sum  advanced  on  the  mortgage,  vit.  Bi*  5000,  and  the  propor- 
tional jnmma  of  the  share,  estimated  at  Ba678-&>6.  Tke 
plaintiff  averred  that  this  mortgage  was  altogether  a  eoUnsive 
and  fraudulent  transaction  between  Muhmood  Ally  Khan  and 
the  mortgagers;  the  object  of  which  was,  to  place  the  propeity 
beyond  the  reach  of  plaintiff,  who  had  previonsly  obtaned  a 
decree  against  the  mortgagees,  of  which  he  had  taken  out  exe- 
cution ;  and,  the  property  in  dispute  having  been  attadied  and 
■old  in  execution  of  his  decree,  plaintiff  had  himself  purchased 
it.  But  Muhmood  Ally  Khan,  having  sued  the  mortgmgeis  on 
his  own  deed,  had  also  obtained  a  decree  on  confession  of  jndg* 
n^it;  and  it  was  to  set  aside  this  deed,  and  the  collusive  decree 
thus  obtained,  that  the  present  suit  was.instituted,  the  plaintiff 
being  unable  to  obtain  possession,  as  auction  purchaser,  so  k^ 
as  the  decree  remained  in  force. 

The  defendant  Muhmood  Ally  Khan  alone  defended  the  soit. 
In  addition  to  the  arguments  advanced  by  him  to  refate  the 
plaintiff's  claim,  he  objected  tbat  the  suit  was  overvalued :  Hiat, 
being  a  snit  for  possession  of  land,  it  should  have  been  estimat- 
ed at  the  amount  of  Ae  annual  jumma  onkf;  and  that,  by  ille- 
gally superadding  the  amount  of  the  mortgage  money,  the  plain- 
tiff had  made  the  decision  of  the  Court  of  first  instance  rtgukarkf 
appeidable  to  the  Sudder  C!oart.  fHie  other  defendants  did  Mt 
defend  the  suit. 
8 
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The  Pfiticiiial  Sudder  Ameen,  oYermling  aH  the  objections  of 
the  defendant,  recorded  his  opinion,  that  the  mortgage  to  Moh- 
mood  Ally  Klutn  was  invalid,  and  passed  a  decree  in  favor  of 
die  plaintiff's  chiim* 

The  defendant  Mahmood  AIlj  Khan  alone  appealed  from 
this  decision.  The  petition  of  appeal  reiterates  the  arguments 
contained  in  his  reply  to  the  plaint,  and  he  insisted  that  the 
plea  of  overvalnation  advanced  by  him  was  valid,  and  com* 
^ined  that  it  had  been  summarily  overrnled  by  the  Principal 
Suddw  Ameen,  without  any  reasons  being  assigned. 

The  Court  observe  that  the  Principal  Sudder  Ameen  has 
(as  pleaded  by  the  appellant),  omitted  to  give  any  reasons 
whatever  for  overruling  the  appellant's  plea  of  overvaluation ; 
which,  if  confect,has  had  the  effect  of  changing  ihe  jurisdiction. 
It  is  by  no  means  sufficient  for  the  Principal  Sudder  Ameen 
to  say  generally,  as  he  has  done  in  the  present  instance, ''  the 
objections  of  the  defendant  to  the  valuation  of  the  suit,  &c.,  are 
unworthy  of  notice."  The  Court  further  observe  that  the 
objection  to  the  valuation,  so  far  from  being  ^'  unworthy  of 
notice,''  is  a  valid  plea;  being  in  strict  conformity  with  the  rule 
laid  down  in  article  8,  Schedule  B,  of  Kegulation  X  of  1829 
and  Construction  No.  957^  which  explains  the  intent  of  that 
article  to  be,  that ''  the  atnount  of  the  stamp  shall  be  calculat- 
ed on  the  value  of  the  property,  and  not  on  the  sum  for  which 
the  property  was  mortgaged."  The  stamp  is  to  be  regulated 
"  by  the  value  of  the  thing  claimed."  Under  this  construc- 
tion of  the  law,  the  respondent  should  have  valued  his  suit  solely 
according  to  the  proportional  jumma  of  the  share  sued  for;  and 
the  suit  would,  then,  have  been  cognizable  bythe^StM^der  Ameen, 
subject  to  a  regular  appeal  to  the  Judge,  and  a  special  appeal  to 
the  Stidder  Court;  but  by  his  overvaluation  of  the  suit,  the 
respondent  has  brought  the  case  originally ,  into  the  Court  of  the 
Principal  Sudder  Ameen,  subject  to  a  regular  appeal  to  the  Sud- 
der Ciurl,  instead  of  to  the  Judge;  and  has  deprived  the  appel- 
lant of  his  right  of  special  appeal  to  this  Court.  Under  these 
circumstances,  it  was  the  duty  of  the  Principal  Sudder  Ameen 
to  recognize  the  validity  of  the  appellant's  plea,  and  to  follow 
the  course  prescribed  by  Section  5,  Regulation  XIII  of  1808. 
The  Court  are  not  aware  that  the  point  now  mooted  has  been 
ruled  in  any  of  their  printed  decisions ;  but  two  precedents  will 
^  ^ ,  ^  be  found    in   those    of   the 

•  KaleechuTB  ^^'^y^^^^  ^^  o^«^»t    Presidency  Court,  as  noted  in 

the  margin  ;*  and  this  Court 

•^**'  entirely  concurs  in  the  view 

BMomi  Dania,  Raqpoftdest,  therein  taken  of  the  law.    The 

ttih  Asgsit  1851.  Court  are  pleased,  acccnrding- 
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Oom«l  Ally  »JoZrs,  RenpoadenU.        *^%  PriiMjipal  Sudder  Ameen, 
drd  December  1851.  Bud  to  remand  the   case  to 

that  officer^  under  the  provisions  of  Clause  2,  Section  2,  Begula- 
tion  IX  of  1831^  in  order  that  it  may  be  dealt  with,  in  accord- 
ance with  the  above  exposition  of  the  law.  The  Court  adopt 
this  mode  of  proceedings  in  preference  to  passing  (an  order  of 
nonsuit  themselves ;  as  a  heavy  expense  will  thereby  be  saved 
to  the  plaintiff^  a  consideration  to  which  they  deem  him  enti* 
tled^  as  his  error  is  to  be  attributed  to  ignorance  of  the  law, 
and  not  to  a  design  to  enhance  the  expenses  of  the  opposite  party, 
or  to  change  the  jurisdiction  to  his  detriment,  and  this  mis- 
take should  have  been  noticed  by  the  Court  of  first  instance,  by 
which  the  order  of  nousuit  might  have  been  passed  at  a  com- 
paratively trifling  expense  to  the  parties. 

TTie  80th  August  1852. 

I^eseni: 


TA.  W.  Bbgbib,       '] 
f:-|  S.  S.  Brown,  V Judges. 

LH.  B.  Harington,J 


{Special  appeal  from  the  decision  of  G.  R 
Harvey,  Esq.,  Judge  of  Cawnpore,  dated 
%4dh  January   1852. 

LucHMiFBRSHAD,  ( Plaintiff) ,  Appellant, 

versus 

MussuHAT  RooKMiN  AND  OTHERS^  (Defendants J,  Respondents. 

For  the  Judge's  decision  in  this  case  see  pages  13  and  14 
of  the  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  "  1st  Whether  tiic 
Principal  Sudder  Ameen  and  Judge,  in  deciding  the  case, 
have  not  contravened  the  Circular  Order  of  the  13th  Septem- 
ber 1843.  2nd  Whether  the  reasons  assigned  by  the  Prin- 
cipal Sudder  Ameen  for  nonsuiting  the  plaintiff,  and  of  which 
the  Judge  recognizes  the  validity,  are  sufficient.^' 

The  Court  observe  that  the  decision  of  the  lower  Courts 
is  open  to  the  objection  noticed  in  the  first  part  of  the  certi- 
ficate of  special  appeal.  The  Principal  Sudder  Ameen  (whose 
decision  is  approved  and  upheld  by  the  Judge)  has  found  a 
fact  which  is  contended  for  by  neither  party,  viz.  that  the 
appellant  has  held  possession  of  the  land  in  dispute,  from  the 
date  of  the  mortgage  deed ;  and,  consequently,  is  not  entitled 
to  recover  the  money  advanced  by  him  to  the  respondents. 
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The  appellant  pleads  that  he  holds  possession  as  farmer^ 
and  not  as  mortgagee,  and  that  he  never  obtained  possession 
in  yirtue  of  the  deed  of  mortgage.  The  respondents  in  effect 
admit  the  truth  of  this  allegation,  for  they  deny  that  the 
mortgage  deed  was  ever  executed,  or  the  amount,  stated  there- 
in, received  bj  the  persons  purporting  to  have  executed  it 
from  the  appellant.  Under  these  circumstances,  it  was  not 
competent  to  the  lower  Courts  to  find,  that  the  appellants 
had  held  possession  from  the  date  of  the  mortgage  deed  by 
virtue  of  that  deed.  They  should  have  confined  themselves  to 
the  adjudication  of  the  issue  raised  by  the  pleadings  of  the 
parties,  vis.  whether,  or  not,  the  deed  in  question  had  been 
executed,  and  the  money  paid.  The  decision  of  the  Judge  is 
so  very  concise,  and  at  tiie  same  time  so  vaguely  worded, 
that  the  Court  are  not  quite  sure  that  they  fully  apprehend 
its  purport.  They  do  not  understand  the  allusion  made  by 
the  Judge  to  the  law  of  limitation ;  and  as  he  admits,  that  he 
was  not  ^'called  upon  to  enter  upon  the  question  of  limita- 
tion, which  has  been  overlooked,"  it  would  have  been  better 
to  have  avoided  all  mention  of  the  subject.  The  Court,  more- 
over, cannot  acquiesce  in  the  correctness  of  the  Judge's  remarks, 
that,  because  the  question  of  limitation  may  have  been  over- 
looked in  the  Court  of  first  instance,  the  Appellate  Court  is 
not  called  upon  to  notice  the  point.  On  the  contrary,  the 
Court  hold  that,  whenever  it  may  appear  from  the  pleadings 
or  in  the  course  of  the  proceedings  that  a  suit  is  barred  by  the 
law  of  limitation,  the  Appellate  Courts  are  bound  to  notice 
the  fact ;  and  either  to  dismiss  the  suit  forthwith,  with  au 
exposition  of  their  reasons  for  coming  to  this  conclusion ;  or 
to  remand  the  case  to  the  lower  Court,  in  order  that  an  opi- 
nion may  be  duly  recorded  on  this  particular  point  by  that 
tribunal. 

The  Court  are  accordingly  pleased  to  annul  the  decision 
of  both  the  lower  Courts,  and  to  remand  the  case  to  the  file  of 
the  Principal  Sudder  Ameen,  for  retrial,  with  advertence  to 
the  foregoing  observations. 
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The  SOtt  August  1852. 
Pre$eni:  H.  B.  Haeington^  Judge. 

{Special  appeal  from  the  deeisum  of  R.  J. 
Tayler,  Esq.,  Judge  of  Jounpore,  dated 
20th  April  1852. 

Ukhoo  Singh,  fPlain^ffJ,  Appelbmi, 
verms 
NvNKoo  Pandi  ahd  OTHBRft,  (^  Defendants  J,  Respmdet^s. 

Tbis  suit  was  brought  by  the  plaintiff  to  recoyer  the  sum  of 
Bs.  294-4-8  priDcipal  and  interest  on  account  of  arrears  of 
rent.  The  claim  wtis  nonsuited  by  the  Principal  Sudder  Ameen 
sitting  as  Moonsiff.  From  this  decision  an  appeal  was  prefier- 
ed  to  the  Judge  and  various  grounds  for  its  reversal  were  urged 
by  the  appellant  in  his  reasons  of  appeal.  The  Judge,  however, 
saw  no  cause  to  interfere  and  dismissed  the  appeaL  The  whole 
of  the  English  judgment,  recorded  by  the  Judge  nnder  the 
provisions  of  Section  1  Act  No.  XII  of  1843,  is  comprised  in 
the  following  few  words,  which,  as  remarked  in  a  former  deci- 
sion of  this  Court,  would  appear  to  have  become  a  formula  in 
the  Court  of  the  Judge  of  Jounpore.  ''This  case  was  brought 
on  according  to  the  provisions  of  Section  16  Regulation  V  of 
1881  and  no  sufficient  ground  has  been  shown  to  impugn  the 
correctness  and  justice  of  the  Principal  Sudder  Ameeu's  deci- 
sion.    It  is  therefore  confirmed.'* 

A  special  appeal  was  allowed  to  try  '^  whether  the  dednon 
of  the  Judge  is  not  at  variance  with  the  provisions  of  Act  No. 
XII  of  1843  since  it  contains  no  specification  of  the  points  for 
decision  in  the  case,  nor  any  notice  or  refutation  of  the  pkas 
urged  by  the  appellant  for  the  reversal  of  the  judgment  of 
the  Court  below  .^' 

In  disposing  of  this  appeal  it  appears  sufficient  to  refer  to 
the  various  published  precedents  of  this  and  the  Calcutta  Court, 
which  have  ruled  that  the  provisions  of  Act  No.  XII  of  1843 
apply  no  less  to  appealed  than  to  original  suits,  and  that  a  sum- 
mary decision,  such  as  that  passed  by  the  Judge,  a  transcript 
of  which  is  given  above,  cannot  be  considered  to  fulfil  the 
requirements  of  the  law,  and  is  not  a  decision  of  the  points  at 
issue  between  the  parties  within  its  intent  and  meaning.  The 
decision  of  the  Judge,  moreover,  contravenes  the  clear  and 
positive  rule  contain^  in  the  Court's  Circular,  under  date  the  5th 
March  last,  which,  having  been  published  in  the  Agra  Govern- 
ment  Gazette  of  the  16th  of  the  same  month,  must  have  been 
received  by   the  Judge  before   he  passed  his  decision,  and  he 
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should  not,  therefore,  have  overh)oked  its  provisions.  Under 
these  circumstances,  the  Court  hare  no  alternative  but  to  annnl 
the  decision  of  the  Judge,  and  to  remand  the  case  to  his  file,  in 
.order  that  he  may  proceed  to  pass  a  fresh  decision  in  it  con* 
formable  to  law  and  the  rules  of  practice. 

^%m. 

The  9\st  August  1852. 
Present:  S.  S.  Brown,  Judge. 


Cass  No.  806  or  1852. 


^Special  appeal  frem  the  deeishn  ef  Cazet 
Zeea-ooUah  Khan,  Principal  Sudder 
Ameen  of  Garuckpare,  doled  25M  Mag 
1862. 

Baboo  Ghammunda  Sinoh,  (Plaintiff)^  Appellanl, 

versus 

Shcodebn  Bam  and  othibs,  (DefendanisJ,  Respfmdents. 

Thb  plaintiff  brought  his  action  to  free  22beeg{(hs  18biswahs, 
outof  25beegahsl8  biswahsconstitutinghishoidingiQ  themonsah, 
from  the  incumbrance  of  a  iir/ right  which  had  been  recognized  at 
the  settlement.  He  alleged  that  the  birf  right  did  not  take 
in  more  than  three  beegahs  of  his  landy  and  that  respondents 
had  succeeded  at  the  time  of  settlement  in  extending  their 
claim  as  birteeahs  to  the  whole  25  beegahs  18  biswahs  on  insuffi- 
cient grounds.  The  reversal  of  the  decision  of  the  Settlement 
Officer  was  included  in  the  claim.  The  respondents  maintained 
the  justness  of  the  decision  of  the  Settlement  Authorities. 

The  Moonriff  decreed  the  claim  in  part.  He  was  of  opi- 
nion that  there  was  documentary  proof  of  seven  beegahs  of 
the  land  haviug  been  held  by  plaintiff  in,  seer  kasht  or  free 
proprietary  right  from  the  period  of  measurement  up  to  the 
year  1250  Fuslee,  and  that  defendants  had  failed  to  prove  the 
exercise  of  any  right  of  their  own  in  that  land.  The  rest  of 
the  claim  was  dismissed. 

Both  parties  appealed,  and  the  Principal  Sudder  Ameen 
dismissed  the  claim  in  ioto.  He  first  observed  that  the  claim 
was  untenable,  as  being  opposed  to  the  terms  of  Section  10 
Begulation  VII.  of  1822,  quoted  in  the  Circular  Order  of  the 
Sudder  Board  of  Revenue  dated  the  13th  May  1845. 

The  Principal  Sudder  Ameen  proceeded,  notwithstanding, 
to  try  the  merits  of  the  case,  and,  after  rejecting  some  of 
the  documentary  evidence  on  the  plaintiff's  side,  set  aside 
the  Moonsiff's  finding  on  the  fact  of  the  possession  of  the 
seven  beegahs  with  the  observation  that  mere  cultivation 
did  not   establish  right. 
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A  special  appeal  was  admitied  to  try  Ist  ^'  whether  the  mU 
ing  of  the  Court  below  on  the  Section  10  Regulation  VLI  o( 
1822  was  applicable  to  the  case''  and  2nd,  whether  the  Princi- 
pal  Sadder  Ameen  had  not  omitted  to  determine  a  material 
fact,  namely  the  character  of  the  possession  held  by  tiie 
appellant  in  the  seven  beegahs  decreed  to  him  by  the  Moonsiff ." 

I  consider  the  Principal  Sadder  Ameen  to  be  in  error  in  liis 
ruling  on  the  first  point.  The  object  of  the  suit  is  not  to  contest 
the  competence  <^  the  Kerenue  Auth<»rities  to  select  the  party 
from  whom  the  revenue  is  to  be  received,  amongst  parties 
holding  separate  hereditary  and  transferrible  rights  in  the 
mouiah,  but  to  try  the  justness  of  the  decision  by  which  a 
hereditiory  and  transferrible  right  was  declared  to  exist  in 
the  land  which  is  the  subject  of  the  suit,  separate  from  the 
zemindaree  right  of  the  appellant.  The  Principal  Sadder 
Ameen  has  further  been  led  into  the  anomaly  of  trying  a  suit 
on  its  merits  which  had  been  declared  by  him  to  be  inadmis- 
sible from  defect  of  jurisdiction.  The  judgment  is  moreover 
defective  on  the  second  point  noticed  in  the  certificate.  It  is 
essential  to  the  merits,  that  the  nature  of  the  appellant's  te- 
nure of  the  cultivated  land  should  be  accurately  defined. 
The  Moonsiff  held  that  the  land  was  cultivated  in  free  pro- 
prietary possession,  but  the  Principal  Sudder  Ameen  in  his 
decision  has  summarily  concluded,  that  cultivation  alone  could 
not  confer  the  right  claimed,  without  determining  wbethcat 
the  cultivation  was  free  or  subject  to  the  liabilities  of  the 
biri  tenure.  The  decision  is  accordingly  annulled,  and  the 
case  is  remanded  for  a  fresh  decision  of  the  matter  in  dispute 
between  the  parties. 

-^- 

.  The  Z\it  August  1852. 
Pre$eiU:  A.  W.  Bbgbib,  Judge. 

r  Special  appeal  from  the  decision  of  G.  F. 

Cask  No.  305  or  1852,  <<      Harvey,  Esq.,  Judge  of  Catanpore,  dot- 

I     ed  26/A  November  1851 . 

MouoincsD  Htd£b,  f  Plaintiff  J,  Appellant, 

versus 

Ameer  Mirza  andMussumat  Ushruf-oon-nissa  Bsguic,  kbprx- 

SBNTATIVES   Of    THE    ORIGINAL     DEFENDANT   NaWAB     BuKSH    Au 

Khan,  dbceasbd,  and  Mussumat  Roormin,   widow  of  thb  ou- 
GiNAL  DEFENDANT  Seetul  Pershad,  (Defendants),  Respondemis. 
There  were  three  separate  i^peals  from  the  decision  of  the 
Principal  Sudder  Ameen,  in  this  casCj  to-v-tbe^  Zillah  Judge; 
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tfae  firsts  on  the  part  of  the  plaintiff^  agaiust  the  partial  dis- 
missal of  his  claim^  the  second,  from  the  defendant  Ameer  Mir- 
sa^  and  the  third  from  the  defendant  Mnssumat  Ushrof-oon-nissa 
Segum^  in  regard  to  the  portion  of  the  claim  decreed  against 
them.  Mussumat  Rookmin^  whose  husband  confessed  judgment 
in  the  Principal  Sudder  Ameen's  Court^  did  not  appeal.  The 
Judge's  decisions,  in  all  the  cases^will  be  found  at  pages  288  to 
292  of  the  printed  decisions  for  the  month. 

A  special  appeal  is  admitted  to  try  ''  whether  the  proceedings 
of  the  lower  Courts  are  not  legally  vitiated  by  their  disregard  of 
the  provisions  of  Regulation  XIV  of  1829.'' 

The  appellant,  in  addition  to  other  objections  to  the  Princi- 
pal Sudder  Ameen  and  Judge's  decision,  has  urged,  in  his  peti- 
tion of  special  appeal,  that  both  the  lower  Coarts  have  neglect- 
ed to  conform  to  the  provisions  of  Regulation  XIY  of  1829^  in 
allowing  the  original  defendant  Buksh  Ally  Khan  (who  was  an 
inhabitant  of  foreign  territory)  to  defend  the  original  suit  in 
the  Principal  Sudder  Ameeo's  Court,  and  his  representative 
Ameer  Mirza  to  defend  the  appeal  in  the  Judge's  Courts  with- 
x>\xt  giving  the  security  required  by  the  Regulation  above  quot- 
ed. On  referring  to  the  record,  I  find  that  the  statement^ 
made  by  the  appellant^  is  correct.  The  oversight  of  the  lower 
Courts,  in  regard  to  this  essential  preliminary,  is  the  more 
remarkable^  as  it  appears  that  the  respondents  Ameer  Mirza 
and  Mussumat  Ushruf-oon-nissa  so  far  conformed  to  the  law 
as  to  lodge  the  required  security,  on  account  of  their  ovm  appeali 
to  the  Judge  from  the  Principal  Sudder  Ameen's  decision* 
But  the  ]aw  requires  that  ''every  person,  being  an  inhabitant 
of  foreign  territory,  who  may  desire  to  institute^  or  defend,  an 
original  suit^  or  to  prosecute,  or  defend,  an  appeal  in  any  zillah> 
city,  or  Provincial  Court,  or  in  the  Sudder  Dewanny  Adawlut^ 
shall  be  required  to  furnish  security  for  all  eventual  costs  of 
suit,  which  may  be  adjudged  payable  by  such  persons."  The 
defendant^  or  respondent,  is  further  required  to  furnish  the 
said  security  "  within  six  weeks  of  the  date  on  which  the  usual 
summons  is  served  on  him;"  and^  unless  such  security  be  so 
furnished^  ''he  shall  not  be  allowed  to  defend  his  suit^  or  appeal ; 
but  the  cause  shall  be  decided  ex  pcarte  on  the  statements  and 
proofs  of  his  opponent."  Although  it  is  not  pleaded  by  the 
appellant,  yet  the  Court  deem  it  necessary  to  remark,  that  the 
same  violation  of  the  law  is  observable  in  regard  to  the  defence 
of  the  plaintiff's  appeal  on  the  part  of  Mussumat  Ushruf-oon-nissa 
Begum,  no  preliminary  security  having  been  furnished  by  her 
either.  The  disregard  of  the  injunction,  contained  in  the  law, 
is  fatal  to  the  proceedings  of  the  Siillah  Courts,  and  necessitates 
a  remand.    The  decisions  of  the  Principal  Sudder  Ameen  and 
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Judge  are,  accordinglj,  annulled,  and  the  siitt  remanded  ta  the 
file  of  the  first  named  functionary,  with  a  new  lo  ita  beiig 
triedj  es  pmrie,  in  oonformit j  with  the  law» 

The  Z\H  AMgmt  1852. 

8.  8.  Beown,  \jiulgt$. 


{A.  W.  BMmi,  -    "I 
8.  8.  Beown,  L 

H.  B.  Haunotoh,  J 


fRsgviar  appeal  from  tkedeeiikm  o/MmhsH 

Came  No.  8  of  1852.  J      p^f^j^  Sudder  Ameek  of  Cawnpi!^, 
t     doM  t9th  Amgntt  1851. 

Nawab  Uamio  Ali  Khan  ano  Muuctmat  Haju  Bsgum, 
(P/ainOffsJ,  Appeilanis, 


Gholam  Au  Khan,  Gholam  Bitssool  Khan  and  nlnb  othbUi 

fDefenda$U9ji  Respondents 

This  suit  was  instituted  by  the  plaintiflfs,  who  are  fansbaod 
and  wife,  to  reeotrer  cash,  jewels  and  other  articles  to  theamonst 
▼alue  of  Bs.  S8,92l,  which,  it  was  averred,  had  been  entrusted  bj 
the  first  plaintiff  in  the  Oude  Territory  to  the  defendants  to  be 
conveyed  and  deliTered  by  them  to  Massumat  Hajee  Begum,  tiie 
second  plaintiff  at  Cawopore,  but  which  they  had  wrongfully 
converted  to  their  own  use. 

The  Principal  Sndder  Ameen  passed  a  decree  with  costs  in  favonr 
of  the  plaintiffs  agaiust  Gholam  Russool  Khan  only,  exempting 
the  other  defendants,  and  making  their  costs  payable  by  the 
plaintiffs.  From  this  decision  separate  appeals  have  been  pre- 
ferred by  the  plaintiffs  to  have  their  decree  extended  to  all  the 
defendants;  by  Gholam  Russool  Khan,  for  the  reversal  of  the 
decree,  passed  against  him  alone ;  and  by  the  other  defendants, 
in  four  separate  appeals,  to  obtain  an  order  for  a  larger  amomit 
of  costs,  in  respect  to  the  fees  of  the  vakeels  employed  by  them 
respectively,  than  has  been  awarded  by  the  Principal  Sudder 
Ameen. 

The  appeal  of  the  plaintiffs  having  been  first  brought  before 
the  Court  at  large,  they  have  unexpectedly  found  themselves 
precluded  from  entering  into  the  reasons  of  their  dissatisfac- 
tion with  the  decision  of  the  lower  Court,  or  into  the  merits 
of  that  decision,  by  a  preliminary  objection  which  has  been 
taken  to  the  further  progress  of  the  case  in  appeal,  on  the 
ground  that  Nawab  Uamid  Ali  Khan,  who  is  the  ireal  phdntf. 
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liekigi  at  the  time  he  bxoiight  Ms  suit^  mn  inhabiUnt  oi 
tlie  foreign  territory  of  Oude  where  he  had  since  conti* 
nned  to  reside^  was  required  under  the  prorisions  of  Clause 
1  Section  2  Regulation  XIV  of  1829  and  the  Construction  No. 
1855  to  hare  furnished  security  for  all  eventual  costs  of  suit 
and  that,  having  failed  to  give  such  security,  his  appeal  cannot  be 
proceeded  in. 

On  referring  to  the  proceedings  of  the  original  suit,  the 
Court  find  that  the  same  objection  was  urged  in  the  lower 
Court,  aad  that  the  Principal  Sudder  Ameen  was  several  times 
moved  by  the  respondents  on  the  subject  of  the  appellants* 
neglect  of  the  Clause  and  Section  of  the  Kegulation  above 
quoted,  but  more  especially  in  a  petition  presented  by  the 
respondents  under  date  the  27th  August  1851,  in  which,  in 
xeference  to  the  law  and  the  construction  of  it  contained  in 
the  Court's  letter  to  the  address  of  the  Judge  of  Futtehpore  dated 
19th  August  1842  No.  1355,  they  prayed  that  a  proper  order 
might  be  passed.  The  motion  was  resisted  by  the  plaintiffs 
on  the  ground  that  the  male  plaintiff  was  a  British  subject, 
and  not  a  subject  of  the  Oude  government;  that  Shahjehanabad 
was  his  real  place  of  residence  ;  and  that  consequently  the 
Begulatioii  and  Construction  cited  by  the  respondents,  which 
referred  only  to  subjects  of  for^gn  States, did  not  apply  to  him; 
that  Mussumat  Hajee  Begum,  who  was  the  real  plaintiff, 
the  subject  matter  in  dispute  having  been  sent  to  her,  and 
the  name  of  her  husband  having  been  inserted  in  the  plaint 
jointly  with  her  name  only  pro  formd,  was  still  at  Shahjeha- 
nabad, where  other  members  of  the  NawaVs  family  also  resided ; 
that  he  had  gone  to  Lucknow  merely  in  search  of  service,  not 
to  reside  there;  that,  at  the  time  the  complaint  was  lodged 
on  his  part  in  the  Magistrate's  Court  at  Cawnpore,  he  had 
been  arrested  by  the  Oude  authorities,  and  that  he  was  still 
in  confinement. 

The  only  notice  taken  of  the  petition  by  the  Principal  Sud- 
der Ameen  was  to  direct  it  to  be  placed  with  the  record,  two 
days  after  which  he  proceeded  to  decide  the  case  in  the  man- 
ner already  indicated.  No  final  proceeding  having  thus  been 
held  by  the  Principal  Sudder  Ameen  in  regard  to  the  demand 
for  security,  there  was  no  order  of  that  Officer  from  which  the 
respondents  could  appeal,  nor  under  the  Circular  Order  of 
the  13th  January  1849  would  an  interlocutory  appeal  have 
lain  to  the  Conrt  from  any  order  that  the  Principal  Sud- 
der Ameen  might  have  passed  in  the  matter,  and  the  respond- 
ents, having  taken  the  first  opportunity  open  to  ^em  of  rei- 
terating their  objections  in  appeal,  are  entitled  to  a  hearing  and 
to  a  distinct  fin^g  from  the  Court  up<m  the  point. 
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The  Courts  having  considered  the  serend  arguments  urged 
by  the  appellants  against  the  application  of  the  law  of  1829 
and  the  Construction  already  quoted  to  the  present  case,  are 
unable  to  admit  the  force  of  any  of  them,  lliey  observe  that 
the  object  of  the  law  was  to  secure  the  eventual  payment  of 
the  costs  of  suit  by  parties^  who,  at  the  time  ol  instituting, 
or  upon  being  called  upon  to  defend,  a  civil  action,  resided 
in  a  Foreign  Territory  beyond  the  jurisdiction  of  the  Court  in 
which  the  action  was  brought,  and  not,  therefore,  within  pet' 
sonal  reach  of  its  process.  This  object  would  obviously  be 
defeated  if  the  application  of  the  law  were  restricted  to  the  nib- 
jects  of  Foreign  States  resident  beyond  the  British  Frontier, 
and  not  extended  generally  to  all  '^  inhabitants  of  Foreign 
Territories,''  which  is  the  term  used  in  the  Regulations,  not 
'^  subjects."  Upon  the  appellants'  own  showing  Nawab  Hamid 
Ali  Khan  proceeded  some  time  before  the  institution  ot  this 
suit  to  Lucknow  in  quest  of  employment,  and,  having  been 
nominated  to  a  post  of  considerable  importance  under  the 
Oude  Government,  has  continued  uninterruptedly  to  reside 
in  that  territory  up  to  the  present  time ;  he  is  clearly  thoe- 
fore  an  inhabitant  of  a  Foreign  Territory  within  the  intent 
and  meaning  of  Section  2  Regulation  XIV  of  1829,  the  terms 
of  which  are  imperative  and  expressly  require  that  "  ererr 
person,  being  an  inhabitant  of  a  Foreign  Territory,  who  may 
desire  to  institute  an  original  suit,  or  prosecute  an  appeal 
in  any  Court  within  the  Company's  Territories,  shall  furnish 
security  for  all  eventual  costs  of  suit ;  that,  if  such  security 
be  not  furnished  within  six  weeks  of  the  date  <»i  which  dw 
plaint  or  appeal  be  filed,  the  suit  shall  not  be  proceeded  in, 
and  that  no  appeal  shall  be  admitted  from  the  party,  who 
may  have  failed  to  give  the  required  security,  until  he  shall 
first  have  made  good  the  whole  of  the  costs  demandable  fr<mi 
him  in  the  lower  Court,  and  given  the  necessary  security  to 
cover  the  costs  in  appeal/^  these  conditions  have  been  entirely 
neglected  in  the  present  case  both  in  the  original  suit  and 
in  the  appeal  to  this  Court.  To  the  plea  of  the  appellants  that 
the  Nawab's  family  are  still  at  Shahjehanabad,  which  is  his 
real  place  of  residence,  the  spirit  of  the  Construction  No.  1355, 
which  declares  that  '^  parties  instituting  suits  in  the  Company's 
Courts  who  may  reside  in  a  Foreign  State,  but  hold  lands  and 
other  property  within  the  limits  of  the  Britbh  territories, 
must  nevertheless  find  security  for  costs  under  the  provisions 
of  Regulation  XIV  of  1829,"  would  appear  to  be  a  suffident 
answer,  nor  does  it  benefit  the  case  of  the  appellants  that  the 
Nawab  may  now  be  in  duress  of  imprisonment  in  the  Oude 
Territory,  smee  be  has  not  been  able  to  deny  that  he  procjpedeA 
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Toluntarily  to  take  up  his  residence  in  that  territoryy  and 
continaed  of  bis  own  free  will  to  reside  there^  having  obtained 
high  office  under  its  Goremment;  if^  therefore^  during  such 
inhabitancy^  he  rendered  himself  obnoxious  to  the  local  autho- 
rities in  the  discharge  of  the  duties  of  his  office,  or  otherwise, 
and  has  been  incarcerated  in  consequence^  such  duress  can  in 
no  way  be  considered  to  detract  from  the  fact  of  his  being  an 
inhabitant  of  a  foreign  territory  within  the  meaning  and  inten- 
tion of  the  law  at  the  date  he  instituted  this  suit  in  the  Zillah 
Court  of  Cawnpore,  and  afterwards  brought  it  in  appeal  before 
this  Court,  and,  as  such,  required  to  furnish  security  for  all 
eventual  costs  of  suit.  With  regard  to  the  plea  of  the  appellants 
that  M ussumat  Hajee  Begum,  who  is  a  resident  of  Shahjeha- 
nabad,  is  the  real  plaintiff  in  the  case^  the  property  having  been 
sent  to  her  and  her  husband  having  been  made  a  co-plaintiff 
with  her  merely  |)ro/or»t4,  the  Court  observe  that  it  is  opposed 
to  the  whole  tenor  and  the  express  declarations  of  the  plaint, 
from  which  it  is  clear  that  the  property  is  claimed  as  belong- 
ing entirely  to  Nawab  Ha  mid  Ali  Khan,  the  first  plaintiff,  and 
not  to  his  wife,  the  second  plaintiff;  at  the  same  time  it  is  not 
pleaded  or  pretended  that  the  latter  has  any  property  of  her 
own,  by  the  sale  of  which,  in  the  event  of  her  and  her  hus- 
band being  cast,  the  costs  of  suit  might  be  realized,  nor,  were 
she  possessed  of  such  property,  could  any  process  of  attach-, 
ment  issue  against  it  by  order  of  the  Court,  prior  to  the 
termination  of  the  suit;  and  in  the  absence,  therefore,  of 
any  lien  upon  it,  were  she  so  inclined,  there  would  be  no 
legal  hindrance  to  her  alienating  it  to  any  body  she  pleased, 
in  order  to  avoid  the  payment  of  any  costs  that  might  ulti- 
mately be  awarded  against  her  and  her  husband.  The  Court 
observe,  moreover,  that,  if  the  principle  were  recognized  that 
the  mere  circumstance  of  a  party  residing  within  the  limits 
of  the  Company^s  Territories  being  associated  in  the  institution 
of  a  civil  action  in  any  Zillah  or  City  Court  with  the  inhabi- 
tant of  a  Foreign  Territory  should  exempt  the  latter  from  the 
necessity  of  furnishing  the  security  required  by  the  Regu- 
lation XIV  of  1829,  without  any  proof  that  his  co-plaintiff 
was  possessed  of  property,  by  the  sale  of  which,  in  the  event 
of  the  claim  being  dismissed,  there  would  be  a  reasonable 
prospect  of  recovering  the  costs,  there  would  lie  considerable 
danger  of  parties  residing  in  Foreign  States  harassing  the  inr 
habitants  of  our  own  Territories  under  cover  of  civil  actions 
brought  jointly  with  parties  ostensibly  residing  within  out 
Territories,  who  might  ultimately  prove  men  of  straw,  orialto* 
gether  fictitious  persons;  and  thus  the  object  of  the  law,  which 
was  intended  for  the  security  and  protection.of .  the  inhabiT 
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tMits  of  ovrown  Tenritorietui  raits  btoagM 

hj  the  leaid^ita  of  Foreign  States,  wo«ld  be  eatireiy 

Tke  Court  deem  it  necessary  cmly  farther  to : 
ms  mled  in  ibeiv  decision  in  the  esse  o£  Fsqeer  dti 
Shmker  Dott  and  another  dated  2l8t  July  1846,  i 
demand  for  seeurity  is  necessary  in  cases  in  whi^  die  Sega- 
lation  XIV  of  1829  requires  that  it  should  be  giraa;  it  Mt 
be  furnished  by  the  party  of  his  own  aooord,  f«^li»?g  which, 
he  incurs  the  penalty  of  default;  and  the  Court,  eonaidcncr  ^ 
real  plaintiff  in  the  present  case  to  ha^e  justly  s«b|ectad 
himself  to  such  penalty  and  that  they  have  no  diacvetioai  in  the 
matter,  are  pleased  to  direct  that  the  appeal  be  struek  off  Ae 
£Ie,  and  that  the  costs  of  the  appeal  be  paid  by  the  appetlaatL 


T%e  31st  Auguit  1852. 

(A.  W.  BiOBii,      "I 
S.  8.  Brown,  \judge». 


{A.  W.  BiOBii,      "] 
S.  8.  Brown,  L 

H.  B.  Habington,  J 


{Regular  appeal Jrom  tie  deeUiom  of . 
Mohumed  ^AeeMiak  tO^  Ojg. 
Frtmsipal  Sudder  Ameem  of  Cmmafmt, 
dated  29ih  A^gmt  1851. 

Gholam  Russooi.  Khan,  (Defendant)^  AppettmU, 

venue 

Nawab  Hamid  a  LI  Khan  and  Mussitmat  Hajex  Bxoum, 
flHamtiffeJ,  Respondents. 

This  is  a  cross-appeal  on  the  part  of  the  only  one  of  tht 
respondents  in  the  preceding  case,  who  has  been  d[eclared  liabb 
for  the  decree  passed  therein  in  favor  of  the  plaintiff,  sad 
which  he  now  seeks  to  have  reversed. 

The  appellant  has  repeated  in  his  reasons  of  appeal  the  ob- 
jection, taken  by  himself  and  his  co-defendants  in  die  Court 
below,  to  the  further  progress  of  the  suit,  on  the  ground  tlist 
the  real  plaintiff,  being  an  inhabitant  of  a  foreign  territory  tt 
the  time  he  brought  his  action,  was  bound  under  the  provisioBt 
of  Clause  1  Section  2  Regulation  XIV  of  1829  and  the  CcHistmc* 
ti<m  No.  1856  to  have  furnished  security  for  all  eventual  eosti 
of  suit,  imd  that,  having  failed  to  give  such  security,  he  baa 
incurred  the  penalty  prescribed  in  that  enactment;  and  for  tbe 
reasons  contained  in  the  decision  paoied  under  this  date  in  tbe 
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preceding  case,  a  copy  of  which  will  be  embodied  in  their  deci- 
sion in  the  present  suit^  the  Court  are  unanimously  of  opini- 
on that  the  objection  must  be  admitted.  They  remark  that  the 
terms  of  the  law  are  imperative  and  leave  no  discretion  to  the 
Court,  expressly  requiring  that  every  person,  being  an  inhabi- 
tant of  a  foreign  territory,  who  may  desire  to  institute  an  origi- 
nal suit,  or  prosecute  an  appeal,  in  any  Court  within  the  Com- 
pany's territories,  shall  furnish  security  for  all  eventual  costs 
of  suit,  and  that,  if  such  security  be  not  furnished  within  six 
weeks  from  the  date  on  which  the  plaint  or  appeal  be  filed,  the 
suit  shall  not  be  proceeded  in;  with  this  clear  and  express  pro- 
vision of  the  law,  the  real  plaintiff  in  the  present  case  has  alto- 
gether failed  to  comply,  notwithstanding  the  remonstrances 
of  the  opposite  party,  which  he  resisted  on  grounds,  which 
the  Court^  in  the  decision  passed  by  them  in  the  preceding 
case,  have  declared  to  be  untenable,  and  they  are  therefore 
of  opinion  that,  after  the  expiration  of  the  period  mentioned 
in  the  Regulation  without  the  required  security  being  fur- 
nished, the  jurisdiction  of  the  Principal  Sudder  Ameen  became 
barred,  and,  in  the  words  of  the  law,  the  case  could  not  be 
proceeded  in.  The  defect,  the  Court  observe,  is  a  radical  one, 
^hich  cannot  be  held  to  have  been  cured  by  any  subsequent 
proceeding,  or  decision  passed  in  the  case,  in  the  absence  of 
the  required  security ;  and  the  Court  consider,  therefore,  that 
they  have  no  alternative  but  to  reverse  the  decision  of  the 
Principal  Sudder  Ameen,  so  far  as  it  relates  to  the  appellant, 
and  to  direct  the  dismissal  of  the  plaintiffs'  suit  in  accordance 
with  the  terms  of  the  Regulations.  The  costs  of  the  appellant 
in  both  Courts  will  be  borne  by  the  respondents,  including 
any  expense  or  loss  which .  he  may  have  incurred  by  the 
attachment  of  his  property  under  the  provisions  of  Section  6 
Regulation  II  of  1806,  and  to  the  recovery  of  which,  as  part 
of  the  costs  of  8*iit,  he  is  entitled  under  the  third  Clause  of 
that  Section. 
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The  Sl8i  August  \S52. 

r  A.  W.  Begbie,       1 
Present:  <  S.  S.  Brown,  V Judges. 

LH.  B.  Haunoton^  J 

r  Regular  appeals  from  the  decision  ofMouboee 
n  -NT  Q  A  ifiKO  J  Mohumed  Hubeeb-ooUah  Khan,  Pnnd' 
Lasb  JNo.  y  01  l»D^.^      ^^  ^^^^  ^^^^^  ^^  Qnim/Mwc,  da/ed 

[^     29/A  ^tt^tw/  1851, 

Nawab  Gbolam  Ali  Khan^  ( Defendant  J,  AppeUasU, 

versus 

Nawab  Hamid    Ali  Khan  and  Mussxtmat  Hajbi  Bboum, 
(PlainiiffsJ,  Respondents. 

No.  7  OF  1852. 

YoofloOF  EIhan,  (DefendmUJ,  Appdlant, 

versus 

Nawab  Hamib  Ali  Khan  and  Mussumat  Hajtbb  Beqvm, 
C  Plaintiffs  J,  Respondents. 

Nq.  10  OF  1862. 

MoHUN  Laul,  (Defendant),  Appellant, 

versus 

Nawab  Uamid  Ali  Khan  and  Mussumat  Hajbb  Begum, 
(Plain&ffsJ,  Respondents. 

No.  11  OF  1852. 

SsxtuL  Pbeshaud,  (Defendant),  Appellant, 

versus 

Nawab  Uamid  Ali   Khan  and  Mussumat  Hajbb  Bbgum, 
(Plaintiffs),  Respondents. 

Thbsb  four  appeals  are  connected  with  the  two  preeeding 
cases,  and  are  from  the  same  decision,  and,  as  they  all  turn 
upon  the  same  point,  they  may  be  conveniently  disposed  of 
together. 

The  suit  of  the  respondents,  in  so  far  as  it  related  to  the 
appellants  in  all  fonrcases,  having  been  dismissed,  the  appellants 
were  declared  to  be  entitled  to  their  costs,  but,  in  fixing  the 
sum,  which  should  be  charged  to  the  respondents  on  account  of 
the  fees  of  the  vakeels  employed  by  the  appellants  respectively, 
the  Principal  Sudder  Ameen,  in  reference  to  ali  the  circum- 
stances of  the  case,  considered  that  it  would  be  sufficient,  if  a 
single  fee  was  allowed  for  the  two  vakeels  retained  by  the  firat 
appellant,  the  same  for  the  vakeels  of  the  second  appellant,  and  a 
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third  fee  for  the  third  and  fourth  appellants^  and  he  accordingly 
passed  an  order  to  that  effect.  Dissatisfied  with  this  allotment 
of  vakeels'  fees^  the  appellants  have  appealed  separately,  urg- 
ing that  as  some  of  them  were  made  defendants  merely  pro 
formdj  as  admitted  by  the  plaintiffs,  and  others  wrongly  as 
shown  by  the  decision  of  the  Principal  Sudder  Ameen,  and 
they  were  obliged  to  file  separate  answers,  and  have  been  sub- 
jected to  much  inconvenience  and  expense  in  defending  the 
suit,  separate  fees  should  have  been  allowed  for  each  of  their 
pleaders* 

The  Court  observe  that  the  ConstructioiL  No.  500,  which 
prescribed  the  rule  to  be  observed  when  the  same  vakeels  might 
be  employed  by  different  defendants  under  separate  vakalutna^ 
mahs,  or  separate  vakeels  by  the  different  defendants  of  a 
case,  having  been  superseded  by  the  Circular  Order  of  the 
80th  June  1848,  as  opposed  to  the  law,  the  Courts  are  now  left 
to  exercise  their  own  discretion  in  determining,  ^within  the 
limits  of  the  Regulations,  the  amount  of  fees  to  be  charged  in 
cases  of  the  above  description,  upon  a  due  (consideration  of  all 
the  circumstances;  and  as  the  Court,  deciding  the  case,  must 
obviously  enjoy  the  best  opportunity  of  judging  of  the  amount 
of  labour  performed  by  the  vakeels  of  the  defendants  in  defend- 
ing a  suit,  and  of  the  manner  in  which  they  may  have  dis- 
charged that  duty,  the  Co^rt  consider  that  no  interference  of 
the  Appellate  Courts  should  ordinarily  be  exercised  in  respect 
to  any  orders  passed  by  the  Courts  below  in  such  cases  in  the 
exercise  of  the  discretionary  power  now  declared  to  be  vested 
in  them,  unless  upon  very  strong  and  sufficient  cause  shown. 
Applying  this  principle  to  the  appeals  now  before  them  the 
Court  are  unanimously  of  opinion  that  the  appellants  have 
failed  to  assign  any  valid  or  adequate  reason  for  their  interfer- 
ence with  the  order  passed  by  the  Principal  Sudder  Ameen, 
determining  the  amount  to  be  paid  by  the  respondents  on 
account  of  the  fees  of  the  pleaders  employed  by  the  appellants 
in  the  original  suit,  in  which  the  Court  moreover  observe  that 
the  same  two  vakeels  were  employed  by  the  whole  of  the  de- 
fendants who  defended  the  suit,  though  under  separate  vakalttt" 
namahs,  and  they  accordingly  dismiss  all  four  appeals  with 
costs. 
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The  Z\8t  August  1852. 
Present:  S.S.Bbown^  Judge. 

C  Special  appeal  from  the  decision  of  Abdaot 
Casb  No.  807  op  1852.4     Ruhman  Khan,  PrincipalSudder  Ameem 
L  of  Blares,  dated  12iA  February  1852. 

BrjNATH  Pershad  and  Gopalchund,  fDrfetidantsJ,  Appellants, 

versus 
Sheikh  Hydeb  Ali^  (Plaint^),  Respondent. 

The  action  was  laid  for  tlie  redemption  of  two  plots  of  land, 
and  for  the  refund  of  the  surplus  rieceipts,  and  recoveiy  of 
damages  caused  to  the  property  by  the  acts  of  the  defendants 
during  their  incumbency  as  mortgagees.  The  parties  sued 
were  the  mortgagees  and  sub-mortgagees,  and  another  who  had 
taken  patt  in  the  acts  complained  of. 

The  claim  was  dismissed  by  the  Moonsiff,  and  decreed  in 
appeal  by  the  Principal  Sudder  Ameen.  The  only  point  in  the 
case  admissible  in  special  appeal  arose  in  the  incompleteness 
of  the  decision  of  the  Principal  Sadder  Ameen,  pleaded  by  the 
appellant  Byjnath  Pershad,  the  sub-mortgagee,  who  had  urged 
in  his  answer,  that  the  injury  to  the  property  alleged  by  respon- 
dent had  been  committed  before  his  entry  under  the  second- 
ary mortgage  title,  and  he  was  not  in  consequence  responsible 
for  the  claim  to  damages,  which  plea  the  Principal  Sudder 
Ameen  had  omitted  to  notice. 

The  certificate  of  special  appeal  was  granted  to  try  this  point, 
and,  finding  the  objection  to  be  borne  out  by  the  record,  I  annul 
the  decision  in  regard  to  the  appellant  Byjnath  Pershad,  and  di- 
rect the  remand  of  the  case  in  order  that  a  fresh  decision  maj 
be  passed  on  the  matter  of  this  appellant  in  the  point  aboTe  in« 
dicated,  to  which  the  lower  Court  will  restrict  itself. 
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The  6ih  September  1852. 
Present:  S.  S.  Brown,  Judge. 


{Special  appeal  from  the  decision  of 
R.  J.  Tayler,  Esq.,  Judge  of  Jounpore, 
dated  4ih  May  1851. 

Sbetul  Singh,  (Defendant),  Appellant, 

versus 

HuBNAM  Singh,  (Plaintiff),  Respondent. 

The  decision  is  in  the  printed  volume  for  the  month. 

The  special  appeal  was  admitted  to  try  the  single  point  of 
''whether  the  Judge^s  decision  was  not  incomplete  in  his 
having  omitted  to  try  and  determine  the  objection  preferred 
in  the  reasons  of  appeal  to  the  rate  of  rent  per  beegah  decreed 
by  the  Moonsiff." 

I  find  the  decision  of  the  Judge  to  be  incomplete  on  the  point 
indicated  in  the  certificate.  The  rent  claimed  is  Rs.  6  per  beegah, 
and  the  appellant  pleaded  that  one  rupee  per  beegah  as  set  down 
in  the  jummabundee  was  all  that  could  be  demanded.  The  Moon- 
siff  decided  that  the  quality  of  the  land  was  proved  by  the  wit- 
nesses to  be  such  as  is  mentioned  in  the  plaint,  but  on  the 
renewal  of  the  objection  in  the  Appellate  Court  no  notice  was 
taken  of  it  in  the  decision.  The  case  will  therefore  be  remand- 
ed to  the  Judge,  who  will  proceed  to  try  and  dispose  of  the  ob- 
jection according  to  law,  restricting  his  decision  to  the  point 
indicated. 


Present 


The  8th  September  1852. 

TA.  W.  Begbib,         T 
:<  S.  S.  Brown,  >  Judges. 

LH.  B.  Haringtok,  J 


r  Special  appeal  from  the  decision  of  T.  C. 
Case  No.  188  of  185  .  <      Plowden,  Esq.,  Judge  of  Ghazeepore, 

I     dated  28th  February  1852. 

Ramhit  Singh  and  another,  (Defendants J,  Appellants, 

versus 

GujJUDHUR  Pbrshad,  (HointiffJ,  Respondent. 

The  particulars  of  this  case  are  given  in  the  volume  of  printed 
decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  1st,  ''  whether  the  ac- 
tion of  the  plaintiff,  as  brought,  will  lie  against  the  appellants 
to  this  Court,  especially  in  reference  to  the  previous  decision 
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of  the  Judii^e,  in  a  suit  between  the  same  parties^  dated  the  24tli 
October  1849,  and  2ndly,  whether  the  present  decision  of  the 
Judge  is  not  opposed  to  and  inconsistent  with  such  former  de- 
cision." 

Upon  the  first  point,  mentioned  in  the   certificate  of  specisl 
appeal,  the  Court  observe  that  in  the   printed  English  decision 
of  the  Judge,  upon  a  perusal  of  which  the   special   appeal   was 
granted,  the  suit  of  the  plaintifl:'  is  stated  to   be  merely  for  the 
recovery  of  the  amount  of  purchase  money  paid  by  the  plaintiff 
to  some  of  the  defendants  for  their  share   of  an  estate,   whicb 
they  had  «old  to  him,  but  of  which  he  had  been  refused   posses- 
sion under  a  decree  of  Court  by  reason  of  the  other  defendants, 
who  are  the  appellants  to  this  Court,  having  a  prior   lien  npon 
the  property;  but  as  it  was  not  alleged  that  the  appellants  were 
amongst  the  sellers  of  the  property,   or  that  they  were  in  any 
way  connected  with  the  sale  of  it  to   the    plaintiff,  it   appeared 
doubtful   whether  they   could    be  properly    included   amongst 
the  defendants  with  the  sellers  in  an   action  for  the  recovery  of 
the  purchase  money,  and  whether  the  plaintiff,  as  urged  by  the 
appellants,  had  not  rendered  himself  liable  to  a  nonsuit  for 
having  so  included  them.    On  referring,  however,  to  the  verna- 
cular proceedings  of  the  lower  Courts,   the  Court  find  that  the 
plaintiff  has  also  sued  to  invalidate  an  application  made  by  the 
appellants  for  a  foreclosure  of  the  mortgage  to  them,  as  well  as 
the  ikrarnamah    or   agreement,   dated    13th   May    1846,  suc- 
cessfully pleaded  by  the  appellants  in   the   former   suit  in  bar 
of  the  plaintiffs  claim,  in  order  that,  having   obtained  a  decree 
for  the  amount  of  purchase  money  paid  by  him  to  the  remain- 
ing defendants,  he  might  proceed  to  bring   their  share  of  the 
estate,  in  dispute,  to  sale  in  execution  free  of  the  incumbrance, 
which    the  ikrarnamak  has    been   declared    to  have   imposed 
upon  it.   The  motives  of  the  plaintiff  for  impleading  the  appel- 
lants along  with  the  other  defendants  in  the  present  suit  being 
thus,   in  the   opinion   of  the  Court,   satisfactorily   explained, 
they  consider  that  no  sufficient  ground   exists   for   their  inter- 
ference with  the  decision  of  the  Judge  upon   the   first  ground, 
contained  in  the  certificate  of  special  appeal. 

With  respect  to  the  second  ground  the  Court  remark  that 
in  the  former  suit,  decided  by  the  Judge  under  date  the  24th 
October  1849,  and  in  which  the  same  parties  were  before  that 
Officer,  the  authenticity  and  validity  of  the  ikrarnamah,  which 
it  is  oue  of  the  objects  of  the  present  suit  to  invalidate,  having 
been  expressly  put  in  issue,  the  Judge  declared  that,  '^to  uphold 
the  sale  to  the  respondent  would  he  to  set  aside  the  agretmad 
made  in  a  deed  of  previous  date  and  registry  and  already 
»djudged  by  a  decree  of  Court  to  be  genuine/'  one  of  the  condi- 
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tions  of  which  was,  that  any  alienation  of  the  property,  during  the 
continuance  of  the  appellants'   lien  upon  it,  would  be  invalid, 
and  considering,   therefore,  that  the  suit  of  the  respondent  to 
establish  his  right  to  and   to   obtain  separate  possession  of  the 
property,  under  the  deed  of  sale  executed  to  him  in  violation 
of  such  condition,   could  not  be  maintained,  he  proceeded  to 
dismiss  it.     Under  these  circumstances   the  Court  are  unanl* 
mously  of  opinion  that  the  former  decision  of  the  Judge  has 
been  correctly  held  by  the   Principal   Sudder  Ameen  in  the 
case  before  them  in  appeal  to  bar  so  much  of  the  respondent's 
claim  as  has  reference  to  the  agreement  in  question,  the  authen- 
ticity of  which  cannot  again   be  made  the  subject  of  trial  be- 
tween the  same  parties,  and  that  the  decision  of  the  Judge,  in 
modifying  that  part  of  the   decision   of  the   Principal  Sudder 
Ameen  which  ruled  the  point  abovementioned,  as  noticed  in 
the  certificate  of  special  appeal,  is  opposed  to  and  inconsistent 
with  the  decision  of  his   predecessor  in  the  previous  suit.     The 
Court  accordingly  reverse  the  decision  of  the  Judge  and  uphold 
that  of  the  Principal  Sudder  Ameen.     The  costs  of  the  appel- 
lants in  the  Judge's  Court  as  well  as  in  this  Court  will  be  paid 
by  the  reppondent. 


Present 


The  14/A  September  1852. 

fA.  W.  Bbgbie,         "I 
:<  S.  S.  Brown,  yJudges. 

[_  H.  B.  Harinoton,    J 


r 


Case  No.  103  op  1852. 


Regular  appeal  from  the  decision  of  8yed 
Mohumtd  WUayet  Alt  Khan,  Princi" 
pal  Sudder  Ameen  of  Allahabad,  dated 
I6th  February  1852. 

Debbe  Buksh  and  others,  fPlairUiffsJi  Appellants, 
versus 
HooLAss  Singh  and  others,  (Defendants),  Respondents. 
The  suit  was  brought  by  the  plaintiflFs  to  establish  their  pro- 
prietary right  to  and  obtain  possession,  with  registry  of  names, 
and  mtfwie.  profits,  from  1248  to  1258  Fuslee  from   the  defend^ 
ants'  share  of  Sogahputtee,  of  442  beegahs  2^  biswahs  of  land 
by  the  reversal  of  the  order  of  the  Settlement  Oflficer  dated  18th 
March  1839.     Date  of  suit  15th  March  1851. 

The  plaintiffs  state  that,  under  a  decree  of  Court  dated  28th 
February  1851,  their  ancestors  were  declared  joint  proprietors 
with  the  ancestors  of  the  defendants,  in  equal  proportions,  of 
monzah  Sogahputtee^  and  that,  from  the  date  of  the  decree^  a 
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yearly  adjufltment  of  the  profit  and  loss  account  of  the  estate 
took  place  between  the  parties,  which  continued  until  the  time 
of  the  last  settlement^  when^  through  the  collusion  of  the  put- 
warree^  the  quantity  of  land^  recorded  as  in  the  share  of  the 
defendants,  exceeded  that  entered  in  their  names  by  the  quantity 
now  claimed^  and  the  present  suit  has  accordingly  been  brought 
to  obtain  an  equalization  of  the  two  shares^  according  to  the 
terms  of  the  decree,  already  referred  to,  with  mesne  profits  for 
the  intervening  period. 

The  Principal  Sudder  Ameen,  considering  the  plaintiffs  to 
have  failed  in  establishing  their  possession  of  the  land  claimed 
by  them  within  ihe  term  of  twelve  years  antecedent  to  the  date 
of  their  suit,  which  possession  was  denied  by  the  defendants, 
dismissed  the  claim  as  barred  by  lapse  of  time* 

In  appealing  from  this  decision  the  appellants  urged  three 
pleas,  1st,  that  the  Principal  Sudder  Ameen  had  decided  the 
ease  contrary  to  the  record,  which  shewed  that  the  statute  of 
fimitations  did  not  apply  to  it;  2ndly,  that  the  case  had  been 
decided  in  the  Court  below  without  a  full  investigation,  and 
3rdly,  that  the  Principal  Sudder  Ameen,  being  of  opinion  that 
the  claim  of  the  plaintiff  was  barred  by  lapse  of  time,  had  con- 
traveued  judicial  practice  in  including  in  his  decision  grounds 
which  did  not  bear  upon  that  point. 

With  regard  to  the  third  reason  of  appeal  it  is  8u£Scient  to 
remark  that  the  vakeel  of  the  appellants,  having  been  directed 
to  indicate  in  the  decision  of  the  Principal  Suddei^  Ameen  the 
particular  grounds  referred  to  as  open  to  the  objection  men- 
tioned, acknowledged  his  inability  to  do  so,  and  he,  therefore, 
abandoned  the  plea.  The  appellants  have  equally  failed  ta 
point  out  in  what  respects  the  investigation  of  the  Principal 
Sudder  Ameen,  under  the  view  of  the  case  taken  by  him,  is 
defective.  With  regard  to  the  first  plea,  the  Court  concur  in 
opinion  with  the  appellants  that  the  question  of  limitation  does 
not  properly  arise  in  the  case,  but  they  have  arrived  at  this 
conclusion  in  reference  to  the  peculiar  form  of  the  appellants* 
suit,  and  not  upon  the  grounds  upon  which  they  have  objected 
to  the  Principal  Sudder  Ameeu's  finding  upon  the  point.  The 
appellants  contend  that  until  the  time  of  settlement  the  posses- 
uon  of  the  parties  was  of  the  same  character,  and,  as  the  res- 
pondents had  failed  to  prove  that  the  quantity  of  land,  at  pie^ 
sent  entered  in  their  names,  was  so  recorded  prior  to  the  set- 
tlement, or  that  they  were  entitled  to  hold  the  land  now  claim- 
ed, or  any  quantity  in  excess  of  the  appellants^  holding,  and  the 
decree  exhibited  by  the  appellants  established  their  proprietsry 
title  to  the  moiety  of  the  estate,  the  roodakaree  of  settlement 
fonstituted  their  cause  of  action,  and  as^  they  had  bsoughttheif 
7  ^ 
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miit  nvithin  twelve  years  from  the  date  of  it,  they  were  entitled 
to  be  heard.  The  Conrt  observe  that  this  argument  might 
have  been  of  force,  had  the  appellants  been  able  to  show  that 
they  had  been  in  possession  of  the  quantity  of  land  now  claimed 
by  them  until  the  time  of  settlement,  and  that  they  had  been 
dispossessed  by  the  orders  of  the  Settlement  Officer;  such  how- 
ever is  not  the  averment  of  the  plaint,  in  which  it  is  not  stated 
that  previously  to  the  settlement  the  parties  held  separate  pos- 
session of  equal  portions  of  the  estate,  which  arrangement  was 
disturbed  by  the  proceedings  of  the  Settlement  Officer,  nor  have 
die  appellants  attempted  to  indicate  the  particular  fields  or 
parcel  of  land  to  the  extent  claimed,  which  it  is  the  object  of 
their  suit  to  have  taken  from  the  share  of  the  respondents  and 
transferred  to  them,  but,  suing  generally  for  possession  of  442 
beegahs  2^  biswahs  of  land  from  amongst  the  land  now  in  the 
respondents'  share  and  possession,  they  would  leave  the  selection 
of  the  land  to  the  execution  of  the  decree,  which  they  pray  may 
be  passed  in  their  favour ;  at  the  same  time,  the  Court  remark, 
the  appellants  admit  that  in  the  settlement  proceedings  the 
estate  is  described  as  imperfect  putteedaree,  the  correctness  of 
which  description  of  the  tenure  they  have  not  attempted  to 
deny  in  any  part  of  their  pleadings.  Under  these  circumstan- 
ces, the  Court  observe  that  the  first  question  which  arises  for 
consideration  is,  whether,  in  reference  to  the  nature  of  the 
tenure,  the  suit  of  the  plaintiff^  as  brought,  could  be  enter- 
tained at  all,  and  as  the  point  has  been  altogether  lost  sight 
of  by  the  Principal  Sudder  Ameen,  the  Court  are  compelled  to 
annul  his  decision,  and  to  remand  the  case  to  his  file  for  the 
trial  of  it  in  reference  to  the  foregoing  observations. 


The  14/A  September  1852. 
Present: 


Ck.  W.  BiOBii,       1 
-j  S.  S.  Beown,  >  Judges. 

LH.  B.  Harington,  J 


r Regular  appeal  from  tte  decision  of  MxntU 

n.-.-M^  '7>i^.  iQ>fo  ]      t«c    Mohumed  Jtmal-H^od-deen    Khan, 
Casb  No.  74  of  1849.^      ^^^^  ^^^  ^^^  ^  ^^^^^ 

t     dated  %th  January  1849. 
LucHMiBNAtTH  Eao  Naik  Kalbya,  (Plaintiff),  Apptttani, 

versus 
MussubcatBhibaBabb  andothbbs,  (Defendant$J,  Appellants. 
This  suit  was  brought  by  the  plaintiflF  as  the  paternal  nephew 
of  Luchmeekant  Kaleya^  who  died  on   the    1st  May  1848| 

M     8  -  T 
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against  one  of  his  widows  on  her  own  part^  and  as  the  guar- 
dian of  Seeta  Ram  Kaleya^  the  adopted  son  of  the  deceased, 
and  others^  to  recover  the  real  and  personal  estate  of  the 
deceased^  valued  at  Bs.  1  crore,  81,214-9-9,  by  the  voidance 
of  a  will  made  by  him  in  favour  of  some  of  the  defendants  on 
the  ground  that,  the  property  being  hereditary  and  undivided, 
the  deceased  had  no  power  to  alienate  it  under  the  Hindoo 
Law,  according  to  which  the  plaintiff  was  his  heir,  and  that 
the  adoption  by  the  deceased  of  a  stranger  during  the  life-time 
of  the  plaintiff  was  under  the  same  law  invalid^ 

On  the  part  of  the  defendants  it  was  pleaaed  that  a  parti- 
tion of  the  ancestral  property  of  the  family  was  ordered  to  be 
made  under  a  decree  of  Court,  passed  in  a  suit  between  the 
immediate  ancestors  of  the  parties,  which  was  duly  carried 
into  effect  during  their  life-time,  and  the  separation  completed 
by  the  filing  of  a  tukseemnamah,  or  deed  of  partition,  wbich 
was  approved  by  the  Court  of  Sudder  Dewanny  Adawlot;  that 
Luchmeekant  Kaleya,  having  thus  become  the  sole  proprietor 
of  the  share  of  the  family  estate  allotted  to  him  upon  such 
partition,  was  legally  competent  to  dispose  of  it,  by  will  or 
otherwise,  in  any  manner  he  thought  proper,  as  well  as  to 
adopt  whomsoever  he  pleased,  and  that  the  plaintiff  could  have 
no  claim  to  succeed  to  the  property  of  the  deceased  so  long 
as  there  were  other  parties  in  existence,  who  were  his  heirs  at 
law,  and  in  possession  of  his  estate.  It  was  also  objected 
that  the  plaintiff  had  greatly  exaggerated  the  value  of  the  pro- 
perty left  by  the  deceased  from  vexatious  motives. 

The  Principal  Sudder  Ameen  was  of  opinion  that  the  defend- 
ants had  succeeded  in  establishing  the  fact  of  the  partition  of 
the  property,  which,  according  to  the  vyavastha  obtained  from 
the  pundit  of  the  Court,  allowed  the  deceased  to  make  such 
disposition  of  the  share  allotted  to  him,  by  will  or  otherwise, 
as  he  pleased,  notwithstanding  that  the  adoption  by  him  of  his 
sister's  son  during  the  life-time  of  the  plaintiff,  who  was  the 
son  of  his  brother,  might  be  illegal.  Upon  the  question  of 
the  validity  or  otherwise  of  such  adoption,  as  well  as  of  the 
will  executed  by  the  deceased,  under  the  circumstance  of  the 
partition  of  the  property  which  gave  the  deceased  full  power 
over  it,  the  Principal  Sudder  Ameen  considered  that  he  was 
not  called  upon  to  pronounce  a  judicial  decision,  and  he  pro- 
ceeded, therefore,  upon  the  ground  of  the  partition  of  the  pro- 
perty alone,  to  dismiss  the  claim  of  the  plaintiff  as  not  tenable. 

In  appealing  from  this  decision,  the  appellant  denied  that 
there  was  proof  of  any  such  partition  of  the  family  property 
having  taken  place,  as  would  constitute  his  deceased  uncle  the 
iK>le  proprietor  of  his  share^  and^  as  sucb^  warrant  his  aliena- 

Digitized  by  VjUUV  IC 


443 

tion  of  the  property  from  him,  and  he  contended  therefore 
that,  in  the  absence  of  proof  of  such  partition,  his  uncle  having 
died  childless,  his  widows,  daughter  and  the  others,  to  whom 
he  had  bequeathed  his  property  by  will,  could  have  no  title 
to  succeed  to  it ;  that,  although  the  question  of  inheritance 
arising  out  of  the  case  had  not  been  properly  referred  by  the 
Principal  Sudder  Ameen  to  the  pundit,  the  opinion  given  by 
that  officer  showed  that  the  adoption  by  the  deceased  of  his 
si^ler^s  son,  during  the  life-time  of  the  appellant  who  was  his 
nephew  on  the  father's  side,  was  illegal,  from  which  he 
argued,  that,  if  the  adoption  was  invalid,  any  bequest  of  the 
property  to  the  party  so  adopted,  by  reason  of  such  adoption, 
must  also  be  invalid ;  that  the  vyavasiha  further  showed  that, 
supposing  a  partition  to  have  taken  place,  it  would  hold  good 
only  as  regards  property  separately  acquired  by  the  devisor, 
and  would  not  affect  the  hereditary  property  of  the  family, 
which  the  property  in  dispute  was  admitted  Xo  be,  and  that 
the  judgment  of  the  Principal  Sudder  Ameen  was  Snconsistent 
in  itself,  inasmuch  as,  while  he  had  declared  that  it  was  not 
necessary  for  him  judicially  to  decide  the  validity  of  the  adop- 
tion or  of  the  will,  he  had  determined  the  validity  of  the  latter. 
The  Court  observe  that,  although  the  appellant  has  through- 
out the  pleadings  disputed  the  validity  of  the  adoption  by  the 
deceased  of  his  sister's  son,  as  contrary  to  the  Hindoo  Law  of 
adoption,  and  has  declared  that  such  adoption,  being  invalid, 
could  not  prejudice  his  claim,  as  the  paternal  nephew  of  the 
deceased,  to  succeed  as  heir  to  his  property,  and  the  vyavasthas, 
which  were  called  for  from  the  Hindoo  Law  Officers  of  the 
Courts  here  and  at  Calcutta  to  complete  the  case  as  regards 
the  issue  upon  this  point,  raised  by  the  pleadings,  would  ap- 
pear to  support  the  plea  of  the  illegality  of  the  adoption,  the 
claim  of  the  appellant  to  succeed,  under  the  law  of  inheritance, 
to  his  deceased  uncle's  share  of  the  family  estate,  to  the  exclu- 
sion of  his  widows,  daughter,  adopted  and  illegitimate  sons,  by 
the  voidance  of  the  will  executed  by  him  in  their  favour,  rests 
altogether  upon  the  ground  of  no  complete  separation  of  the 
property  having  been  effected ;  the  petition  of  plaint,  filed  by 
the  plaintiff,  distinctly  sets  this  forth  as  the  ground  of  his 
action,  and  the  decision  of  the  Principal  Sudder  Ameen  turns 
entirely  upon  the  point;  under  these  circumstances  the  Court 
are  of  opinion  that,  in  disposing  of  the  appeal  now  before  them^ 
the  first  point  upon  which  they  are  called  upon  to  pronounce 
a  judicial  decision  is,  as  to  whether  the  finding  of  the  Principal 
Sudder  Ameen  in  favour  of  such  a  partition  of  the  family  estate 
of  the  parties  having  taken  place  as  would  bring  the  share  of 
the  deceased  within  the  operation  of  the  law  applicable  to  the 
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separate  property  of  Hindoos^  is  borne  out  by  the  proofs  on  the 
record,  since,  in  the  event  of  this  point  being  determined  in  the 
affirmative,  the  dismissal  of  the  appeal,  under  the  plaintiffs 
grounds  of  action,  must  foUow  as  a  necessary  consequence. 

For  the  determination  of  the  point  in  question,  the  Court 
deem  it  sufficient  to  refer,  as  the  best  proof  that  could  be  adduc- 
ed, to  the  records  of  the  suit  alreietdy  mentioned  as  having 
been  instituted  between  the  ancestors  of  the  parties  for  the 
partition  of  their  family  inheritance.  From  these  it  appears 
that  a  decree,  pronouncing  for  such  partition,  was  pa^ed  by 
the  provincial  Court  at  Benares  so  far  back  as  the  year  1833, 
which  was  confirmed  in  appeal  by  the  Court  of  Sudder  Dewan- 
By  Adawlut;  that  execution  of  the  decree  was  taken  out,  and  a 
regular  partition  made  of  the  whole  of  the  moveable  and  im- 
moveable property  of  the  family,  with  exception  to  the  outstand- 
ing debts  of  the  banking  firm  carried  on  by  the  parties,  which 
from  their  nature  could  not  be  divided  at  the  time,  but,  as  it 
forms  no  part  of  the  property  now  under  litigation,  further 
allusion  to  it  does  not  appear  necessary,  and  that  a  tukseemm- 
mah,  or  deed  of  partition  of  the  property  divided,  was  prepared 
by  the  officer  appointed  to  the  duty,  which  was  approved  by 
the  Sudder  Dewanny  Adawlut,  and  embodied  in  a  proceeding 
held  by  that  Court  some  time  before  the  decease  of  Luchmee- 
kant  Kaleya,  who,  it  is  not  denied,  obtained  and  held  separate 
possession  uatil  his  death  of  the  share  of  the  property  thus 
allotted  to  him,  and  to  which  the  defendants  have  succeeded  as 
devisees  under  the  will  executed  by  him  in  their  favour  to  the  extent 
bequeathed  to  them  therein ;  the  Court  are  unanimous  in  hold- 
ing that  the  facts  abovementioned  constitute  a  full  and  complete 
partition  of  the  family  estate  during  the  life-time  of  the  de- 
ceased, from  whom  the  appellant  claims  to  derive  his  title,  with- 
in the  intent  and  meaning  of  the  Hindoo  Law,  and  that,  the 
appellant  having  consequently  failed  to  establish  the  ground, 
upon  which  he  claims  to  succeed  to  the  property  of  the  de- 
ceased, as  his  heir  under  the  general  law  of  inheritance,  to  the 
exclusion  of  those  upon  whom  it  has  devolved  by  the  devise  rf 
the  deceased,  his  claim  cannot  be  maintained.  Under  this 
view  the  Court  deem  it  unnecessary  to  enter  into  the  question  of 
the  validity  or  otherwise  of  the  adoption  by  the  deceased  of  his 
sister's  sons,  as  not  material  to  the  issue  of  the  present  suit, 
and,  seeing  no  sufficient  ground  for  their  interference  with  the 
finding  of  the  Principal  Sudder  Ameen  upon  the  point  on  which 
the  decision  of  that  officer  rests,  they  dismiss  the  appeal  with 
costs. 
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The  \4dk  September  1852. 

fA.  W.  Begbie,     1 

Present :<  S.  S.  Brown,  >  Judges. 

LH.  B.Hamngton,J 

r  Special  appeal  from  the  decision  of  Lai  a 
n  M  OQA  iQeco  J  Z>ooM  Jowola  Pershady  Principal 
Case  JNo,  -^Wof  1852X        ^^^^^  ^^^^  ^y  Azimgurh,  dated  9th 

[^      January  1852. 

MnssxTMAT  Fatima    Bbbbeb    and    another,    ("Defendants J, 
Appellants, 

versus 

MussuMAT    FusEEHA  Bbebbe,   (Plaintiff),  Respondent. 

This  suit  was  brought  under  the  Mahomedan  Law  of  inheri- 
tance, to  obtain  possession  with  registry  of  name,  of  three 
shares  out  of  eight  shares  ia  two-thirds  of  turuf  Sudal,  mouzah 
Turuf  Qazie  Ukberpore,  the  estate  of  Meer  Aleem-ooUah,  the 
common  ancestor  of  the  parties,  deceased. 

Amongst  other  grounds,  upon  which  the  claim  was  opposed 
by  the  defendants,  they  pleaded  that  it  was  barred  by  a  former 
decision  passed  in  their  favour  on  the  27th  December  1843  in 
a  suit  brought  by  them  to  establish  their  right  of  inheritance 
in  the  same  estate,  in  which  the  present  plaintiff  appetired  as 
an  intervener  upon  the  issue  of  a  proclamation  in  conformity 
to  the  terms  of  Clause  4  Section  6  Regulation  V  of  1831, 
and  the  Moonsiff,  admitting  the  objection,  dismissed  the  suit 
as  opposed  to  the  law  just  quoted,  and  the  precedent  estab- 
lished by  the  decision  of  the  Court  in  the  case  of  Ibad-ooUah 
and  others  versus  Sheopal  Singh  and  others  dated  27th  Novem- 
ber 1846.  In  appeal  this  decision  was  reversed  by  the  Prin- 
cipal Sudder  Ameen^  and  a  decree  passed  in  favour  of  the 
plaintiff. 

A  special  appeal  was  granted  to  try  '*  whether  the  present  claim 
of  the  plaintiff  could  legally  be  entertained  in  reference  to  Sec- 
tion 10  Regulation  II  of  1803  and  Clause  4  Section  6  Regula- 
tion V  of  1831,  and  the  decision  of  this  Court  in  the  case  quot- 
ed above." 

The  Court  observe  that,  in  the  suit  formerly  brought  by  the 
appellants  to  establish  their  right  of  inheritance  and  to  ob- 
tain what  they  considered  their  share,  under  the  Mahomedan 
Law,  in  the  estate  of  Meer  AUeem-oollah,  the  common  ances- 
tor of  the  parties,  the  right  of  succession  to  his  property  was 
distinctly  put  in  issue,  and,  a  proclamation  having  issued 
under  the  terms  of  Clause  4  Section  6  Regulation  Y  of  1881, 
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requiring  all  parties  who  had  any  claim  to  the  property  saed 
for  to  prefer  the  same  within  the  period  allowed,  the  plain- 
tiff in  the  present  suit  appeared  and  gave  in  a  petition^ 
in  which  she  stated  her  objections  to  the  claim  of  the  appel- 
lants; upon  enquiry,  however,  it  was  found  that  her  objections, 
had  reference  not  to  the  estate  of  Meer  AUeem-oollah,  the  pro- 
perty then  in  litigation,  but  to  the  estate  of  Syud  Zeeah-ooUah, 
the  father  of  Meer  AUeem-oollah,  and  the  Court,  on  this  ground, 
declined  to  give  any  order  in  regard  to  them,  leaving  the  res- 
pondent to  prosecute  any  claim  that  she  might  have  as  res- 
pects the  estate  of  Syud  Zeeah-oollah  in  the  usual  manner ; 
it  proceeded,  at  the  same  time,  to  pass  a  decree  in  favour  of 
the  appellants  on  proof  of  their  right,  which  remained  in  force 
until  the  decision  of  the  Principal  Sudder  Ameeu  now  in  ap- 
peal before  the  Court,  by  which  there  can  be  no  doubt  it  has 
been  nullified  to  the  extent  of  the  share  claimed  in  the  present 
suit. 

The  point,  therefore,  for  consideration  is  "  whether,  in  refe^ 
ence  to  the  circumstances  above  detailed,  the  former  judg- 
ment can,  under  the  laws  quoted,  be  pleaded  in  bar  of  the 
present  suit;''  and  the  Court  are  unanimous  in  opinion  that 
the  question  must  be  answered  in  the  affirmative.  In  arriv- 
ing at  this  conclusion  the  Court  have  put  aside  altogether  the 
precedent  referred  to  in  the  certificate  of  special  appeal,  since, 
although  a  special  appeal  was  admitted  in  that  case  to  try  the 
same  point  as  is  involved  in  the  certificate  granted  in  the  pre- 
sent instance,  the  decision  rested  upon  other  and  different 
grounds,  which  are  not  applicable  to  the  case  now  before  the 
Court. 

With  regard  to  Clause  4  Section  6  Regulation  V  of  1851 
which,  though  it  has  been  repealed  with  the  other  Clauses 
of  the  Section  by  Act  No.  XXVI  of  the  current  year,  yn^ 
in  operation  at  the  date  of  the  institution  of  both  the  for- 
mer and  the  present  suits,  and  it  must,  therefore,  be  held  to 
apply  to  them,  the  object  of  its  enactment  would  appear  to 
have  been  to  diminish  litigation  in  the  Moonsiff's  Court, 
to  which  its  application  was  restricted,  and  to  prevent  con- 
flicting judgments  being  passed  in  respect  to  the  same  pro- 
perty. With  this  view  it  provided  for  the  issue  of  a  writ- 
ten notification  of  the  nature  already  described  in  all  suits 
concerning  the  right  of  succession  or  inheritance  to  real  pro- 
perty, and  directly  prohibited  the  Moonsiffs  from  ''passings 
decree  in  such  cases  when  there  might  be  more  claimants 
than  one,  who,  by  the  law  of  the  parties,  might  be  entitled  to 
a  portion  of  the  property,  except  the  property  by  the  de- 
cree should  be  adjudged  to  all  the  claimants  in  the  propor- 
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tions  to  whicli  they  might  be  respectively  entitled."  A. 
notification  to  this  effect  was  duly  issued  in  the  former  suit, 
and  the  petition  of  objections,  presented  shortly  afterwards 
by  the  respondent,  precludes  her  from  pleading  ignorance  of 
its  publication,  or  of  the  grounds  of  the  claim  then  brought 
forward  by  the  appellants  to  establish  their  right  of  inherit- 
ance in  the  estate  of  Meer  Alleem-ooUah,  the  common  ances- 
tor of  the  pnrties;  every  opportunity  was  then  afforded  to  the 
respondent  of  asserting  in  the  former  case  any  right,  which 
she  might  consider  herself  to  possess  in  the  same  estate  under 
the  Mahomedan  Law  of  inheritance,  and  of  claiming  from 
the  Court,  in  accordance  with  the  terms  of  Clause  4  Section 
6  Regulation  V  of  1831,  an  order  for  such  portion  of  the  pro- 
perty as  legally  devolved  to  her ;  she  chose,  however,  on 
that  occasion  to  bring  forward  a  claim,  resting  upon  grounds 
not  relevant  to  the  case  before  the  Court,  which  precluded  the 
Court  from  passing  any  order  upon  the  merits  of  her  clnim, 
and,  having  by  her  own  act  deprived  herself  of  the  benefit  of  a 
law,  which  was  specially  enacted  with  a  view  to  meet  cases  of 
this  nature,  the  Court  are  clearly  of  opinion  that  it  would  be 
opposed  to  the  spirit  of  the  Regulation  to  allow  her  now 
to  shift  the  ground  of  her  claim  and  to  bring  forward  a  new 
claim,  which,  in  the  event  of  a  decree  being  passed  upon  it 
in  her  favour,  must  necessarily  have  the  effect  of  nullifying 
the  judgment  given  in  the  former  case,  by  which  the  line 
of  succession  to  the  landed  estate  of  the  common  ancestor  of 
the  parties  has  been  judicially  determined  by  a  Court  of  com- 
petent jurisdiction,  whose  decision  under  the  law  is  final,  and 
cannot  now  be  called  in  question. 

For  these  reasons,  in  opposition  to  the  finding  of  the  Princi- 
pal Sudder  Ameen,  the  Court  concur  in  opinion  with  the 
Moonsiff  that,  under  the  Regulations  quoted,  the  former  deci- 
sion of  the  27th  December  1843  constitutes  a  bar  to  the  cog- 
nizance of  the  claim,  now  brought  forward  by  the  respondent, 
and  they  accordingly  reverse  the  decision  of  the  Principal 
Sudder  Ameen  and  uphold  that  of  the  Moonsiff,  making  the 
costs  of  the  appellants  in  this  Court  and  in  the  Court  of  the 
Principal  Sudder  Ameen  payable  by  the  respondent. 
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T^  I4dh  September  1852. 


fA.  W.  BegbiBj 
Present  :<  S.  S.  Bbown,  ^ Judges. 

(^H.  B.  Harinoton^ 


.,}■ 


rSpecicU  appeal  from  the  decision  of  Mod- 

Cask  No.  810  ot  1852.  J      ^"  f^**  BununKhan,  Prin^ 

I      Sudder  Ameen  of  Mynpoorte,  dated 
L     I2th  July  1852, 

Bhaoubuth  and  anothbb^  fDefendatUsJ,  AppeUamis, 

versus 

BuLDBO,  (PtaintiffJ,  Respondent. 

The  plaintiff  sues  to  have  bis  name  recorded  in  the  Collector's 
register  as  zemindar  of  a  one  and  a  half-biswah  share  of  moosah 
Kesree^  under  a  deed  of  sale  dated  12th  June  1849  in  place  of 
the  name  of  Ghunsam^  the  father  of  the  appellants^  who  hu 
deceased  since  the  date  of  the  institution  of  the  suit* 

The  appellants  do  not  deny  that  the  deed  of  sale  was  executed 
by  Ghunsam  to  the  respondent,  but  they  affirm  that  the  trans- 
action was  purely  nominal,  having  for  its  object  the  protection 
of  the  share  of  the  estate  from  the  claims  of  certain  judgnxent 
creditors,  who  threatened  to  attach  and  bring  it  to  sale  in 
execution  of  their  decrees;  that  no  consideration  was  paid; that 
the  fictitious  sale  of  the  property  was  suggested  by  the  respon- 
dent for  the  purpose  stated,  and  that  he  promised,  as  soon  as 
Ghunsam  should  be  relieved  from  his  difficulties,  to  return  the 
deed  of  sale,  and  to  execute  to  him  a  deed  of  release,  which  pro- 
mise  he  had  failed  to  perform.  In  his  replication,  the  respond- 
ent denied  the  truth  of  this  statement,  and  declared  that  the 
sale  was  bond  fide  and  genuine.  Upon  this  issue  the  case  went 
to  trial  before  the  Moonsiff,  who,  finding  the  sale  to  be  collusiTe 
and  nominal,  dismissed  the  claim.  This  decision  was  reversed 
in  appeal  by  the  Principal  Sudder  Ameen,  who  observed  that, 
although  the  sale  had  the  appearance  of  being  genuine,  and  he 
should  have  no  difficulty  in  refuting  the  arguments  of  the 
Moonsiff  for  ruling  to  the  contrary,  it  was  unnecessary  for  him 
to  go  into  the  point,  and  to  determine  whether  the  sale  was  bond 
or  mold  fide,  since,  the  appellants  having  themselves  pleaded 
that  it  was  the  latter,  such  plea  must  be  held  to  be  fatal  to 
them,  and  they  could  not  be  allowed  to  benefit  by  their  own 
admitted  wrong  doing.  In  support  of  this  opinion,  the  Princi- 
pal Sudder  Ameen  quoted  the  decision  of  the  Calcutta  Court 
of  Sudder  Dewanny  Adawlut  in  the  case  of  Roshun  Khatoon, 
appellant  versus  the  Collector  of  Mymensingh  and  others  dated 
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24tli  March  1846,  No.  90  of  18(^8,  which  he  considered  to  be  so 
exactly  in  point  to  the  suit  before  him,  that  he  proceeded,  upon 
the  strength  of  it  alone,  to  set  aside  the  decision  of  the  Moonsiff, 
and  to  pass  a  decree  in  favour  of  the  respondent. 

A  special  appeal  was  allowed  to  try  ''  whether  the  Principal 
Sudder  Ameen  was  not  in  error  in  holding  that  the  precedent, 
established  by  the  decision  of  the  Calcutta  Court  of  Sudder  De- 
wanny  Adawlut  in  the  case  quoted  in  his  judgment,  should 
govern  the  decision  of  the  present  suit,"  and  ''  whether  he  had 
not  reversed  the  decision  of  the  Court  below  upon  a  wrong  issuet" 

The  Court  are  unanimously  of  opinion  that  the  Principal  Sudder 
Ameen  has  misapplied  the  precedent  of  the  Calcutta  Court, 
npon  which  he  has  based  his  judgment,  and  that  his  decision  is 
open  to  the  objections  noticed  in  the  certificate  of  special  appeal. 
The  parties  in  the  present  suit  had  joined  issue  upon  the  point 
whether  the  sale  to  the  respondent  was  genuine  or  otherwise, 
and  the  right  decision  of  the  case  turned  altogether  upon  the 
determination  of  that  fact,  since,  if  upon  enquiry  the  sale  prov** 
ed  to  be  genuine  and  bond  fide,  the  respondent  would  be  entitled 
to  a  decree,  whereas,  upon  a  contrary  result  being  found,  by 
parity  of  reasoning,  the  respondent  could  no  more  be  allowed  to 
benefit  by  a  fraud,  to  which  he  was  himself  a  party,  than  the 
opposite  side,  upon  the  general  principle,  that  fraud  vitiates 
every  thing,  and,  as  laid  down  in  the  precedent  cited  by  the 
Principal  Sudder  Ameen  that  "  no  persons  can  by  means  of  law 
take  advantage  of  their  own  wrong.^ 

This  principle  would,  however,  obviously  be  violated,  if  the  dis- 
tinction, drawn  by  the  Principal  Sudder  Ameen  between  a 
party  claiming  under  a  deed  which  was  declared  to  be  collusive 
and  fictitious,  and  a  party  suing  to  invalidate  such  deed  on 
the  ground  of  its  fraudulent  character,  were  recognized  and 
maintained,  and  the  mere  admission  of  the  latter  in  the  suit 
brought  against  him  were  held  to  be  a  sufficient  ground  for 
passing  a  decree  in  favour  of  the  plaintiff,  without  any  enquiry 
into  the  truth  of  his  denial  of  the  allegation,  as  has  been  done 
by  the  Principal  Sudder  Ameen  in  the  case  now  in  appeal  before 
the  Court;  there  is  clearly  nothing  in  the  precedent  cited  by 
the  Principal  Sudder  Ameen  to  countenance  or  sanotion  such  a 
proceeding,  and  the  Court  are  compelled,  therefore,  to  annul  the 
decision  of  the  Principal  Sudder  Ameen  as  faulty  in  the  respect 
noticed,  and  to  remand  the  case  to  his  file,  in  order  that  he 
may  now  proceed  to  adjudicate  the  real  point  at  issue  between 
the  parties,  as  already  stated,  with  due  regard  to  the  foregoing 
observations. 
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T%e  14/A  September  1852. 

{A.  W.  Bbgbie,       1 
S.  S.  Brown,  yJudges. 

H.  B.  Harington,  J 

r  Regular  appeal  from  the  decision  of  Mohth 
Case  No.  18  of  185  .J      ^^  AbdoolWi  Khan    Principal  Sudder 
I      Ameen  of  Meerut,   dated   16/A  Decern- 
t      ber  1851. 

GuNBSHBB  LaLL,  ANDMuSSUMATToOLSBB^GuARDIANOFGrOORMOOKH 

Rab,  Minor,  fPlainiiJsJ,  Appellants, 

versus 

BuLDBO  Singh,  B.am  Lall  and  Shadberam,  (Defendantsjj  Res* 

pondents. 

This  was  a  suit  for  Ba  6507,  principal  and  interest,  due 
on  a  bond  dated  the  10th  January  1847.  The  bond  pledged 
the  property  of  the  borrowers  as  a  security  for  the  loan,  and 
specified  the  transfer  of  the  title  deeds  to  the  holders  of  the 
bond,  which  were  filed  by  them  in  proof  of  their  claim. 

The  defendants,  Buldeo  Singh  and  Ram  Lall,  denietl  the 
execution  of  the  bond,  and  repudiated  the  claim.  In  explana- 
tion of  the  fact  of  plaintififs'  possession  of  their  title  deeds, 
defendants  alleged  that  these  documents  had  been  handed 
over  by  them  to  one  Hurgopal,  a  relative  of  the  plaintiffs,  in 
1847,  as  security  for  a  debt  of  Bs.  1557-14  found  due  on  a 
settlement  of  accounts,  and  that  the  balance  had  been  further 
covered  by  a  transfer  to  Hurgopal  of  certain  grain  pits  ;  that 
they  had  quarrelled  with  their  creditor,  Hurgopal,  and  that 
the  present  false  suit  had  been  the  consequence. 

Another  party,  the  defendant  Shadeeram,  appeared  in  the 
suit  after  completion  of  the  pleadings  and  represented  his 
recent  acquisition  by  purchase  from  the  other  defendants  of 
the  property  said  to  have  been  pledged  in  the  bond.  The 
plaintiffs  thereupon  included  him  as  co-defendant  in  their 
suit  by  means  of  a  supplemental  plaint,  and  the  same  line  of 
defence  was  taken  by  him. 

After  a  quantity  of  oral  and  documentary  evidence  had  been 
adduced,  the  Principal  Sudder  Ameen  passed  judgment  as 
follows.  He  first  observed  that  the  stamp  on  which  the  bond  had 
been  engrossed  bore  an  endorsement  of  its  purchase  by  one  Ram- 
dyal,  ''servant"  of  defendants,  of  whom  no  trace  could  be  found. 
The  writer  and  marginal  witnesses  of  the  bond  were  none  of 
them  residents  of  the  same  place  with  the  defendants.  The 
bond,  contrary  to  the   universal  practice,  was  unregistered. 
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The  writing  of  the  bond  was  palpably  of  a  more  recent  date 
than  that  of  the  endorsement  of  the  stamp.  In  the  endorse- 
ment the  place  of  residence  of  the  defendants  was  incorrectly 
set  down.  There  was  no  cause  shown  why  so  heavy  an  obliga- 
tion should  have  been  contracted,  and  tlie  copies  tiled  by  the 
defendants  had  served  to  throw  light  on  the  fact  of  the 
intimate  connection  which  in  one  form  or  other  subsisted  be- 
tween the  plaintiffs  and  the  persons  whose  names  appeared 
in  the  lists  of  witnesses  filed  by  them,  who  bad  appeared  in 
their  behalf  as  witnesses  in  former  suits.  The  Principal  Sud- 
dcr  Ameen  was  further  of  opinion,  that  there  was  evidence 
to  shew  that,  the  deeds  had  been  pledged  in  the  transaction 
•with  Hurgopal,  and,  considering  the  proof  to  be  insufficient, 
he  dismissed  the  suit. 

The  reasons  which  have  been  advanced  by  both  parties  in 
the  appeal  of  the  plaintiffs  from  this  decision  will  appear 
when  the  merits  are  entered  upon.  The  case,  as  is  usual  in 
suits  on  contested  bonds,  is  one  of  conflicting  evidence  and 
presumptions,  and  the  proofs  must  be  considered  before  the 
reasons  founded  on  them  can  be  fully  weighed. 

The  respondent,  Shadeeram,  has  raised  a  separate  objection 
on  the  ground  of  the  alleged  irregularity  of  the  supplemental 
procedure  after  completion  of  the  pleadings.  The  Court, 
however,  are  of  opinion  that  appellants  were  justified  under  the 
circumstances  in  including  him  among  the  defendants,  and,  as 
there  is  no  rule  of  practice  restricting  the  filing  of  a  supple- 
mental plaint  to  any  particular  stage  of  a  case,  they  overrule 
the  objection. 

In  examining  the  evidence  in  the  case,  the  Court  find  that  the 
bond  was  sworn  to  by  the  writer  and  two  marginal  vritnesses, 
out  of  the  seven  persons  whose  names  and  signatures  appear 
on  it,  and  the  objections  which  have  been  urged  against  the 
acceptance  of  their  evidence,  must  be  distinctly  considered. 

It  is  urged  by  the  respondents  that  the  appellants  had  taken 
out  execution  of  a  former  decree  against  the  writer  of  the  bond, 
Ali  Hussun,  which  was  suspended  by  them  afterwards  in  order 
that  they  might  avail  themselves  of  his  false  testimony,  and 
that  the  witness  was  wholly  in  their  power.  They,  further, 
point  to  a  part  of  his  evidence  in  which  he  'denied,  when  cross- 
questioned  on  the  subject,  that  execution  had  been  taken  out 
against  him,  as  a  token  of  the  general  falsehood  of  his  evidence. 

The  Court  are  of  opinion  that  the  facts  do  not  bear  out  the 
inferences  which  respondents  attempt  to  draw  from  them.  A 
decree,  it  is  true,  had  been  obtained  by  appellants  against  Aii 
Hussun,  as  manager,  in  common  with  his  principals  for  a  debt 
contracted  by  him  in  their  behalf^  and  in  the  application  for 
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execution  the  name  of  All  Hasaun  was  included  as  a  matter  of 
course,  but  process  was  not  taken  out  against  Ali  Hassan  per* 
sonally,  and  the  execution  against  his  principals  was  oltimatelj 
suspended  several  months  prior  to  the  institution  of  this  snit^ 
in  consequence  of  offers  of  adjustment  made  by  them  in  order 
to  save  their  property  from  sale.  The  denial  of  Ali  Hassan  in 
his  cross-examination  is  not  therefore  a  falsehood.  The  Court 
do  not  trace  any  connexion  between  that  case  and  the  evidenee 
given  by  the  witness  in  the  present  suit,  and  they  consider  the 
allegation  to  have  been  made  unfairly  and  to  be  without  foun- 
dation. 

No  fair  objection  has  been  made  to  the  evidence  of  the  second 
witness,  Sewaram,  nor  does  any  present  itself. 

The  third  witness,  Ramruttun,  has  been  objected  to 
on  the  ground  that  his  evidence  had  been  rejected  on  a 
former  occasion  in  the  matter  of  a  bond  witnessed  by  him. 
It  appears  that,  in  a  case  decided  by  the  Sudder  Ameen  in  1850, 
strong  suspicion  was  thrown  on  his  testimony  to  the  bond, 
which  was  thrown  out  as  savouring  of  forgery.  A  fact  of  this 
nature  will  materially  diminish  confidence  in  the  testimony  of 
the  same  person  when  he  appears  again,  and  induce  a  general 
suspicion  of  the  claim,  but  it  is  no  absolute  teat  of  its  fal^- 
hood.  It  the  present  case,  the  Court,  after  a  carefal  perusal, 
find  no  cause  to  que&Hon  the  truth  of  the  evidence  of  these 
witnesses.  They  were  subjected  to  a  long  cross-examination, 
and  their  statements  to  the  facts  of  the  examination  of  the 
bond  and  payment  of  consideration  were  not  shaken.  The 
evidence  of  the  three  witnesses  must  stand  or  fall  together, 
and  the  strong  corroboration  which  it  receives  from  other 
sources  outweighs  in  the  Court's  estimation  the  snspicion 
arising  from  the  single  circumstance  affecting  the  witnea, 
Kamruttun. 

The  respondents  have  insisted  on  some  circumstances  notic- 
ed by  them  in  the  investigation  of  the  case  in  the  Princapsl 
Sudder  Ameen's  Court,  as  indicative  of  a  fraudulent  nnda- 
standing  between  the  appellants  and  their  witnesses.  They 
point  to  the  facts  of  only  five  out  of  the  marginal  witnesses 
having  been  summoned  by  the  appellants,  and  of  only  three 
of  the  number  having  been  examined  in  proof  of  the  bond. 
The  irregularity  with  which  the  other  proofs  of  the  appellants 
were  produced  in  Court  has  also  been  urged  by  them  in  sup- 
port of  their  assertions.  The  Court,  however,  are  of  opinion, 
that  the  lax  practice  which  appears  to  be  prevalent  in  the  Conrt 
of  the  Principal  Sudder  Ameen  is  fairly  chargeable  with  the 
latter  defect.  They  find  in  the  procedure  of  that  Court  great 
inattention  to  the  spirit  of  the   rule  in  Clause   1  Section  1% 
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Hegulation  XXVI  of  1814.  The  object  of  that  rule  was  to 
provide  for  the  production  simultaneously  of  all  oral  and  docu- 
mentary proofs  which  either  party  might  be  prepared  to  ad- 
duce^ at  the  time  and  in  the  manner  therein  prescribed^  so  as 
to  obviate  the  necessity  of  any  renewal  of  the  investigation^ 
and  to  guard  against  the  opportunities  which  might  otherwise 
have  been  afforded  for  the  production  of  false  evidence  at  an. 
after  date.  In  the  present  case  both  parties  were  permitted 
by  the  Principal  Sudder  Ameen  to  file  any  quantity  of  fresh 
evidence  they  chose,  at  different  periods  between  the  date  of  the 
proceeding  held  under  Section  10  Regulation  XXYI  of  1814 
and  the  date  of  the  decision,  and  one  of  the  safeguards  against 
falseliood  and  fraud  provided  by  the  Regulations  was  thus 
wholly  neglected.  But  in  the  manner  of  the  production  of  the 
appellant's  witnesses  to  the  bond  the  Court  see  no  reason  to 
suspect  the  existence  of  any  secret  understanding.  On  the 
contrary  they  find  that  their  names  were  fairly  entered  in  the 
first  list,  and  that  their  attendance  was  obtained  with  difficul- 
ty, and  only  after  the  process  prescribed  in  Section  7  Regula- 
tion III  of  1808  had  been  resorted  to,  and  that  they  were 
heavily  fined  at  a  subsequent  period  for  absenting  themselves 
before  examination.  The  circumstance  of  the  appellants  hav- 
ing been  contented  to  rest  the  proof  of  the  bond  on  the  evidence 
of  three  only  of  the  marginal  witnesses  is  one  which  must  be 
judged  of  in  connection  with  the  other  presumptions  and  pro- 
babilities of  the  case  and  evidence  generally.  The  case  does 
not  rest  wholly  on  the  evidence  of  these  witnesses.  There  is 
the  evidence  of  respectable  persons  to  the  hand-writing  of  the 
respondents  on  the  bond  and  in  some  correspondence  on  the 
subject  of  the  transaction  which  was  filed  by  the  appellants 
along  with  other  exhibits.  - 

The  other  reasons  in  the  judgment  of  the  Principal  Sudder 
Ameen  disappear  on  a  closer  examination.  The  conclusion 
in  regard  to  the  purchase  of  the  stamp  is  drawn  from  the 
khana  shoomaree  or  list  of  householders  in  the  respondents' 
village,  in  which  the  name  of  a  servant  would  not  appear. 
The  bond  is  shown  by  the  evidence  to  have  been  executed  at 
Khoorjeh,  several  miles  distant  from  the  respondents'  residence. 
The  appellants  lived  in  Khoorjeh,  where  respondents  had  also 
a  shop  and  connections,  and  the  witnesses  who  were  chiefly 
householders  of  Khoorjeh,  and  who  lived  near  at  hand,  were 
called  in  to  witness  it.  The  absence  of  any  of  the  residents 
of  the  respondents'  village  does  not,  therefore^  afford  any 
reasonable  ground  for  suspecting  its  authenticity.  The  ap- 
pellants have  proved  that  it  is  not  the  universal  practice  to  re- 
gister documents  of  this  nature  by  the  production  of  othec 
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unregistered  bonds  executed  at  tbe  same  period.  The  opinion 
regarding  tlie  appearance  of  the  hand- writing  in  the  endorse* 
ment  and  bond  is  one  in  which  the  Court  on  inspection  of  the 
document  do  not  concur.  The  only  defect  in  the  statement 
of  the  place  of  residence  of  the  respondents  in  the  endorsement 
is  the  substitution  of  the  name  of  the  tehseel  divisicm  for  that 
of  the  pergunnah^  which  the  Court  believe  to  be  a  common 
practice.  With  regard  to  the  objection  to  the  evidence  found- 
ed on  the  previous  appearance  of  the  witness  on  behalf  of  the 
appellants^  the  Court  do  not  find  any  thing  in  the  respondents' 
exhibits  to  justify  a  suspicion  of  it  on  this  ground^  and  they 
consider  the  conclusion  arrived  at  by  the  Principal  Si^dder 
Ameen  on  this  point  to  have  been  much  too  wide  and  sweeping. 

The  strongest  fact  in  the  case  remains  to  be  considered^  name- 
ly the  possession  by  appellants  of  the  title  deeds  specified  in 
the  body  of  the  bond  as  having  been  deposited  as  pledged  with 
the  holders  of  the  bond.  The  respondents  are  wholly  unaMe 
to  meet  this  fact^  except  by  the  statement  noticed  in  the 
abstract  of  their  answer.  It  is,  however,  in  the  highest  degree 
improbable,  and  opposed  to  all  usage  that  the  respondents 
should  have  consented  to  put  themselves  in  the  power  of  their 
creditor,  Hurgopal,  in  a  matter  of  a  book  debt  by  placing  in  his 
hands  documents  of  more  than  treble  the  amount,  in  addition 
to  the  grain  which,  by  their  own  showing,  nearly  covered 
the  demand,  without  taking  from  him  any  written  acknowledg- 
ment of  the  deposit,  and  that  they  should  have  left  them  in  his 
hands  for  more  than  four  years,  notwithstanding  an  interme- 
diate quarrel,  without  a  single  attempt  to  recover  them*  The 
respondents  are  not  ignorant  villagers,  but  persons  of  the 
same  class  and  profesrion  as  the  appellants,  and  the  allegation 
is  altogether  incredible.  The  proof  of  this  fact  which  tbe 
Principal  Sudder  Ameen  finds  in  the  evidence  on  the  respon- 
dents' side,  the  Court  are  compelled  to  reject.  It  consists  of 
the  evidence  of  three  villagers,  ryoti  of  respondents,  who  have 
evidently  been  tutored  to  depose  in  their  behalf,  and  whose 
testimony,  in  a  transaction  of  this  nature^  is  undeserving  of 
any  weight. 

The  Court  are  aware  that,  when  unscrupulou?  means  of  defence 
are  employed  to  defeat  a  claim  which  may  be  in  itself  just, 
the  complaining  parties  will  not  unfrequently  attempt  to  pro- 
tect their  Interests  by  a  resort  to  similar  means.  Wheif  there  are 
reasonable  grounds  for  presuming  the  employment  of  such  prac- 
tices by  the  party  seeking  redress,  the  general  interests  of  jus- 
tice require  that  they  should  be  visited  by  a  dismissal  of  die 
suit,  but,  in  the  case  before  it,  the  Court  find  the  presumptione 
•f  fraud  to  be  wholly  on  the  side  of  the  reMposdents^  and  Ae 
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secret  transfer  by  them  of  the  property  to  their  brother  Sha- 
deeram^  at  the  time  of  the  institution  of  the  saitj  forms  an 
additional  fact  in  aid  of  this  conclusion. 

The  CJourt  accordingly  reverse  the  decision  of  the  Principal 
Sadder  Ameen^  and  decree  the  appeal  with  costs^  with  execu- 
tion against  the  property^  and  exemption  of  the  respondent 
Shadeeram  personally^  who  will  be  responsible  for  the  costs 
only. 


The  Uih  September  1852. 
Pre$ent:  A.  W.  Biqbib^  Judge. 


{^cial  appeal  from  the  decision  of 
R.  J.  Tayler^  Esq.^  Judge  ofJounpore, 
dated  15/A  April  1852. 

MussiwAT  UoHAKu  Bebbbs^  (FiokUif),  AppeUant, 


GooLZAE  SiNQH  AND  OTBSKs^  fl^efendonUJ ,  EespondenU. 

For  the  Judge's  decision^  see  pages  46  and  47  of  the  printed 
decisions  for  the  month, 

A  special  appeal  is  admitted  to  try  ''  whether  the  Judge^ 
instead  of  nonsuiting  the  plaintiff  in  his  own  Courts  ought  not 
to  have  remanded  the  ease  to  the  Principal  Sudder  Ameen^ 
with  instructions  to  enquire  into  and  dispose  of  the  objection 
raised  by  the  defendant  to  the  valuation  of  the  plaintiff's  suit." 

I  am  of  opinion  that  the  Judge  ought  not  to  have  passed  the 
order  of  nonsuit.  If  the  Principal  Sudder  Ameen  had  omitted 
to  notice  the  defendant's  objection  to  the  plaintiff's  valuation 
of  his  suit^  the  proper  course  was  to  remand  the  case  to  that 
officcTj  in  order  that  the  point  in  dispute  may  be  flnt  heard 
and  determined  bv  him.  The  question  of  valuation  is  a 
matter  olfact  in  which  the  parties  are  entitled  to  two  hearings, 
but  the  Judge^  by  determining  the  matter  himself,  has  deprived 
the  appellant  of  this  right,  nor  can  the  defect  be  rectified  by  a 
special  appeal  to  this  (^urt,  whichis  not  competent  to  dispute 
the  ruling  of  the  Judge  in  a  matter  of  fact.  I  am  therefore 
under  the  necessity  of  annulling  the  Judge's  decision^  and  of 
remanding  the  case  to  his  file,  to  be  dealt  with  agreeably  to 
the  estabUshed  judicial  usage. 

K  2 
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TV  16M  September  1852. 
Pre$ent:  H.  B.  Habinoton^  Judge. 

{Special  appeal  firom  the  decision  ofD. 
Robertson,  Esq.,  Offg.  Judge  of  Bo- 
reiUy,  dated  14/A  May  1852. 

Ahmud  Hoossun  and  anothbb,  (DefendanisJ,  Appellants, 

versus 
Faqir  Chund  and  othbbb^  (Plaintiffs),  Respondents. 

Thb  particulars  of  the  case  are  giyen  in  tlie  yolome  of  print- 
ed decisions  for  the  month* 

A  special  appeal  was  allowed  to  try  "whether  the  reasons 
assigned  by  the  Officiating  Judge  for  overruling  the  objection, 
taken  by  the  defendants  to  the  claim  of  the  plaintiffs^  that  it 
was  barred  by  the  statute  of  limitations^  are  not  bad  in  law, 
and  whether  the  Officiating  Judge  was  not  bound  to  find  whe- 
ther the  intermediate  payment,  pleaded  by  the  plaintiffs  in  an- 
swer to  the  objection  in  question,  but  denied  by  the  defendants, 
was  proved  or  not ;  also  whether  he  has  not  erred  in  his  appli- 
cation of  the  role,  contained  in  Clause  4  Section  8  Begulation 
II  of  1805,  to  the  claim  of  the  plaintiffs.'^ 

The  Officiating  Judge  considers  the  reception  of  the  suit  not 
to  be  barred  by  tiie  law  of  limitation,  firstly,  because  plaintift 
state  that  a  part  payment  was  made  within  the  twelve  yean^ 
and  though  this  statement  may  not  be  proved  or  may  not  be 
true,  it  is  not  primd  fade  false;  2ndly,  because  the  snit 
falls  within  the  exception  declared  in  Begulation  II  of  1805 
Section  3  Clause  4. 

With  regard  to  the  second  ground  it  seems  sufficient  to  re- 
mark that  the  law,  quoted  by  the  Officiating  Judge,  applies 
exclusively  to  ''  suits  for  the  recovery  of  property  in  cases  of  mort- 
gage, or  deposit,  in  which  the  occupant  of  the  land^  or  other 
property,  may  have  beea  acquired,  or  held  possession  as  mort- 
gagee, or  depositary  only,  without  any  proprietary  right,  or  in 
which  the  possession  of  the  actual  occupant,  or  of  those,  from 
whom  he  derived  his  occupancy,  shall  not  have  been  under  a 
title  bond  fide  believed  to  have  conveyed  a  right  of  property  to 
the  possessor,"  and  could  have  no-  application  to  a  claim  of  the 
nature  of  that  before  the  Court,  which  has  not  been  brought 
to  recover  possession  of  any  property,  but  to  enforce  payment 
of  a  sum  of  money  secured  by  a  deed  of  mortgage.  Had  the  suit 
been  on  the  part  of  the  mortgager  to  recover  possession  of  the 
mortgaged  property  after  the  lapse  of  more  than  twelve  years 
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firom  tbe  date  of  the  mortgage  on  the  plea  of  liquidation  of 
the  loan  from  the  usufruct  of  the  property^  or  otherwise^  the 
law  quoted  by  the  Officiating  Judge  would  have  been  appli- 
cable. 

The  Officiating  Judge  is  no  less  in  error  in  his  first  ground^ 
'  since^  although  it  has  been  held  that  the  payment  of  an  instal- 
ment^ or  any  payment  upon  a  bond^  within  the  period  of  twelve 
years  will  bar  the  operation  of  the  rule  of  limitation,  and  a  plea 
of  such  intermediate  payment  may  not  be  primd  fucie  false, 
when  defied  by  the  opposite  party,  the  plaintiff  cannot  be 
allowed  the  benefit  of  it  unless  upon  full  proof,  after  enquiry, 
of  its  truth,  and,  as  the  Officiating  Judge  has  failed  to  determine 
the  truth  or  otherwise  of  the  allegation  in  the  present  instance^ 
notwithstanding  that  it  was  one  of  the  issues  raised  by  the  plead- 
ings, the  Court  are  compelled  to  annul  his  decision,  and  to  re- 
mand the  case  to  his  file,  in  order  that  he  may  now  proceed  to 
try  and  decide  the  point  in  the  usual  manner. 

-M»- 

The  23rd  September  1852. 
Present:  H.  B.   Uarington,   Jtidge. 

{Special  appeal  from  the  decision  of  D. 
Robertson,  Esq.,  Offg.  Judge  of  BareUly, 
dated  15/A  ^pril  1852. 

Rampershad,  (Plaintiff),  Appellant, 

versus 

Chintamun  and   another,   (Defendants),   Respondents. 

The  particulars  of  this  case  will  be  found  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  allowed  to  try  whether  the  decision  of 
the  Officiating  Judge  is  not  incomplete,  and  opposed  to  judicial 
usage,  inasmuch  as  he  has  reversed  the  decision  of  the  Court  of 
first  instance,  which  was  in  favour  of  the  plaintiffs,  without  a 
full  statement  and  consideration  of  the  grounds,  upon  which 
it  is  based,  and  without  any  specification  of  his  reasons  for 
deeming  the  claim  of  the  plaintiffs  a  fabrication  and  for  discre- 
diting the  evidence,  upon  which  the  Moonsiff  had  passed  a  de- 
cree in  their  favour. 

The  Court  are  of  opinion  that  the  decision  of  the  Officiating 
Judge  is  open  to  the  objections,  mentioned  in  the  certificate 
of  special  appeal;  they  observe  that  the  decision  of  the  Moonsiff, 
which  has  been  set  aside  by  the  Officiating  Judge,  contains  a 
very  full  and  careful  examination  of  the  evidence  adduced 
by  the  parties  in  support  of  their  respective  allegations^  and 
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details,  at  considerable  length,  his  reasons  for  rejecting  the 
objections  of  the  defendants  to  the  claim  brought  against  them, 
and  the  evidence  of  their  witnesses,  as  unworthy  of  credit^  as 
also  the  grounds  of  the  conclusion  to  which  he  had  come  Uiit 
the  plaintiffs  were  entitled  to  a  decree  upon  their  bond.  In 
appeal  the  Officiating  Judge  ireversed  this  decision  and  dismissed 
the  claim  of  the  plaintiffs  with  the  following  brief  remark.  "  I 
do  not  concur  with  the  Moonsiff,  but  for  the  reasons  pleaded 
by  the  defendants  (appellants)  incline  to  the  conclusion  that 
the  claim  is  a  fabricated  one/'  In  thus  summarily  dismissing 
the  claim  of  the  plaintiffs,  which  has  been  decreed  by  the  Court 
below,  the  Officiating  Judge  clearly  contravened  the  sound  and 
just  rule  that  the  decision  of  a  lower  Court  cannot  be  set  aside 
without  a  full  consideration  and  refutation  of  the  reasons 
upon  which  it  is  founded,  and  that  evidence,  admitted  by  the 
Court  of  first  instance,  should  not  be  rejected  by  the  Appellate 
Court  without  that  Court  assigning  reasons  for  discrediting  it. 
The  Officiating  Judge  has  fallen  into  the  further  mistake  of  ad- 
mitting as  judicial  proof  upon  the  facts  the  reasons  assigned 
by  one  of  the  parties  for  resisting  the  claim  of  the  other;  before 
however  he  could  accept  these  reasons  and  make  them  a  ground 
fo'r  reversing  the  decision  of  the  Court  below  he  was  bound  to 
show  that  they  were  supported  by  proof,  and  to  state  his  reasons 
for  considering  such  proof  to  preponderate  over  the  evidence 
adduced  on  the  opposite  side. 

There  is  another  irregularity  in  the  proceedings  of  the  Offi- 
ciating Judge,  which,  though  not  made  a  ground  for  the  admis- 
sion of  a  special  appeal  and  therefore  not  included  in  the  certi- 
jBcate,  it  is  proper  that  the  Court  should  notice,  in  order  that,  as 
the  case  has  to  go  back,  the  necessary  steps  may  now  be  taken 
for  its  correction.  It  appears  that  during  the  time  the  appeal 
was  pending  in  the  Judge's  Court,  one  of  the  respondents,  who 
was  a  plaintiff  in  the  original  suit,  deceased ;  on  this  fact  being 
certified  to  the  Officiating  Judge,  he  merely  directed  the  issue  of 
a  proclamation  for  the  attendance  of  the  heirs  of  the  deceased 
respondent,  apparently  not  adverting  to  the  circumstance  that 
the  Circular  Orders  of  the  15th  September  1845,  under  which 
the  order  of  the  Officiating  Judge  was  probably  passed,  applies 
only  to  plaintiffs  or  appellants  who  may  die  pendente  liie,  and 
not  to  respondents,  and  that  when  a  respondent  may  die,  it  is 
the  duty  of  the  appellant  to  name  his  heir  or  representative 
within  the  period  allowed  by  law,  and  to  move  the  Court  for 
the  service  of  the  prescribed  notice  upon  him  with  the  usual 
penalty  in  case  of  default :  owing  to  the  omission  of  the  Officiat- 
ing Judge  to  conform  to  this  rule  on  the  present  occasion, 
when  the  appeal  came  on  before  him  for  trial  and  decuiion  thefo 
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a  defect  of  parties^  whicli  has  unavoidably  extended  to  the 
special  appeal  now  before  the  Court,  and  it  will  be  the  duty  of  the 
Officiating  Judge,  on  the  case  .being  again  brought  forward,  to 
notice  the  defect  and  to  pass  a  proper  order  on  the  subject 
of  it. 

The  decision  of  the  Officiating  Judge  is  accordingly  annulled, 
and  the  case  remanded  to  his  file  to  be  tried  and  decided  deniovQ 
in  Ireference  to  the  foregoing  observations. 

The  27/*  September  1852. 

{A.  W.  Beqbie,       '\ 
S.  S.  Brown,  Wudge^. 

U.  B.  Harington,  J 

{Special  appeal  from  the  decision  oj  Gp 
Blunt,  Esq.,  Judge  of  AUygurh,  dated 
Wth  February  1852. 

MussuHAT  DowLUT  Khatoon,  (  Plaintiff  J,  Appellant, 

versus 

Mb.  Souman  Sheko  Gardiner,  (Defendant),  Respondent. 

The  particulars  of  this  case  are  fully  reported  in  the  volume 
of  printed  decisions  for  the  month. 

A  special  appeal  was  granted  to  try  whether  the  lower 
Courts  had  not  put  a  wrong  construction  upon  the  terms  of 
the  kubooleeut,  under  which  the  suit  is  brought,  and  whether 
ihe  reasons  assigned  by  them  for  dismissing  the  claim  of  .the 
plaintiff  can  be  held  to  be  good  and  sufficient  in  law. 

The  Court  observe  that,  although  the  kubooleeut  referred  to 
expressly  stipulates  for  the  payment  by  the  lessee  to  the  lessor 
of  the  sum  of  Bs.  500  per  annum  as  malikana  until  the  period 
of  the  new  settlement,  shortly  expected  to  take  place,  and  af- 
terwards, until  the  expiration  of  the  lease,  which  was  only  for 
nine  years,  so  long  as  no  increase  or  decrease  was  made  upon 
the  Government  jumma  assessed  upon  the  property  at  the  date 
of  the  lease,  beyond  the  sum  of  Bs.  300,  it  contains  no  provision 
as  to  the  amount  of  malikana  which  should  be  paid  in  the 
event  of  either  an  increase  or  decrease  in  the  Government 
demand  in  excess  of  that  sum,  which  contingency  was  evident- 
ly not  anticipated  by  either  party,  and  consequently  not  provid- 
ed for.  In  the  absence,  therefore,  of  any  express  provision 
upon  the  point,  and  of  any  evidence  to  show  what  was  the  real 
intention  of  the  parties,  the  Court  are  of  opinion  that  the 
course  pursued  by  the  Courts  below  of  determining  the  inten- 
tion of  the  contract  by  the  constructiouj  which  the  parties  by 
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their  own  acts,  subsequent  to  the  date  of  the  engagement^  may 
themselyes  appear  to  have  placed  upon  it^  is  just  and  equitable, 
and  the  only  mode  of  dealing  with  the  difficulty  occasioned  by 
the  parties'  own  want  of  forethought,  in  not  making  the  matter 
in  dispute  the  subject  of  an  express  stipula^on  in  their  deed, 
instead  of  leaving  the  Court  to  infer  their  intention,  which 
could  be  safely t  or  properly,  adopted.  From  these  acts  it  appears 
that,  although  ^i  the  time  of  settlement,  which  took  place  in 
the  year  after  the  lease,  the  Government  juma  upon  the  estate  was 
reduced  to  the  extent  of  Ba  731,  no  increase  in  the  amount  of 
nudikana  specified  in  the  kubooieetU  was  either  demanded  or 
paid ;  the  lessor  continued  to  receive  Bs.  500  per  annum  on  this 
account  from  the  lessee  for  four  years,  when,  having  sold  his 
rights  and  interests  in  the  estate  to  his  wife,  the  plaintiff  in 
the  present  suit,  the  lessee  endorsed  upon  the  kubooleeui  an 
agreement  to  pay  her  the  same  sum,  which  she  continued  to 
receive  from  him  until  his  death,  and  afterwards  from  his  heirs 
until  the  lease  expired ;  under  these  circumstances  it  is  dear 
that  the  plaintiff  at  the  time  she  purchased  the  property,  was 
made  acquainted  with  the  exact  sum,  which  she  would  be  en- 
titled to  receive  from  the  lessee  as  moZt^aita;  she  was  not  her- 
self one  of  the  original  parties  to  the  contract,  and,  after  the 
death  of  the  original  lessee  and  the  expiration  of  the  lease,  the 
Court  are  unanimously  of  opinion  with  the  Courts  below  that 
she  is  not  now  in  a  position  to  claim  the  payment  of  any  ar- 
rear  in  excess  of  the  sum  expressly  specified  in  the  kubooleeut, 
and  which  was  received  without  demur  first  by  her  husband 
and  afterwards  by  herself,  as  purchaser  from  him,  during  the 
whole  currency  of  the  lease.  The  Court,  therefore,  seeing  no 
sufficient  reason  for  their  interference  with  the  decisions  of 
the  Court-i  below  on  the  ground  set  forth  in  the  certificate  of 
special  appeal,  dismiss  the  appeal  with  costs. 
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The  27/A  SepUmber  1852. 

{A.  W.  Begbie,      T 
S.  S.  Brown^  ^Judges. 

H.  B.  Harington^J 

r  Special  appeal  from  the  decision  of  Moid- 

Ca«  No.  67  or  ISBzJ      ^^<:    H^f-ooUah,    Offg.    Principal 

I      Sudder    Ameen  of   Cawnpore,  doled 
[^     22nd  November  1851. 

Tbekaram^  (Plaintiff),  Appellant, 

versus 

AjiATL  Singh  and  others^  (Defendants),  Respondents. 

The  suit  of  the  plaintiff^  which  was  brought  against  twelve 
defendants  for  possession  of  a  piece  of  land  by  the  voidance  of  a 
deed  of  sale^  and  the  conditions  of  a  razeenamah,  was  dismissed^ 
upon  an  investigation  of  the  merits,  hj  the  Court  of  first  in< 
stance^  whose  decision  was  upheld  in  appeal  by  the  Officiating 
Principal  Sudder  Ameen :  in  both  Courts  the  costs  of  the  defend- 
ants, who  had  divided  themselves  into  four  parties  and  filed  four 
separate  answers,  including  the  fees  of  the  diflFerent  vakeels  en- 
tertained by  them,  were  charged,  apparently  as  a  matter  of 
course,  to  the  plaintiff.  From  this  part  of  the  decision  of  the 
lower  Courts  a  special  appeal  was  allowed  to  try,  "  whether,  in 
not  specifying  the  particulars  required  in  paragraph  4  of  the 
Circular  Orders  of  the  14th  February  1850  No.  198,  they  had 
not  contravened  those  orders. 

The  Court  observe  that,  although  the  omission  noticed  in  the 
certificate  of  special  appeal  extends  equally  to  the  decision  of 
the  Moonsiff  as  to  that  of  the  Principal  Sudder  Ameen,  the 
plaintiff  did  not  make  it  one  of  the  grounds  of  his  regular  ap- 
peal from  the  decision  of  the  former  officer,  and  the  Court  con- 
sider themselves,  therefore,  precluded  from  passing  any  orders 
in  special  appeal  in  regard  to  the  distribution  of  costs  in  the 
Moonsiff's  Court.  The  neglect,  however,  of  the  appellant  to 
make  the  defect  in  question  in  the  Moonsiff^s  decision  one  of 
bis  grounds  of  appeal  to  the  Principal  Sudder  Ameen's  Court 
could  be  no  excuse  for  a  similar  want  of  attention  to  the  Circular 
Orders  quoted  on  the  part  of  that  Officer,  whose  duty  it  clearly 
was  to  take  care  that  whatever  order  he  passed  as  regards  the 
payment  of  the  costs  incurred  in  his  Court  was  in  conformity 
to  the  rules  prescribed  for  general  observance  under  this  head ; 
the  Court  accordingly,  confining  their^  interference  to  the  deci- 
sion of  the  Officiating  Principal  Sudder  Ameen  annul  so  much 
of  that  Officer's   oi^er   as  charges    the   appellant  with  the 
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whole  of  the  respondents'  costs  in  his  Court  without  any  speci* 
fication  of  the  grounds  on  which  he  considered  such  order  jast 
and  proper^  and  remanding  the  case  to  his  file,  direct  him  to 
pass  a  new  order  in  respect  to  the  payment  of  the  costs  of  his 
Court,  which  shall  be  conformable  to  the  Circular  Orders  refer- 
red to  in  the  certificate  of  special  appeal  and  to  the  Begulations 
and  Precedents  therein  quoted. 

The  27th  September  1852. 


Present 


{A.  W.  Bbobie,         ") 
S.  S.  Brown,  >  Judges. 

H.  B.  Harington,  J 


CRegular  appeal    from  the    decision  of 

CisB  No.  183  of  1851.  J      ^""iTt  ««^'»/«,^^*^^  ^^'^ 

I       Sadder  Ameen  of  Saharunpore,  dated 

L     2lstJuly  1851. 
Atmanund,  f  Defendant),  AppeUant, 

versus 
Atma  Ram,  (Plaintiff J,  Respondent. 

The  respondent  styling  himself  co-chela,  or  fellow  pupil  with 
the  appellant  of  the  gooroo  Unghurdeo,  who  died  in  the  yesr 
1846,  has  instituted  this  suit  to  recover  possession,  by  right  of 
inheritance,  of  half  of  the  estate,  real  and  personal,  left  by  him, 
valuing  his  claim  at  Ba  25,500. 

The  appellant  denies  that  the  respondent  was  a  chela  of  the 
deceased  or  that  he  took  any  part  in  the  performance  of  his 
bundhara,  or  funeral  obsequies,  which  he  declares  were  per* 
formed  by  himself  alone,  and,  as  the  deceased  during  his  life- 
time made  over  to  him  the  whole  of  his  possessions  and  seated 
him  upon  the  ^^guddee''  as  his  successor,  he  contends  that  the  res- 
pondent can  have  no  claim  to  succeed   to  any  part  of  his  estate. 

The  Principal  Sudder  Ameen  was  ofopinion  that  the  respondent 
bad  succeeded  in  establishing  the  fact  that  he  was  a  chela  of 
the  deceased,  and  that  he  had  performed,  jointly  with  the  ap- 
pellant, his  funeral  obsequies,  which  would  give  him  a  title  to 
succeed  to  a  share  of  the  property,  but,  as  it  appeared  from  a 
statement  made  by  the  respondent  in  a  former  case,  pending 
between  the  parties  before  the  Criminal  Authorities,  that  the 
deceased  had  left  a  third  chela  of  the  name  of  Sreepergass,  the 
Principal  Sudder  Ameen  considered  the  estate  to  be  divisible 
into  three  shares,  one  of  which  he  awarded  to  the  respondent. 

From  this  decision  the  appellant  only  has  appealed^  urging 
amongst  other  grounds  of  dissatisfaciion  with  it^  that  the  divi* 
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sion  of  the  property  of  the  nature  claimed^  was  opposed  to 
Hindoo  Law  and  contrary  to  the  custom  of  the  sect  to  which 
he  and  the  deceased  belonged,  according  to  which  whoever  was 
elected  to  the  Guddee,  after  the  decease  of  a  gooroo  or  spiri- 
tual teacher,  was  considered  the  muhunt,  and  all  the  other  chelas 
or  papils  of  the  deceased  were  subject  to  him^  and^  as  this  plea 
is  supported  by  the  byumstha,  obtained  from  the  Hindoo  Law 
Officer  of  the  Court,  and  by  seyeral  precedents  of  the  Sudder 
Dewanny  Adawlut,  the  Court  are  of  opinion  that  it  must  be 
admitted^  and  that  it  is  fatal  to  the  claim  of  the  respondent  as 
brought,  which  renders  it  unnecessary  for  them  more  particu- 
larly to  notice  the  other  reasons  of  appeal  from  the  decision  of 
the  Principal  Sudder  Ameen  pleaded  by  the  appellant  or  to  give 
any  opinion  upon  them. 

Prom   the  bywustha  of   the  Pundit  and  the  precedents  re- 
ferred  to  it  appears  that  a  right  of  inheritance,  strictly  so 
speaking,  to  the  estate  of  a   deceased  gooroo,   much  less  of  a 
division  of  the  property  left  by  him,  whether  hereditary  or  self- 
acquired,  amongst  his  chelas,  does  not  exist,  but  that  the  right 
of  succession  depends  upon  the  nomination  made  by  the  de- 
ceased   gooroo,  which   is  generally  confirmed  by  the  muhunts 
or  principal  persons  of  the  sect  in  the  neighbourhood  at  the  time 
of  their  assembling  together  for  the  purpose   of  performing  the 
funeral  obsequies  of  tihe  deceased,  on   which  occasion  they  pro- 
ceed to  install  the  chela  nominated  by  the  deceased   with  the 
usual  ceremonies,   unless  they  see  reason  for  setting  aside  the 
nomination,  or  no  successor  should  have  been  appointed  by  the 
deceased,  in   either  of  which   cases   they  make  an  election  of 
their  own,  selecting  from  amongst  the  pupils  of  the  deceased 
the  one  who  may  appear  best  qualified  to  be  his  successor.     The 
respondent  in  the  present  case  has  not  come  forward  with   an 
averment  that  he  was  elected  to  succeed  the  deceased  either  as 
heir  to  his  property  or  in   his  office  of  spiritual  teacher  in  either 
of  the  modes  above  described,  nor  does  he  claim  to  succeed  to 
the  whole  or  any  part  of  the  property,  left  by  the  deceased,  in 
virtue  of  such  appointment,  but  claims  a  fractional  share  only 
of  the  estate  of  the  deceased  under  special  rules  of  inheritance 
which  he  declares   provide  for  an  equal  division  of  the  property 
of  a  deceased   gooroo  amongst  the  chelas   of  the  sect  to  which 
he  belongs ;  he  has  failed,  however,  to  establish  the  existence  of 
any  special  custom,  and   the  plea  is  moreover  directly  contra- 
dicted by  a  second  exposition  of  the   Hindoo  Law,  which  the 
Court,   to  remove   all  doubts   upon   the  point,  called  for  from 
their  Law  Officer,  and  which  declares  the  tribe  of  Oodashees,  to 
which  sect  the  respondent  states  the  parties  to  belong,  is  includ- 
ed in,  and  forms  part  of  the  general  tribe  of  faqeers^  styled 
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'^  BxmjBBen,^  the  saocession  to  whose  estates  is  gOTemed  by  the 
general  rules  of  inheritance  already  described.  Under  these  cir- 
cumstances^ the  Court  are  unanimously  of  opinion  thai  the  de- 
cision of  the  Principal  Sudder  Ameen^  awarding  to  the  respon* 
dent  a  third  share  of  the  estate  of  the  deceased  gooroo  canBOt 
be  maintained,  and  they  accordingly  rererse  that  Officer's  dedsion^ 
and  dismiss  the  claim  of  the  plaintiff  as  untenable  in  the  {drm 
in  which  it  has  been  brought^  making  the  costs  of  both  Courts 
payable  by  him. 


Present 


The  Vlth  Sepiemher  1852. 

r  A.  W.  Begbib,       1 
:<  S.  S.  BaowN^  V  Judges. 

LH.  B.  Harinoton,J 


C  Special   appeal  from  the  decirion  of 
Case  No.  198  or  1852. -|      C.  C.  Jackson,  Esq.,  Judge  of  Met- 

L     rut,  dated  3lst  December  1851. 

BuNJEET  AND  OTHERS^  f  Plaintiffs  J,  Appellants, 

versus 

Dhunna  and  others^  (Defendants),  Respondents. 

The  particulars  of  the  case  are  detailed  in  the  volume  of 
printed   decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  1st  *'  whether  the  deci- 
sion of  the  Judge  is  not  incomplete^  inasmuch  as  he  haa 
omitted  to  record  any  opinion  upon  the  only  point  laid  down 
by  him  for  decision,  and  2ndly,  whether  the  Judge  has  not 
disposed  of  the  case  and  dismissed  the  claim  of  the  plaintiff  on 
ia  wrong  issue.^' 

The  Court  are  of  opinion  that  the  decision  of  the  Judge  is 
open  to  the  objections,  noticed  in  the  certificate  of  special 
appeal.  The  questions  which  the  Judge,  at  the  commence- 
ment of  his  judgment,  proposed  to  himself  for  decision  were, 
'^  did  Jowahir  enjoy  possession  of  his  share  during  his  life,  or 
did  he,  and  consequently  his  heirs,  at  his  death,  forfeit  that^ 
share,  by  his  not  participating  in  the  profits  and  loss  of  the 
same/'  but  on  neither  point  has  the  Judge  recorded  any  dis- 
tinct opinion  in  his  judgment,  nor  has  he  assigned  any  spe- 
cial reason  for  putting  both  points  aside  in  his  decision  of 
the  case,  and  for  dismissing  the  claim  of  the  plaintiffs  alto- 
gether, notwithstanding  that  he  would  appear  to  admit  their 
title  to  a  moiety  of  the  land  in  dispute  by  right  of  descent 
from  their  father  Nownidh  Singh,  and  to  a  further  share  of 
one-sixth  as  joint  heirs  .with   the  defendants   of  their  deceased 
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uncle  Jowahir  Singh.  The  plaint  sets  forth  that  the  whole 
of  the  land  claimed  was  held  by  Nownidh  Singh  the  father 
of  the  plaintiffs  nntil  his  death  when  it  descended  to  them 
as  his  heirs,  and  they  continued  in  possession  of  it  nntil  they 
i¥ere  forcibly  and  wrongfully  dispossessed  by  the  defendants 
in  the  month  of  Jnly  1850;  hence  this  suit  ;  the  plaintiffs 
affirm  that  Jowahir  Singh  never  had  possession.  The  defend- 
ants, on  the  other  hand,  deny  the  acts  of  violence  charged 
against  them  ;  they  declare  that  the  whole  of  the  land,  now 
under  litigation,  formed  Jowahir  Singh's  share  of  the  ances- 
tral property,  and  was  held  by  him  until  his  death,  when  they 
succeeded  by  right  of  inheritance  to  two-thirds,  and  the  plain- 
tiff's to  the  remaining  third,  Upon  these  pleadings  the  issue, 
which  the  Judge  was  required  to  try,  was,  whether  the  plain- 
tiff^s  had,  as  ihey  averred,  been  wrongfully  dispossessed  by 
the  defendants  at  the  time  specified  of  the  whole,  or  any 
portion,  of  the  land  in  dispute,  aud  if  so,  of  how  much,  and  to 
what  extent  they  were  legally  entitled  to  recover  pos8ession> 
and,  as  this  issue  has  not  been  tried  by  the  Judge,  the  Court 
are  compelled  to  annul  his  decision,  and  to  remand  the  case 
to  his  file  in  order  that  he  may  now  try  and  determine  it. 


The  With  September  1852. 

fA.  W.  Bbobie,         *| 

Present  :<  S.  S.  Brown,  >  Judges. 

LH.  B.  Harington,  J 

{Special  appeal  from  the  decision  of  W.  P. 
Masson^  Esq.,  Judge  of  Goruckpore, 
dated  16/A  February  1852. 

Shunkbr  Dyal  and  others,  (Plaintiffs),  Appellants, 

versus 

Mr.  G.  Deb  ana  n,  (Defendant),  Respondent. 

The  particulars  of  the  case  are  reported  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  granted  to  try  1st  '^  whether  the  decision 
of  the  Judge  is  not  defective  inasmuch  as  it  modifies  the  de- 
cree of  the  Court  below  without  any  notice  or  refutation  of  the 
reasons,  upon  which  the  decision  of  that  Court,  awarding  to  the 
plaintiffs  the  full  amount  of  rent  claimed  by  them,  is  based. 

"2ndly,  whether  the  decision  of  the  Judge  is  not  inconsistent 
with  the  decree  passed  in  regular  appeal  under  date  the  15th 
May  1849,  in  a  previous  suit  between  the  same  parties,  by 
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which   the  rent  of    the  land  onltiyated    by    the  defendant 
was  fixed  at  one  rupee  per  beegah. 

*^  Srd]j,  whether  the  decision  of  the  Jndge^  in  assessing  the 
rent  of  land^  admitted  to  have  been  some  time  in  cultivation^ 
at  the  rate  of  bunjur  land,  or  land  newly  brought  into  cultiTa- 
tion^  is  not  opposed  to  the  usage  of  the  district;  and 

^'  4thl7,  whether,  assuming  the  rates  fixed  by  the  Judge  to  be 
correct,  he  was  not  bound  to  have  given  the  plaintiffs  the  bene- 
fit of  the  advancing  scale,  specified  in  the  durbundee,  which  he 
states  to  have  been  approved  by  the  Collector,  and  to  which  he 
refers  in  support  of  the  rate  fixed  by  him/' 

With  regard  to  the  first  ground,  mentioned  in  the  certificate 
of  special  appeal,  the  Court  observe  that,  although  the  decision 
of  the  Sudder  Ameen,  awarding  to  the  plaintiffs  the  rents 
claimed  by  them  at  the  rate  of  one  rupee  per  beegah,  was  based 
chiefly  upon  the  decree  of  the  Principal  Sadder  Ameen,  passed 
in  the  previous  suit  between  the  same  parties,  by  which  the 
rent  of  the  land  cultivated  by  the  defendant  was  fixed  at  Ae 
rate  abovementioned,  the  decision  of  the  Judge  passes  over 
that  decree  without  even  an  allusion  to  it,  and  that  it  is  equal* 
ly  silent  in  respect  to  the  other  arguments  by  which  the  Sud- 
der Ameen  has  supported  the  decision  pronounced  by  him  in 
favour  of  the  plaintiffs.  Under  the  general  rule,  however, 
established  by  various  decisions  of  the  Court,  to  the  effect  that 
the  decree  of  a  lower  Court  is  not  to  be  set  aside  without  a  fall 
statement  and  consideration  of  the  reasons  upon  which  it  is 
grounded,  it  was  the  duty  of  the  Judge  to  have  noticed  in  his 
decision  the  material  pleas  of  appeal,  urged  by  the  appellant 
to  his  Court,  from  the  decision  of  the  Sudder  Ameen,  and  to 
have  recorded  his  reasons  for  considering  that  ofiGlcer  to  have 
erred  in  making  the  former  decree  the  basis  of  his  judgment 
in  the  present  suit,  as  well  as  in  the  other  grounds,  on  which 
he  passed  a  decree  in  favour  of  the  plaintiffs  and,  in  default 
of  such  reasons,  the  Court  are  compelled  to  annul  the  decision 
of  the  Judge,  and  to  remand  the  case  to  his  file,  in  order  that  he 
may  now  supply  the  omissions  apparent  in  his  present  judg- 
ment. 

The  remand  of  the  case  to  the  Judge's  Court  having  become 
necessary  upon  the  first  ground  mentioned  in  the  certificate 
of  special  appeal,  the  Court  do  not  consider  themselves  called 
upon  at  present  to  enter  into,  or  give  any  opinion  npon,  the 
other  grounds,  but  it  will  be  the  duty  of  the  Jndge  to  take 
them  into  consideration,  when  the  case  may  again  come  before 
him  for  decision. 
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The  Z7ih  September  1852. 

Present: 


{A.  W.  BsGBiE^  1 

S.  S.  Brown,  V  Judges. 

H.  B.  Harinoton^    J 


r  Special  appeal  from  the  decision  of  J. 
Case  No.  239  OF  1852.  <      Lean,    Esq.,    Judge  of^Mooradabad, 
L     dated  12^A  February  1852. 

Shbikh  Mobumed  Avzul  Ali,   (Plaintiff),  Appellant, 

versus 

Mbgha  and  another,  (Defendants),  Respondents. 

This  suit  was  brought  by  the  plaintiff  to  recover  possession 
of  a  mare,  which  he  alleged  had  been  made  over  to  him  by  the 
first  defendant  in  satisfaction  of  the  amount  of  a  decree  and 
other  claims  under  an  award  of  arbitration,  and  afterwards  re- 
moyed,  during  his  absence,  by  the  first  defendant,  who,  though 
he  had  no  longer  any  property  in  the  mare,  sold  her  to  the  se* 
cond  defendant  for  the  sum  of  B&  108.  The  first  defendant 
denied  having  made  over  the  mare  to  the  plaintiff;  the  second  de- 
fendant admitted  the  purchase  from  the  first  defendant  at  the 
price  mentioned,  and  pleaded  that  he  had  expended  upwards 
of  Bs.  100  upon  the  mare  during  the  two  years  that  she  had 
been  in  his  possession.  Upon  this  issue  the  suit  went  to  trial 
before  the  Moonsiff,  who,  considering  the  transfer  of  the  mare 
to  the  plaintiff  satisfactorily  established,  passed  a  decree  in  his 
favour,  leaving  the  second  defendant  to  pursue  any  claim  which 
he  might  have  against  the  first  defendant  for  loss  sustained  by 
the  restoration  of  the  mare  in  the  usual  manner.  The  second 
defendant  alone  appealed  from  this  decision,  which  was  revers- 
ed by  the  Judge  upon  the  ground  that,  as  ^'a  complaint,  which 
the  plaintiff  had  made  for  the  mare  in  the  Criminal  Courts,  had 
been  dismissed  more  than  two  years  before  the  date  of  his  pre- 
sent suit,  it  was  but  fair  that  the  plaint  for  the  restoration  of 
the  mare  from  the  second  defendant  should  be  dismissed,  and 
the  plaintiff  left  to  his  remedy  of  suing  the  first  defendant  for 
the  recovery  of  the  sum  of  money  for  which  the  mare  had  been 
made  over  to  him/' 

Prom  this  decision  a  special  appeal  was  allowed  to  try  ''  whe- 
ther the  Judge  had  not  reversed,  the  decision  of  the  Court  of 
first  instance  and  dismissed  the  claim  of  the  plaintiff  upon  a 
wrong  issue.'' 

From  the  abstract  of  the  pleadings  given  above  it  is  clekr 
that  the  Judge  has  decided  the  case  contrary  to  the  pleas  of  the 
parties  in  direct  violation  of  established  practice.    The  parties 
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had  joined  issue  upon  the  single  question  of  fact  whether  the 
mare  in  dispute  had  or  had  not  been  absolutely  made  over  fay 
the  first  defendant  to  the  plamtiflfand  afterwards  removed  du« 
ring  his  absence  under  the  circumstances  detailed  in  the  plaint; 
the  decision  of  the  Moonsiff^  who  tried  the  case  in  the  first  in- 
stance^ was  very  properly  confined  to  this  pointy  and  the  Jnd§c 
has  failed  to  show  that  the  finding  of  that  officer  upon  the  facts 
is  opposed  to  the  record ;  it  was  not  competent  to  him  therefore 
to  set  aside  the  decision  of  the  Moonsiff,  and  to  dismiss  the 
claim  of  the  plaintiff  as  brought^  upon  a  ground  not  raised 
by  the  pleadings^  but  simply  upon  what  would  appear  to  be  his 
own  views  of  equity.  Under  these  circumstances  the  Conrt 
are  compelled  to  annul  the  decision  of  the  Judge,  and  to  re- 
mand the  case  to  his  file^  to  be  adjudicated  by  him  afresh  in  ac- 
cordance with  the  pleas  of  the  parties. 

-S— 


Present . 


The  27th  September  1852. 

Ck.  W.  Begbib,       •] 
<  S.  S.  Brown,  VJudgeg. 

LH.  B.  Harinoton^   J 


r  Special  appeal  from  the  decision  of  C. 
Cask  No.  240  of  1852.  •<       C.  Jackson,  Esq.,  ^ Judge,  of  Meerut, 

I     dated  26th  March  1852. 

Sbbtaram^  {Defendant)  Appellant, 

versus 

AjBERAUL  AND  OTHERS,  (Plaintiffs J,  Respondents. 

A  brief  report  of  the  particulars  of  this  case  is  given  in  the 
volume  of  printed  decisions  of  the  month. 

A  special  appeal  was  admitted  to  try  '^  whether,  as  upon  the 
plaintiffs'  own  showing  the  deed  of  sale,  which  it  is  the  object 
of  this  suit  to  set  aside,  was  collusively  executed  by  them  to  the 
defendant  and  his  father,  for  the  express  purpose  of  injuring 
a  third  party,  no  consideration  being  either  paid  or  received, 
and  the  price  being  merely  nominal,  a  auit  on  the  part  of  the 
plaintiffs  against  the  defendant  for  the  avoidance  of  the  deed 
in  question  can  be  entertained  by  the  Civil  Courts  in  advertence 
to  the  deceptive  character  of  the  proceeding  in  which  it  origi- 
nated. 

The  real  character  of  the  transaction  which  forma  the  subject 
of  this  suit,  as  set  forth  in  the  plaintiffs'  petition  of  plaint, 
and  as  established  in  another  suit  between  the  same  parties 
relative  to  the  same  property,  in  which  their  position  was  revers- 
ed, would  appear  to  be^  that  the  plaintiffs  finding  themsdves 
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imable  to  eope  witii  one  of  their  more  powerful  and  wealthy 
eopareeners,  applied  to  the  defendant  ajid  his  father  to  asBist 
them ;  this  they  consented  to  do,  and,  in  order  to  enable  them 
the  more  effeetually  to  contend  with  the  party  referred  to,  it  was 
arranged  that  the  plaintiffs  should  nominally  transfer  to  them 
their  share  in  the  estate  under  a  fictitious  deed  of  sale  at  an  ima* 
ginary  price  and  should  cause  their  ns^mes  to  be  registered  in  the 
Collector's  register  in  lieu  of  their  own;  a  deed  of  sale  was  drawn 
out  accordingly,  in  whjch  the  amount  of  purchase  money  was  no- 
minally stated  tebe  Rs.  SOOO,  and  ad vanta^e.was  taken  of  the  Civil 
Courts  being  closed  on  account  of  the  loQg  vacation  secretly  to 
effect  the  transposition  of  names  in  the  Collector's  office ;  no  money 
passed,  and  the  deed  of  sale  was  neither  registered,  nor  attest- 
ed with  the  seal  of  the  Clasie.  The  plaintiffs  ^ow  sue  to  inya- 
lidate  the  whole  of  this  transaction,  making  its  fictitious  charac- 
ter the  ground  of  their  suit,  and  the  only  question  for  the 
Court's  decision  in  special  appeal,  under  the  certificate  granted, 
is  whether  a  claim,  resting  upo]^  such  an  averment,  can  be 
entertained  by  a  Court  of  Law.  The  Court  are  unanimous  in 
opinion  that  it  cannot ;  they  observe  that  a  somewhat  similar 
question  was  raised   in  the  case,  quoted 

^^^pSant?^''''**"*'   *^  **^  margin,*  which  was  decided  by  a 
9094^9  full  bench  on  the  Slst  December  1850, 

V«ii«miiU«#4wiotber,  aad  it  appears  to  the  Court  that  the 
^?o?%%°5(r^'  principle  laid  dovn  in  the  decision  of 
that  case  must  equally  govern  the  deci- 
sion of  thft  ease  now  before  them  in  appeal.  In  the  suit 
referred  to,  tiie  contrivaaee  of  bringing  refractory  tenants  to  terms 
byealUngin  tiie  nominal  interposition  of  a  person  of  influence 
as  a  landhelder  against  them,  stated  by  tiie  Zillah  Jndge  not 
te  he  altegetiier  uncommon,  having  been  ffeBorte4  to, 
and  a  deeree  having  been  obtained  upcMi  a  eoUnsive  eonfes'- 
aionof  judipnent  on«  nominal  bond,  which  it  vas  the  object 
of  the  Mvit  in  question  to  set  aeide,  the  Court  held  that  the 
suit  could  not  be  maintained;  they  obsened  "  that  the  plaintiff, 
wboiwas  himself  instrumental  intbeexe<»itionof  the  bond,  could 
not  be  allowed  to  insdtute  a  s«iit  having  for  its  object  the  nult- 
ttfiesiion  of  the  decjoee  obtained  under  the  bond.  That,  if  the 
bond  was,  as  suj^posed,  *  nominid  one,  tiie  pkiintiff  was  rightly 
punished  in  faaring  to  rwaSuwne  the  a$iame^  the  amount  of 
the  decree,  whidi  was  obtained  upon  it  against  them  l^  the 
ftppeUauibk  Thait  deceptive  transactions  of  the  patuxe  in- 
4icated  in  the  proeasdings  could  not  be  too  stBongly  discpunta- 
mneed,  whicli  eould  only  be  dtm^  by  bidding  il^e  parties  ooneeniied 
i^  the  engi^gmnents  into  which  tiieyhadoatenidbly  entered.'''  Ap« 
yfying  the  same  rule  to  the  ease  now  before  then;!  in  app^^  ttf 
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Court  are  of  opinion  that  the  decisions  of  the  Ck>nrt8  below^  bj 
which  the  claim  of  the  plaintiffs  has  been  decreed^  aie  open 
to  the  objections  stated  in  the  certificate  of  special  appeal, 
and  they  accordingly  reverse  those  decisions,  and  dismiss  the 
claim  of  the  plaintiffs,  who  will  pay  the  costs  in  all  three  Courts. 


The  27th  September  1852, 

f  A.   W.   BlOBIB,      "] 

PresetUU  S.  S.  Brown,        yJudge$. 
^H.  B.Habinoton,J 

r  fecial  appeal  from  the  decision  of  MouL- 

n..«  v..    €%fr(\  ^^  iftKO  J      ^^^  Mohomed  Ude^  Khan,  /^rinequd 
CAii  No.  270  of  1852.^      ^^^  ^^^  ^^  Garuekpare,  dated 

[_     12th  December  1S51. 

Kautuul  Koowir  and  othkrs,  CDefendantsJ,  AppeUanii, 

versui 

Devbsdtal  and  othsrs,  fMainiiffsJ,  Respondents. 

This  is  a  snit  to  obtain  complete  possession  by  registry  of  the 
names  of  the  plaintiffs  to  the  Collector's  malgoozaree  register  as 
zemindars  of  a  one  anna  share,  of  mouzahs  Buragaon  and 
Mulleepoor,  in  supersession  of  the  settlement  Officer's  proceed- 
ings under  date  21st  and  28rd  December  1835,  and  of  the  wajib-^xl- 
urz  records  dated  10th  June  and  6th  August  1840,  and  for 
the  recognition  of  the  validity  of  the  order  passed  on  the 
petition  of  Sheochum  Koower  under  date  21  st  January  188&. 
The  juma  of  the  portion  of  the  villages  sued  for  is  calculated 
at  Bs.  44-7-0.  The  Moonsiff  gave  the  plaintiffs  a  decree  for 
a  two  pie  share  against  the  heirs  of  Sheochum  Koower,  and 
dismissed  the  remainder  of  the  claim.  From  that  decision  both 
parties  appealed,  and  the  result  was  a  decree  in  the  Principal 
Sudder  Ameen's  Court  in  favor  of  the  plainti&  for  the  entire 
claim. 

A  special  appeal  was  admitted  to  try,  1st.  Whether  the 
plaintiffs'  suit  is  not  barred  by  the  law  of  limitation. 

2nd.  Whether,  with  reference  to  the  fact  of  the  property 
in  the  two  villages  having  been  repurchased  and  settled  at 
different  periods,  the  plaintiffs  have  not  contravened  judi- 
cial usage,  by  including  both  claims  in  one  suit. 

The  respondents  in  this  case  had  formerly  instituted  a  stut 
in  the  former  Principal  Sudder  Ameen's  Court  to  recover  pos- 
session of  the  property  in  dispute,  and  the  greater  portion 
of  their  claim  had  been  dismissed  by  the  Principal  Sudder 
Ameen,  on  the  ground  ''that  the  fact  of  the  mouiaha  having 
6 
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l>een  twice  sold  by  ^  auction,  and  twice  purchased  back,  in 
-the  years  1813  and  1817,  was  suflBcient  of  itself  to  defeat 
plaintiffs'  claim  to  the  hereditary  share  now  put  forward;  that 
-the  plaintiffs'  statement  of  the  repurchase  money  having  been 
iQiade  up  by  a  quota  by  each  sharer,  was  made  for  the  first 
'time  in  the  rejoinder,  and  was  not  su|)ported  by  any  evidence, 
direct  or  documentary,  and  that  the  settlement  papers  only 
show  one  beegah  seventeen  biswahs  in  all  in  plaintiffs'  culti- 
-vation,  in  both  mouzahs ;  but,  as  the  defendant  Sheochurn 
liad  admitted,  in  a  petition  filed  on  the  21st  January  1835, 
plaintiffs'  claim  to  a  moiety  in  his  share,  and  his  share,  singly, 
iwas  four  pies,  out  of  the  two  annas,  a  decree  was  given  for  a 
two  pies  share."*  Prom  that  decision  both  parties  appealed  to 
the  Judge,  who  passed  judgment  in  favor  of  the  respondents 
for  the  whole  amount  of  their  claim.  On  a  special  appeal  being 
preferred  to  the  Sudder  Court  by  the  defendants  (the  present 
appellants),  the  majority  of  the  Court  reversed  the  Judge's  deci- 
sion, and  nonsuited  the  plaintiffs  (the  present  respondents),  on 
the  ground  that  they  had  in  their  rejoinder  changed  the  na- 
ture of  their  claim  from  that  which  was  contained  in  their  peti- 
tion of  plaint.  The  nonsuited  plaintiffs  have  now  brought  a 
fresh  suit,  stating  their  claim,  agreeably  to  their  rejoinder  in 
the  original  suit,  that  is,  alleging  that  they  paid  their  quotas  of 
the  repurchase  money,  and  are,  therefore,  entitled  to  recover 
possession  of  their  hereditary  share. 

The  appellants  plead,  that  the  respondents'  claim  is  bar- 
red by  the  law  of  limitation ;  inasmuch  as  they  have  been 
out  of  possession  forty  years  since  the  date  of  the  auction 
sale  of  the  villages,  and  fifteen  years  from  the  date  of  the 
settlement,  which  it  is  the  object  of  the  suit  to  reverse.  In 
regard  to  the  alleged  dispossession  prior  to  the  settlement, 
theCourt  cannot  entertain  the  plea,  seeing  that  the  Princi- 
pal Sudder  Ameen  has  distinctly  found  that  the  respondents 
were  in  possession  up  to  that  date.  With  respect  to  their 
possession  from  the  time  of  settlement,  the  Court  remark  that 
the  respondents  have  come  into  Court  with  an  allegation 
of  actual  proprietary  possession  up  to  the  date  of  institution 
of  their  suit;  which  possession  they  pray  to  have  confirmed 
to  them,  by  means  of  a  legal  declaration  of  the  Court,  in 
amendment  of  the  settlement  record.  The  Principal  Sudder 
Ameen  has  not  confined  his  attention  to  the  fact  of  possession 
antecedent  to  the  settlement;  but  has  also  found  possession  from 
the  period  of  the  settlement  to  the  institution  of  the  suit ;  and  has  de- 
creed,   accordingly,    without  reeording  any  distinct   opinion 

*  Jadgment  of  tbe  lillah  Judge  dated  24th  March  1S4S,  page  29  of  tbe  printed 
decisioDi  for  that  year. 
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om  the  limitation  quettimi  ariiing  oat  of  tiie  pteadiogs.  In 
this  qaeationi  howerefi  wts  involved  the  important  pointy 
whether  a  possession,  not  recognised  at  the  settlement  by 
entry  in  the  proprietory  record,  conid  be  accepted  by  the 
Cknirts  as  a  valid  and  legal  ground  for  a  decree,  after  the 
expiration  of  the  legal  period  of  suit  from  the  date  of  settle- 
ment; and,  under  other  circumstancev  a  remand  of  the  ease 
would  have  been  necessary  for  the  trial  of  this  point;  but  the 
Court  find,  on  the  record,  reasons  which  enable  them  to  db- 
pose  of  this  plea,  without  exposing  the  parties  to  further 
needless  litigation.  The  respondents  have  alleged  that  a 
considerable  portion  of  the  interval  was  consumed  by  them, 
in  endeavouring  to  effect  their  present  object  by  successive 
suits;  and  the  Court  observe  that,  in  calculating  the  period 
of  fifteen  years  from  the  time  of  settlement^  the  appellants 
have  not  made  allowance  for  the  time,  during  which  the  cue, 
in  which  the  respondents  were  nonsiuted  by  this  Court,  was 
pending.  If  this  be  done,  the  present  suit  will  be  within  time; 
and  the  only  question  for  decision  is,  whether  the  present  suit  has 
sufficient  affinity  with  the  former  one  to  ^ititle  the  resfiondents 
to  such  deduction.  On  this  point  the  Court  are  of  opmion, 
that  the  object  of  the  respondents,  in  both  suits,  being  the  saucne, 
viz.  to  regain  possession  of  their  hereditary  portion  of  the 
villages,  they  are,  in  equity,  entitled  to  the  benefit  of  the  estab- 
lished rule  of  practice,  and  to  have  the  period,  durmg  whkk 
their  unsuccessful  suit  was  pending,  subtracted  in  the  cafeala- 
tion  ;  and  they,  therefore,  see  no  reason  to  interfere  with  the 
decision  of  the  Principal  Sudder  Ameen,  on  the  first  groand 
specified  in  the  certificate  of  special  appeal. 

With  reference  to  the  second  point  mooted  in  the  certificate^ 
the  Ootirt  remark  that  the  plea  of  misjoinder  of  claims  was 
not  urged  in  either  of  the  lower  Courts,  where  every  opportunity 
was  afforded  to  the  appellants  of  bringntg  it  fcHTward,  if  1ft« 
defect  really  existed  ;  and  the  Court  are  of  opinion  that  it 
cannot  be  brought  forwaard  for  the  first  time  in  iqpecial  appesi^ 
and  made  the  ground  for  again  subjecting  the  respondents  to 
the  penalty  of  nonsuit,  and  thus  deprive  them  of  Ae  benritt 
of  the  judgment  which  th^  have  obtained  in  their  faironr  al 
a  considerable  expenditure  of  time  and  money. 

For  the  reasons  above  recited,  the  Court  are  vnaaiinovs  in 
dismissiag  the  4q^ial  appeal  witii  costs. 
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Tike  28/A  September  1852. 
Preeeni:  H.  B.  Habinoton,  Judge. 

{Special  appeal  from  the  decision  of  D. 
Itolferteon,  Esq.,  Offidating  Judge  of 
BareUly,  dated  Ibth  April  1852. 

Bampsbsbaud^    (FlainHff),  Appellant, 

versus 

MuHAPAT  AND  ANOTHER,    f  Defendants  J,  Respondents. 

Thb  particulars  of  the  case  are  given  ia  the  volume  of  printed 
decisions  for  the  month. 

A  special  appeal  was  allowed  to  try  '^  whether  the  order,  passed 
by  the  Officiating  Judge,  nonsuiting  the  plaintiff  on  the  ground 
of  his  having  split  his  claim,  is  warranted  by  the  terms  of  the 
Circular  Orders  of  the  11th  January  1839  and  30th  September 
1847,  within  the  scope  of  which  the  Officiating  Judge  considers 
the  case  to  fall.'^ 

In  applying  the  rules,  contained  in  the  Circular  Orders  quoted^ 
to  the  claim  before  the  Court,  the  Officiating  Judge  has  evident- 
ly misunderstood  their  object,  which  was  to  prohibit  the  split- 
ting of  a  claim  avowedly  resting  upon  one  and  the  same  cause 
of  action  into  two  or  more  suits,  and  not  to  prevent  a  party^  who 
might  hold  several  bonds  against  one  individual,  notwithstand- 
ing that  they  might  all  have  been  executed  upon  the  same  date, 
from  making  each  of  them  the  subject  of  a  separate  suit;  to  such 
claims  the  principle,  involved  in  the  Court's  Construction  No. 
481  dated  the  2nd  May  1823,  to  which  the  Officiating  Judge 
appears  not  to  have  adverted^  becomes  applicable;  the  Court  are 
compelled,  therefore,  to  reverse  the  order  of  nonsuit  passed  by 
the  Officiating  Judge,  and  to  remand  the  case  to  his  file  for  trial 
on  the  merits. 

The  Court  further  remark  that  there  was  the  same  defect  of 
parties  when  the  appeal  was  brought  on  for  trial  before 
the  Officiating  Judge  as  was  noticed  in  a  separate  suit  between 
the  same  parties,  which  was  remanded  by  the  Court  to  the  Offi- 
ciating Judge's  file  in  special  appeal,  under  date  the  23rd  in- 
stant, and  the  Officiating  Judge  will  consider  the  orders,  issued 
to  him  in  that  suit  for  the  correction  of  thf  i^fegt  in  question, 
equally  applicable  to  the  present  cas^. 
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The  28/A  September  1853. 
Present:  H.  B.  Uarington^  Judge. 

{Special  appeal  from  the  decision  of  D, 
Robertson,  Esq.,  Offg.  Judge  9f  Ba- 
reilly,  dated  Ibih  April  1852. 

Rampershad^  (Plaintlff)i  Appellant, 

versus 

Chintam(xn  and  another^  CDefendantsJ,  Respondents, 

The  parties  to  this  appeal  are  the  same  as  ia  the  preceding 
suit,  decided  under  this  date^  and  the  circumstaDces  of  the  two 
cases  being  in  all  respects  precisely  similar,  the  same  order  is 
passed  in  it^  the  Officiating  Judge's  order  of  nonsuit  being 
reversed  and  the  case  remanded  to  his  file  for  trial  on  the 
merits,  after  he  shall  have  taken  the  necessary  steps  to  correct 
the  defect  of  parties^  which  exists  equally  in  this  case  as  in 
the  preceding  one,  and  in  the  third  suit  between  the  same 
parties^  therein  referred  to. 

The  2StA  September  1852. 
Present:  A.  W.  Beobik,  Judge. 

{Regular  appeal  from  the  decision  of  J.  P. 
Ledlie,  Esq.,  Principal  Sudder  Ameen 
ofBareiUy,  dated  Sth  August  184S. 

MussuMAT  Ranbe^  WIDOW  OF  Rajah  Ruonath  Sinoh^  deceased^  and 
(on  her  demise)  Rajah  Jugurnath  Singh,  (styijno  himself 
adopted  son  and  heir  op  the  aforesaid  Mussumat  Ranee, 
f  Plaintiff;,  Appellant, 

versus 

Ranee  ByssB,  and   Ranee  Poowar,   and  the  Collector  or 
Shahjehanpore,  (Defendants),  Respondents. 

This  case  was  disposed  of  by  this  Court  under  date  30th  June 
1851  and  the  particulars  are  recorded  at  length  in  pages  246  to 
254  of  the  printed  decisions  for  the  year.  The  person  styling 
himself  Rajah  Jugurnath  Singh  claiming  to  be  the  represen- 
tative of  the  deceased  Mussumat  Ranee  as  her  adopted  son 
and  heir  having  (for  the  reasons  stated  in  the  Court's  judgment 
above  referred  to)  failed  to  establish  his  adoption  and  heirship, 
the  case  was  struck  off  the  file,  the  appeal  being  held  to  have 
abated  by  the  death  of  the  original  appellant  without  heirs. 
Rajah  Jugurnath  Singh  subsequently  petitioned  the  Court 
for  a  review  of  this  order^  and  with  his  petition  filed  certain 
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documents  (which  had  not  been  laid  before  the  Court  at  the 
time  the  case  was  struck  off)  with  the  view  of  establishing  the 
fact  of  his  heirship  ;  and,  as  it  appeared^  from  the  document 
now  filed^  that  he  had  been  recognized  as  the  Ranee's  heir^ 
by  the  Revenue  Authorities^  and  had^  in  that  capacity,  been 
placed  in  possession  of  her  estates,  this  circumstance  (which 
had  not  previously  been  made  known  to  the  Court)  appeared 
to  justify  the  admission  of  the  review  prayed  for,  which  was 
admitted  accordingly  oa  the  14th  February  last,  and  the  case 
restored  to  the  file.  Amongst  the  documents,  now  produced 
by  the  appellant,  is  a  proceeding  of  the  Moonsiff  of  Bareilly 
under  date  26th  March  1851  (being  antecsdent  to  the  order 
of  this  Court  striking  off  the  case  on  default),  by  which  the 
succession  of  the  appellant,  as  the  adopted  son  and  heir  of 
Mussumat  Ranee,  is  admitted  after  enquiry,  and  the  petitioner 
allowed  to  represent  the  deceased  in  the  case  then  pending 
before  the  Moonsiff;  also,  in  a  decree  of  the  Sudder  Ameen 
of  Bareilly,  dated  26th  July  1851,  after  the  usual  enquiry, 
the  petitioner  is  recognized  as  heir  of  the  deceased,  who 
was  defendant  in  that  case.  With  reference  to  all  these  cir- 
cumstances it  appears  to  the  Court  to  be  consistent  with 
equity  and  judicial  usage  to  recognize  the  petitioner  Rajah 
Jugurnath  Singh  as  the  legal  representative  of  the  original 
appellant  Mussumat  Ranee  in  regard  to  the  appeal  before  the 
Court. 

I  now  proceed  to  notice  the  grounds  on  which  the  appel- 
ant rests  his  appeal  from  the  Principal  Sudder  Ameen's  order 
of  nonsuit.  The  appellant  claims  deduction  of  the  time,  dur- 
ing which  the  cuse  in  which  Mussumat  Ranee  was  ultimately 
nonsuited  by  the  Sudder  Court  was  pending,  in  calculating 
the  period  within  which  the  present  suit  was  admissible 
-with  reference  to  the  law  of  limitation,  which  deduction  has 
been  disallowed  by  the  Principal  Sudder  Ameen  for  the 
reasons  stated  in  his  decision.  In  the  opinion  of  this  Court, 
those  reasons  are  insufficient  to  justify  the  Principal  Sudder 
Ameen^s  order  of  nonsuit.  The  Principal  Sudder  Ameen 
says,  that  it  first  occurred  to  his  mind  that  the  intention  of  the 
Sudder  Courtis  order  was  *^  that  the  period  which  had  elaps- 
ed from  the  27th  May  1819  to  the  23rd  March  1847 
should  be  rejected  in  computing  the  time,  with  reference 
to  the  law  of  limitations,  and  the  decision  of  the  Sudder  Court, 
"Western  Provinces,  in  the  case  of  Bishundyal  Dass  and  others 
versus  Numool  Singh  and  others,  decided  6th  June  1843  ; 
which,  in  concurrence  with  the  decision  of  the  Calcutta 
Court  in  the  case  of  Imam  Buksh  Khan  versus  Nuwab  Dilla- 
wur  Jung,  decided  on  the  22nd  June  1807,  in  which  case, 
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Ihe  cause  of  action  arose  in  1190  Fnsleei  fifteen'yean  after^ 
rules,  that  the  time  a  case  is  pending  in  Court,  shall,  on  the 
claim  being  nonsuited,  be  rejected  from  the  computatioii 
of  time.''  But  the  Principal  Sudder  Ameen  proceeds  to 
observe  that,  in  a  subsequent  case,  vis*  that  of  Sheonarain  Chou* 
bee  vertmi  Baboo  Bulram  Dass  decided  on  the  28th  April 
1846,  '*  it  is  distinctly  declared,  that  the  time  a  case  is  pe&i- 
ing  in  Court,  on  being  nonsuited,  shall  not  be  rejected  in 
the  computation  of  time  ;^' the  ground  of  that  decision  bdng 
(as  correctl J  stated  bj  the  Principal  Sudder  Ameen)  that  when 
the  Sudder  Ameen  nonsuited  tiie  plaintiff,  he  ought  to  hare 
appealed.  He  then  argues,  that,  as  ''  in  the  pre$eni  case  the 
nonsuit  has  emanated  from  the  Sudder  Court  from  whose  on 
der  there  was  no  appeal  in  the  case,  the  plaintiff  has  no  re- 
medy, and  that  the  claim  must  be  thrown  out  as  barred  hj 
time.'*  In  the  opinion  of  this  Court,  the  conclusion,'  at  which 
the  Principal  Sudder  Ameen  has  arrived,  is  inoonsisteot  with 
his  premises.  The  precedent  on  which  he  relies,  obviouslj 
does  not  apply  to  the  present  case.  In  the  case  of  Sheonarain 
Choubee,  the  plaintiff  was  not  allowed  the  deduction  of  the 
interval  (during  which  the  case  in  wrhich  he  was  noniuited 
had  been  pending),  because,  in  the  opinion  of  Jthe  Court,  he  was 
chargeable  with  laches,  in  having  omitted  to  avail  himself  of 
his  privilege  of  appeal  from  the  erroneous  order  of  nonsuit 
In  the  present  case,  the  Principal  Sudder  Ameen  admits  that 
the  plaintiff  was  without  remedy,  the  order  of  the  Sadder 
Court  not  being  appealable.  On  the  Principal  Sudder  Ameen'i 
own  shewing  therefore  the  appellant  is  in  nowise  to  blame, 
and  is  consequently  entitled  to  the  deduction  of  the  interval 
claimed  by  him,  in  conformity  with  the  established  practice 
of  the  Court,  and^  this  being  allowed,  his  suit  is  not  barred  by 
the  law  of  limitation. 

The  present  appeal  turning  on  this  single  point  of  limitation, 
it  is  unnecessary  for  the  Court  to  express  any  opinion  on  the 
ruling  of  the  Principal  Sudder  Ameen  in  respect  to  the  res- 
pondents' pleas  of  misjoinder  of  parties  and  splitting  of  claims, 
which  are  not  at  present  before  them. 

I  reverse  the  order  of  the  Principal  Sudder  Ameen  under  date 
8th  August  1848,  and  remand  the  suit  for  retrial. 

The  Court  desire  that,  with  advertence  to  the  very  long 
period  during  which  these  parties  have  been  before  the  several 
Courts,  the^ncipal  Sudder  Ameen  take  up  the  case  anddispose 
of  it  wil^  as  little  further  delay  as  possible,  in  preference  to  sU 
other  cases  which  may  be  depending  before  him.  The  (pUin- 
tiC)  appellant  will  be  entitled  to  reimbursement  of  the  stamp 
duty  <m  )iis  appeal  to  this  Court. 
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Certain  persons  (Koor  Deep  Singh  and  others)  have  peti- 
tioned the  Court,  since  the  review  of  judgment  was  admitted, 
representing  themselves  as  the  true  heirs  of  the  deceased  Ranee 
and  praying  to  be  recognized  as  such.  The  Court  deem  it 
unnecessary  to  notice  this  application  further  than  by  inform- 
ing the  petitioners  that  they  are  at  liberty  to  prosecute  their 
claim  in  the  Civil  Courts  in  the  usual   way,  should  they   think 

proper  to  do  so. 

— ®— 

The  29M  September  1852. 
Present 


TA.  W.  Bbgbib,        "] 
<  S.  S.  Brown,  y-Judges. 

L  H.  B.  HAaiNGTON,    J 


/Regular  afpealfrom  ike  decition  of 
Mobumed  Razee^ooddeen,  Principal 
Sudder  Ameen  of  AUygvrh,  dated 
ZSth  August  1851. 

MooLCHUND^  (Defendant J ^  Appellant^ 

versus 

Mu880MAT  Dbokoower,  (Plaintiff),  Respondent. 

Case  No.  233  of  1851. 

MussuMAT  Dbokoowbr,  ( Plaintiff) f  Appellant ^ 

versus 

MooLCHUND,   (Defendant),  Respondent. 

This  is  a  suit  for  the  redemption  of  the  mortgage  of  mousah 
Bassey  and  its  nuglas ;  and  to  recover  Bis.  23764-4-9,  principal 
and  interest  of  the  mesne  proceeds  of  the  estate,  from  the  date 
of  the  mortgage,  viz.  25th  Ffebruary  1880.  The  plaintiff  states 
that  her  husband,  Lall  Singh,  deceased,  mortgaged  the  estate 
in  question  to-the  defendant,  for  the  period  of  twenty  years, 
for  the  sum  of  Bs.  5000,  i.  e.  from  1237  to  1256  Fnslee.  It  was 
stipulated  in  the  deed  that  the  sum  of  Ba.  200,  under  the  name 
of  malikana,  should  be  allowed  to  the  mortgager,  and  be  cre- 
dited annually  to  the  mortgage  debt;  the  mortgager  not  being 
at  liberty  to  demand  payment  of  the  same,  and  that  the  mort- 
gage should  not  be  redeemed  within  the  period  specified  in  the 
deed.  The  morl^agee  was  put  in  possession,  and  the  present 
settlement  was  made  with  him.  It  is  alleged  that,  although 
the  assets  of  the  estate  have,  during  the  mortgagee's  incumbency, 
been  fraudulently  understated,  yet  the  mortgage  was  redeemed 
in  the  coarse  of  a  few  years  from  the  surplus  assets;  bat,  Ib 
ooAsequisnce  of  the  restrictive  claxne  in  the  deed^  the  mortga- 
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ger  was  not  in  a  position  to  claim  redemption  daring  his  life- 
time; and  on  his  demise  in  1905  Sambut  the  plaintiff  anc- 
ceeded  as  his  heir.  She  declares  that  she  has  repeatedlj 
applied  to  the  defendant  to  surrender  possession,  compli- 
ance with  which  demand  he  has  evaded.  On  the  contrary, 
on  the  allegation  that  the  estate  had  not  been  redeemed,  de- 
fendant had  applied  to  the  Ciyil  Court,  with  a  view  to  foreclo- 
sure of  the  mortgage,  which  application  had  been  opposed  bj 
plaintiff.  In  conclusion,  the  plaintiff  avers  that,  according  to 
the  accounts  filed  by  the  defendant  himself  in  the  Ck)Uector's 
office,  the  mortgage  had  been  redeemed,  with  a  surplus  of  as- 
sets amounting  to  Rs.  13834-0-3,  which,  with  interest  thereon 
calculated  at  Rs.  9930-4-6,  make  a  total  due  to  her  of  the  sum 
now  claimed. 

In  his  reply  the  defendant    pleaded,   that  this  suit  had  been 
vexatiously  instituted,  because   he   (defendant)  had  issued  no- 
tice of  foreclosure.     As  it  is  manifest    from   the  term  of  the 
deed^  that  the  transacti(m  was  a  conditional  sale,  why  (he  asks) 
did  the   plaintiff  not   deposit  the   principal   of  the   mortgage 
debt,   when   defendant    issued  notice   of    foreclosure.     If  her 
statement  as  to  the  collections  was    correct,   she  might  thus 
have  recovered  possession.     The  plaintiff's   present     claim  is 
opposed  to  the  stipulations  of  the  mortgage  deed ;   which  pro- 
vide that  the  principal   sum  lent,   together  with  tuccavee  and 
balances  of  rent,  shall  be  paid   after   the  termination   of  the 
period   specified  in  the  deed;  that,  in  addition  to    the  mortgage 
debt,  and  the  other  dues  above   specified,   there  is   a  bond  for 
Bs.  500  dated  29th  February  1830  which   has  also  to  be  satis- 
fied from  the  assets  of  the  estate.     Plaintiff's  account  is,  alto- 
gether, fictitious ;  several   important   items  of  expenditure,  for 
which  defendant  is  entitled  to   credit,  having   been   altogether 
excluded  therefrom;   plaintiff's   husband,  being   a  relative  of 
defendants,  had   the  management   of    the   estate   during  his 
life- time;  it  was  impossible,  therefore,  that  any   such   falsifica- 
tion, or  concealment,  of  the   assets,  as  is  alleged  by  plaintiff, 
could  take  place.     The   Rs.  200  malikana  was  paid  annually  to 
the  mortgager    (for   which   defendant   has   his  receipts)   and, 
since  his  death,  to  the  plaintiff  herself.     In  short,  so   far  from 
the  mortgage  having  been  redeemed^  with  a  surplus  to   account 
for,  up  the  present  date  not  a  single  rupee  has  been  paid,  even 
of  the  principal  sum  lent.     On  the  contrary,   there  is  still  due 
to  the  defendant  the  sum  of  Bs.  14,357-2-3,  besides  interest  and 
tuccavee. 

The  Principal  S  udder  Ameen  passed  a  decree  in  favour  of  the 
plaintiff  for  the  redemption  of  the  mortgage,  and  the  sum  of 
Bs.  8535-11-9,  surplus  collections.    The  calculation,  on   which 
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his  decision  is  based^  is  in  the  abstract  as  follows :  Total 
amount  of  coUectious  81678-10 ;  from  which  deducting  Rs.  52655, 
on  account  of  the  Government  revenue  lis.  7421-12-6,  for  hvq 
tehseel,  Bs.  5554-0-7  for  interest  on  the  principal  sum  lent,  and 
Bs.  5000  the  ;>niM?tpa/,  making  a  total  of  Rs.  70630-18-1,  there 
remains  a  balance  of  Rs.  11,047-12-11.  Prom  this  a  further 
deduction  is  made  of  Rs.  7459-1  being  the  balances,  due  from  the 
rent-payers  and  Rs.  72,  on  account  of  chowkeydars*  wages,  leav- 
ing a  surplus  due  to  the  plaintiff  of  Rs.  3535-11-9.* 

From  this  decision  both  parties  have  appealed  ;  the  appeal  of 
the  defendant  being  first,  in  order  of  date.  The  objections  have 
reference  to  the  following  items  in  the  account  which  have  been 
either  admitted  or  rejected  by  the  Principal  Sudder  Ameen. 
The  defendant  takes  exception  to  the  following  items,  for  which 
he  claims  credit  but  which  have  been  disallowed  by  the  Principal 
Sudder  Ameen. 

1.  Rs.  4000,  paid  to  the  mortgager^  on  account  of  malikana 
during  the  twenty  years  of  the  mortgage. 

2.  The  principal  and  interest  of  the  bond  for  Rs.  500, 
executed  by  the  mortgager  under  date   29th  February  1830. 

3.  Rs.  2696-15-3,  on  account  of  tuccavee  advances  made 
to  the  cultivators  during  a  period  of  sixteen   years. 

4.  Rs.  1676,  with  interest  thereon,  on  account  of  the  wages 
of  the  village  putwarree. 

The  plaintiff,  on  the  other  hand,  complains  that  the  follow- 
ing items,  which  should  have  been  included  in  the  calculation 
of  the  assets  of  the  estate,  have  been,  improperly,  excluded 
therefrom,  by  the  Principal  Sudder  Ameen. 

1.  Rs.  7459-1,  being  the  amount  of  balances  of  rent  entered 
in  the  defendant's  accounts   as  being  due  from  the  cultivators. 

2.  Rs.  480,  being  the  amount  of  the  wuzunkushee  cess,  levied 
by  the  defendant  from  the  village  weighment. 

The  Court  proceed  to  record  their  opinion,  seriatim,  on  the 
several  objections  above  detailed.  First  as  regards  the  defend- 
ants allegation,  that  the  malikana,  at  the  rate  of  Rs.  200  per 
annum,  was  paid  by  him  regularly  to  the  original  mortgager ; 
and,  after  his  death,  to  the  plaintiff.  They  see  no  reason  to 
interfere  with  the  decision  come  to  by  the  Principal  Sudder 
Ameen  on  this  point :  they  observe  that  the  supposition  of  such 
a  payment  is  directly  opposed  to  the  stipulations  contained  in 
the  deed  of  mortgage,  which  provides  that  the  mortgager 
shall  no/  claim  payment  of  the  malikana;  but  that  it  shall 
annually  be  credited  towards  the  liquidation  of  the  mortgage 
debt :  and  they  cannot  believe  that,  in  the  face  of  so  positive  an 

^  There  appears  to  be  a  aligbt  error  in  these  figures.  The  surplus  aooording  to  the 
daUUdS16-ll-ll. 
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agreement,  the  mortgager  would  venture  to  olaim^  or  the 
mortgagee  agree  to  pay,  this  sum.  The  receipts,  filed  bj  the 
derendant,  and  purporting  to  have  been  executed  bj  the  mortga- 
ger,  are  utterly  unworthy  of  credit :  they  are  ouly  four  in  num- 
ber; one  being  for  nine  years'  payments;  two  for  three  years; 
and  one  for  two  years;  the  oral  evidence  adduced  to  prove  these 
documents  is  palpably  false.  Two  of  the  witnesses  attest  aO 
four  receipts,  although  professedly  written  at  intervak  of  sev^ 
ral  years ;  the  receipts  are  on  stamp  paper  of  various  sises, 
two  of  them  bearing  stamps  of  a  value  in  exee$$  of  what  was 
necessary,  with  reference  to  the  amount  received.  It  is  evident 
to  the  Court,  that  these  receipts  have  been  fabricated  (the  dates 
being  adapted  to  those  of  the  stamp  vender's  certificates),  on 
such  old  stamps  as  might  be  procurable  at  the  time.  M<nre- 
over,  adverting  to  the  fkot  of  the  friendly  terms  on  which  the 
parties  stood,  and  the  statement  of  the  defendant  that  the 
payment  of  the  malikana  to  the  mortgager  was  regularly  entered 
in  the  village  accounts,  it  is  not  at  all  pro^ble  that  any 
such  receipts  would  have  been  demanded  by  the  mortgagee. 
The  defendant,  in  support  of  his  assertion  on  this  subject,  files 
a  copy  of  the  deposition  of  the  mookhteear  of  the  mortgager  in 
the  Collector's  office  under  date  9th  May  1849 ;  in  which  it  is 
stated  that  the  maiikana  was  paid  to  the  mortgager*  and  his 
receipts  taken  for  the  same.  The  Court  observe  that  the  ad« 
mission  is  not  that  of  the  mortgager  Abnsdf,  but  of  his  agent; 
who  may  not  have  been  authorised  by  his  employer  to  make 
the  statement;  the  object  of  which  was  to  show  that  certain 
persons,  who  claimed  to  be  co-sharers  in  the  estate,  had  no  suck 
rights,  and  that  they  had  never  received  any  portion  of  the 
malikana,  which  had  been  credited  to  the  mortgagee  abmi. 
The  remaining  documentary  evidence  under  this  head  shows 
only  that  the  mortgagee  had  on  various  occasions  declared 
that  the  malikana  had  been  paid  by  him  to  the  mortgager  and 
regularly  entered  in  the  jnmma  khureh  accounts;  but,  adverting 
to  the  suspicious  character  of  the  evidence  generally,  the  Court 
cannot  place  any  reliance  either  on  the  mortgagee's  statements 
or  his  accounts  in  regard  to  this  item. 

With  respect  to  the  bond  for  Ba.  500  the  Court  remark  that 
the  Principal  Sudd»  Ameen  has  purposely  forborne  to  record 
any  <^ni<m  as  to  its  authenticity  or  otherwise.  The  reascms 
assigned  by  the  Principal  Sudder  Ameen  for  this  course  are, 
that,  as  no  allusion  to  the  bond  is  made  in  the  deed  <rf  mort* 
gage,  or  in  the  proeeedings  in  the  Collector's  office,  relative  to  the 
registry  of  the  mortgagee's  name,  in  the  place  of  that  of  the 
mortgager^  it  cannot  be  taken  into  account  in  considering  the 
mortgage  ^transaction^  with    which    it   has    apparmtly    no 
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eonnection.  These  reasons  are  deemed  by  the  Conrt  insuffi- 
cient to  justify  the  conclusion  arrived  at  by  the  Principal  Sndder 
Ameen^  and  it  would  have  been  necessary  to  remand  the  ease  to 
the  Principal  Sndder  Ameen  in  order  that  he  might  amend  his 
judgment  in  this  respect^  but  that  the  appellant's  vakeel  express- 
ed his  wish  to  withdraw  this  objection  and  to  have  the  ap- 
peal disposed  of  cm  its  merits  upon  the  remaining  pleas^  with 
which  request  the  Court  consider  it  proper  to  comply. 

The  third  objection  of  the  defendant  is  with  referenee  to  the 
iwccavee  balances  disallowed  by  the  Principal  Sndder  Ameen. 
On  this  point  the  Court  see  no  reason  to  dissent  from  the 
opinion  expressed  by  the  lower  Court  that  these  advances^ 
and  the  alleged  balances  th^reon^  are  not  satisfactorily  proved. 
The  evidence  adduced  in  support  of  the  claim  is  the  mort- 
gagee's accounts^  and  the  oral  testimony  of  certain  cultivators; 
neither  of  which  can  be  accepted  by  the  Court  as  trustworthy  ; 
the  item  is  not  to  be  found  in  the  copies  of  the  village  accounts 
annually  delivered  to  the  Collector  under  the  provisions  of 
Begnlation  YIII  of  1883.  No  bonds  for  the  iucetwee  advanced 
were  taken;  and^  according  to  the  accounts^  the  advances 
would  appear  to  have  been  made^  year  after  year^  although 
oonnderable  arrears,  on  account  of  past  years,  were  unHqaidat- 
-ed;  a  degree  of  liberality  not  often  met  with  in  mortgagees, 
and  which  the  Court  cannot  believe  to  have  been  the  catie  in 
the  present  instance.  The  evidence  of  the  witnesses  is  extreme- 
ly loose  and  unsatisfactory ;  they  are  unable  to  state  what  was 
the  amount  of  tuccavee  received  by  them  in  any  one  year,  or 
the  total  amount  during  the  entire  period.  In  the  opinion  of 
the  Court  these  entries  are  fictitious;  and  must,  as  such,  be 
rejected. 

The  pntwaarree's  wages,  lor  which  t}ie  Principal  Sndder  Ameen 
bas  vefused  to  allow  credit  to  the  defendant,  form  tiie  fourth 
aground  of  the  defendant's  appeal.  The  Court  t>bserve  that  no 
Masons  are  assigned  by  the  lower  Court  for ,  disallowing  this 
item;  nor  has  the  question,  to  the  Court's  knowledge,  ever  been 
argued  before  and  judicially  determined  by  them ;  but  they 
see  no  reason  why,  equally  with  the  wages  c^  the  ehowkeydar 
(which  haiw  been  nUmoed  by  the  Principal  Sndder  Ameen),  the 
wages  of  the  pntwarree  should  not  be  borne  as  a  regular  and 
'fixed  viUage  charge ;  whereas  the  An;  i^Aseel  is  a  per  oentage 
enjoyed  by  the  mortgagee  exclusively  on  account  of  iiie  contin- 
gent expenses  and  trouble  of  collection.  In  this  respect  the 
decision  of  the  Principal  Sndder  Ameen  must  be  amended. 

The  Court  now  proceed  to  notice  the  iioo  objections  of  the 
plainti£f;  viz.  the  balances  due  from  the  cultivators,  which 
loss^  he  asserts,  ought  to  be  borne  by  the  mortgagee,  whose  duty  it 
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was  tarealize  them;  and  to  whose  negligence  alone  the  existence 
of  these  balances  is  ascribable.  The  Coart  observe  that,  as  it 
is  a  special  stipulation  of  the  mortgage  deed  that  the  mortgager 
shall  make  good  the  balances  of  rent  which  may  be  outstand- 
ing at  the  expiration  of  the  mortgage,  the  plaintiff  cannot 
now  object  to  her  legal  responsibility  for  the  same;  the  only 
fair  ground  of  objection  is  the  alleged  falsity  of  the  mort- 
gagee's accounts  wherein  these  balances  are  recorded.  The 
Court  consider  the  weight  of  evidence  on  this  point  to  be  in 
favour  of  the  defendant;  copies  of  whose  accounts  were  regular- 
ly filed  in  the  Collector's  office;  and^  therefore,  the  mortgager, 
who  contioued  to  reside  in  the  village,  and  appears  to  have 
been  employed  in  the  management  of  it,  cannot  be  supposed  to 
have  been  ignorant  of  the  existence  of  this  item  in  the  village 
accounts,  yet  it  is  not  shewn,  or  even  asserted,  that  he  ever  made 
any  objection  to  it.  The  evidence,  adduced  by  the  plaintiff 
to  shew  that  there  are  no  balances  whatever,  is  utterly  un- 
worthy of  credit.  If  his  witnesses  are  to  be  believed,  not  a 
single  cultivator  has  been  in  balance  during  the  twenty  years 
of  the  mortgagee's  incumbency. 

The  only  remaining  item  regarding  which  the  Court's  opi- 
nion is  required  is  the  vrnzunkushee;  on  this  point  it  is  sufficient 
to  observe  that  the  cess,  not  being  legalized  by  any  specific  enact- 
ment, nor  recognized  by  the  settlement  proceeding,  nor  enter- 
ed in  the  mortgagee's  accounts,  is  inadmissible,  of  which  the 
(plaintiff)  appellant^s  vakeel  appears  to  be  sensible,  and  has 
forborne  to  press  for  its  acceptance. 

The  result  therefore  of  the  Court's  deliberation,  with  respect 
to  both  the  appeals,  is  that  they  see  no  reason  to  interfere  wifk 
the  Principal  Sudder  Ameen's  decision  in  regard  to  the  fire 
itemsofma/fA:ana,the  bond  of  the  29th  February  1830,  the  ba- 
lances of  rent  and  of  tuccavee  and  the  wuzunkushee,  but  they  reverse 
his  orders  with  respect  to  the  putwarree's  wages,  which  will  be 
allowed  to  the  fdefendarUJ  appellant,  and,  as  ^om  the  amended 
account  prepared  on  this  basis  by  the  Court's  order  it  appears 
that  the  sum  of  Bs.  1989-12-9,  is  still  due  to  the  (defendant)  ap- 
pellant, they  have  no  alternative  but  to  dismiss  the  appeal  of 
the  /plaintiff)  appellant  and  to  pass  a  final  judgment  in  favour 
of  the  f defendant)  appellant,  reversing  the  decision  of  thePrinci- 
>  pal  Sudder  Ameen,  and  dismissing  the  suit  (^  the  (fiaiatiff)  ap- 
pellant with  costs. 
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The  29/A  September  1852. 
iVc««i/:H.  B.  Habinqton^  Jttd^e. 


{Special  appeal  from  the  decision  of  F. 
P.  Bulier,  Esq.,  Judge  of  Furruckabad, 
dated  23rd  June  1852. 

Ahmbd  Ali^  fPlaifUiffJ,  Appellant^ 

versus 

Peer  Ali,  (Defendant),  Respondent. 

In  appealing  from  the  decision^  passed  by  the  Zillah  Judge 
in  this  case^  the  appellant  complains  that  the  Judge  has  not 
conformed  to  the  rule,  contained  in  the  Courtis  Circular  Orders, 
dated  the  5th  and  published  in  the  Agra  Government  Gazette 
of  the  16th  March  last,  which  requires  the  Appellate  Courts 
carefully  to  note  in  their  English  judgments  all  the  leading 
grounds  of  appeal  which  are  stated  by  an  appellant  in  an  intel- 
ligible manner,  and  to  record  their  opinion  upon  them,  and 
that  in  his  decree  in  the  vernacular  language  he  has  in  like 
manner  neglected  to  attend  to  the  rule  laid  down  in  para- 
graph 12  of  the  Circular  Order's  of  the  12th  February  1847,  which 
directs  that  the  substance  of  the  reasons  for  appeal  shall  be  in- 
serted in  the  decree  of  the  Appellate  Court  after  the  abstract  of 
the  judgment  of  the  Court  below.  On  referring  to  the  printed 
English  decision  of  the  Judge  and  to  the  copy  of  the  decree  of 
his  Court,  furnished  to  the  appellant  and  filed  by  him  with  his 
petition  of  special  appeal,  I  find  that  both  documents  are  de- 
fective in  the  respect  mentioned  by  the  appellant,  and,  admitting 
his  appeal  therefore  on  the  grounds  pleaded,  I  annul  the  deci- 
sion of  the  Judge,  and  remand  the  case  to  his  file,  in  order  that 
he  may  proceed  to  pass  a  fresh  decision  in  it,  conformable  to 
the  Circular  Orders  above  quoted. 
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The  291*  September  1862. 
PreeetU    S.  6.  Browk^  Jud^. 


Cask  No.  54  of  1852.^ 


'^Reffutar  appeal  from  the  decision  of  Maul- 
vee  Mohumed  Jtoossein  Khan,  Prmeipdl 
Budder  Ameen,  Moradabad,  dated  Srd 

^    Jammry  1852. 

BuNSBBDHUB  AKD  FuTTBTCHimp>  fPUUmtiffsJ,  AppdUmtf, 

versus 

Chbdumhbb  Lall^  Haza&bb  Mull  and  Toolsbb  Ram^ 
f Defendants  J,  Respondents. 

Thb  suit  is  brought  by  two  brothers  against  three  other 
brothers  for  their  share  in  the  capital  of  a  family  banking  con- 
cem>  and  for  possession  by  dirision  of  certain  real  property 
consisting  of  houses^  shops  and  land^  as  specified  in  the  plaint 
by  right  of  inheritance.  The  total  value  of  the  suit  was  laid 
at  Bs.  18480. 

The  defendant  Chedummee  Lall  pleaded  the  limitatiDu  ata^ 
tute  in  bar  of  the  suit.  The  two  other  defendants  admitted 
the  claim  and  prayed  exemption  from  costs.  The  PrincifttI 
Sndder  Ameen,  being  of  opinion  for  the  reasons  set  forth  ia 
his  decision  that  the  amt  from  lapse  of  time  was  not  cognis- 
able, dismissed  it  with  costs. 

The  substance  of  the  appellants'  reasons  is  as  foUowB.  They 
plead  thaty  although  the  several  members  of  the  family  have 
lived  apart  since  the  year  1895  Sumbut  (a.  d.  1839),  there 
had  been  no  separation  of  interests  at  any  time,  and  that  the 
respondent  Chedummee  Lall  had  signally  failed  to  prove  the 
fact  of  a  division  in  the  year  1888  Sumbut  alleged  by  him ; 
that,  on  the  contrary,  the  family  affairs  had  been  carried  w  a 
joint  undivided  footing  up  to  the  time  of  suit^  as  vould  ap» 
pear  from  the  fact  of  the  institution  of  joint  suits,  the  repairs 
of  the  buildings  from  the  joint  funds,  and  the  receipt  by  ap- 
pellants of  Bs.  5970  on  account  of  their  share  in  the  profits 
of  the  banking  capital,  and  that  the  inference  drawn  by  the 
Principal  Sudder  Ameen  from  the  single  fact  of  the  separate 
residence  of  the  brothers  waa  at  variance  with  respondent's 
own  plea  who  threw  his  case  on  the  fact  of  the  division  in 
1888  Sumbut  which  he  was  boirnd  to  prove. 

They  object  that  the  Principal  Sudder  Ameen  had  given  pre- 
cedence to  the  respondents'  witnesses  over  their  own  in  geoeral 
terms  without  descending  to  particulars,  that  the  ten  witnesses 
produced  by  them  were  men  of  substance  and  respectability, 
whereas  the  evidence  on  the  lespondenf  a  aide  comprised  per- 
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soual  debtors^  strangers  and  servants^  all  men  of  no  note,  standi 
iug;  or  credit. 

That  the  reasons  against  the  suit,  founded  on  the  circum* 
stance  of  appellant's  possession  of  separate  property  not  in- 
cluded in  the  suit,  and  on  the  fact  of  suits  for  the  recovery  of 
money  claims  having  been  carried  on  separately  by  appellants 
in  their  own  behalf,  were  unsound.  The  property  had  been 
acquired  by  appellants  from  their  private  funds,  which  formed 
no  part  of  the  family  property,  and  the  suits  referred  to  were 
of  a  date  prior  to  the  alleged  division. 

That,  in  regard  to  the  joint  engagement  for  the  revenue  which 
had  been  taken  from  the  appellant  Bunseedhur  and  the  res** 
pendent  in  one  of  the  landed  properties,  the  Principal  Sudder 
Ameen  in  concluding  that  jointship  in  one  thing  did  not  es- 
tablish a  general  jointship,  had  reasoned  at  variance  with  res- 
pondents' own  averment  of  separate  and  distinct  possession  in 
this  as  weU  as  in  the  other  portions  of  the  claim. 

Th«re  are  other  reasons  which  affect  the  merits  of  the  claim, 
and  have  no  direct  bearing  on  the  question  of  limitation. 
The  appellants  conclude  with  an  objection  to  the  order  passed 
by  the  lower  Court  in  the  matter  of  the  costs. 

The  respondent  Chedummee  Lall  in  his  answer  adopts  the 
reasoning  of  the  lower  Court  in  its  finding.  The  other  parties 
did  not  appear. 

Under  the  pleadings  of  the  parties  the  only  point  for  the 
consideration  of  the  Court  is  whether  the  conclusions  arrived 
at  by  the  Principal  Sudder  Ameen  in  the  question  of  limita- 
tion from  the  documentary  evidence  are  correct  or  otherwise, 
and  whether  there  are  sufficient  grounds  shown  for  dissenting 
from  the  estimate  of  the  oral  evidence  formed  by  the  lower 
Court  on  the  same  point.  In  determining  the  plea  raised  in 
bar  of  the  suit,  the  question  is  not  whether  there  is  proof  of 
a  division  between  the  brothers  having  been  made  by  their  fa- 
ther Nynsookh  in  1888,  but  whether  there  is  sufficient  evi- 
dence of  the  existence  of  joint  undivided  interests  amongst  the 
members  of  the  family  within  the  period  fixed  by  law. 

Amongst  their  documentary  evidence  the  appellants  point 
particularly  to  a  suit  which  had  been  instituted  by  four  of  the 
brothers  jointly,  as  heirs  of  Nynsookh,  in  the  year  1840,  in  order 
to  recover  a  debt  due  on  a  bond  bearing  the  name  of  Nynsookh, 
and  to  a  statement  then  made  by  their  vakeel  in  answer  to  a 
question  of  the  Court,  relative  to  the  non-appearance  of  the  fifth 
brother  Bunseedhur  as  plaintiff,  to  the  effect  thatBunseedhur's 
interests  were  not  separate  from  those  of  his  brothers.  They 
also  point  to  the  copies  oCthe  decisions  in  four  suits  on  bonds 
preferred  by  Bunseedhur  appellant  and  Chedummee  Lall  respon- 
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dent  jointly  in  the  years  1889,  1842,  1848,  and  1850  in  proof  of 
the  unity  of  their  interests  at  that  period,  and  to  a  deed  of  en- 
gagement for  the  revenue  of  some  orchard  land  in  the  names  of 
the  same  bearing  date  in  1841.  They  also  cite  a  decision  passed 
in  1888,  in  a  suit  in  which  all  the  brothers  were  sued  as  heirs 
of  Nynsookh,  and  which  was  jointly  defended  by  them,  and  an 
application  made  by  Bunseedhur  and  Chedummee  Lall  to  the 
Collector's  Office  in  1836  for  registry  of  their  names  as  joint 
mortgagees  of  two  villages. 

To  meet  these  exhibits  respondent  refers  to  two  copies  of  deci- 
Bions  passed  in  suits  preferred  by  the  appellant  Bunseedhur  singly 
of  the  date  of  1835  and  1837,  and  to  a  police  report  of  the 
year  1847  in  the  matter  of  a  dispute  which  had  broken  out 
between  the  brothers,  which  report  incorporated  the  testi- 
mony of  the  neighbours  imd  townspeople  to  the  fact  of  the 
separate  possession  held  by  the  brothers  for  a  period  of 
fifteen  years  and  upwards. 

The  reasonings  of  the  lower  Court  are  of  a  discursire  cha- 
racter, and  the  documentary  proofs  hare  not  been  disposed  of 
with  sufficient  distinctness.  It  is  not  enough  for  the  Princi- 
pal  Sudder  Ameen  to  say  that  the  documentary  evidence  on 
the  side  of  the  appellants  failed  to  establish  the  fact  of  a 
general  unity  of  interests.  The  grounds  of  this  conclusion 
should  have  been  fully  set  forth  by  him  in  clear  detail.  I 
consider  it  insufficient  on  the  following  grounds. 

It  is  remarkable  that  the  ultimate  issue  of  the  suit  in  the 
very  first  exhibit  prominently  adduced  by  the  appellants 
establishes  a  strong  presumption  in  favour  of  the  fact  Qf  the  se- 
paration  of  the  interests  of  Chedummee  Lall  at  that  period, 
the  case  having  been  referred  to  arbitrators  who,  after  an  in* 
spection  of  the  account  books,  provided  in  their  award  that 
the  amount  should  be  paid  to  Chedummee  Lall  as  his  separate 
due.  The  inference  necessarily  follows  that  the  joint  suit 
was  instituted  as  a  matter  of  form,  the  right  in  the  bond  vest- 
ing in  Chedummee  Lall  singly.  The  proof  deduced  by  appel- 
lants from  the  four  suits  instituted  by  Bunseedhur  and  Che- 
dummee Lall  jointly  and  from  their  joint  application  in  the 
mortgage  matter  will  be  considered  in  connexion  with  the  oral 
evidence.  The  reason  assigned  by  the  Principal  Sudder 
Ameen  for  the  rejection  of  the  joint  malgoozaree  engage- 
ment is  open  to  the  objection  taken  by  the  appellants.  The 
real  ground  for  disallowing  its  value  as  evidence  is  rather  to 
be  found  in  the  conclusive  character  of  such  a  document  and 
in  the  statement  made  by  tl!hedummee  Lall  on  that  occasion 
in  which  the  distribution  by  Nynsookh  of  the  orchard  land 
amongst  his  sons   and  their  separate   acquisition  of  other 
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portions  are  distinctly  declared.  The  exhibit  is  in  fact  ad- 
verse to  the  appellant's  claim.  The  suit  in  which  the  brothera 
jointly  defended  the  action  being  beyond  the  limitation  does 
not  call  for  particular  notice. 

In  regard  to  the  oral  evidence  I  notice  a  similar  defect 
in  the  judgment  of  the  Principal  Sadder  Ameen,  who  has  not 
entered  with  the  necessary  particularity  into  the  details  of  the 
evidence^  or  specified  the  grounds  of  the  preference  assigned 
by  him  to  the  testimony  of  the  respondent's  witnesses.  The  con- 
clusion is  given,  but  the  reasons  for  the  conclusion  are  altoge- 
ther omitted.  In  examniing  the  evidence  for  the  appellants, 
I  find  that,  although  the  witnesses  depose  with  much  confi- 
dence to  the  statement  in  the  plaint  in  general  terms,  they 
are  unable  to  certify  any  fact  or  circumstance,  subsequent 
to  the  demise  of  Nynsookhin  )83/J,  from  which  the  joint  posses- 
sion of  his  sons  in  the  subject  matter  of  the  suit  within  the 
period  of  the  limitation  could  be  clearly  and  fairly  inferred. 
They  are  obliged,  on  the  contrary,  to  admit  that  the  appellants 
have  been  for  a  long  time  in  separate  possession  of  certain 
portions  of  the  property  now  sued  for,  besides  their  dwelling 
houses,  and  that  the  banking  business  had  been  carried  on  by 
the  respondent  Chedummee  Lall  singly.  They  affirm,  it  is  true, 
that  this  management  was  for  the  benefit  of  the  whole  family, 
but  their  statement  on  this  material  point  is  mere  assertion, 
which,  as  they  were  not  in  any  way  connected  with  the  family, 
is  entitled  to  no  weight.  If  such  had  been  the  case,  it  is 
surprising  that  appellants,  when  put  to  the  proof  of  their  right 
to  appear  in  Court,  should  have  been  unable  to  produce  some 
tangible  evidence^  of  having  shared  in  the  banking  profits, 
or  in  the  rent  receipts  from  the  land  and  shops  at  any  time 
within  the  twelve  years  preceding  the  suit.  This  they  have 
failed  to  do,  and  the  allegations  of  the  payment  by  the  respon- 
dents of  B&  5970  out  of  the  profits  in  acknowledgment  of 
their  joint  interest  and  of  the  repairs  of  the  buildings  from 
the  joint  funds  which  have  been  renewed  by  them  in  appeal 
are  unsupported  by  evidence  of  any  kind. 

I  may  further  observe  that  the  chief  witness  on  the  side  of 
the  appellants  admits  that  the  debt  secured  by  the  joint  mort- 
gage in  favour  of  Bunseedhur  and  Chedummee  Lall  was  paid 
on  redemption  in  moieties  to  each  separately,  a  fact  which  is 
opposed  to  the  statement  of  joint  interests  and  undivided  ma- 
nagement put  forward  by  appellants,  and  the  mere  circumstance 
of  their  having  joined  in  advancing  a  few  petty  loans  and 
in  suing  for  their  recovery  is  wholly  insufficient  to  support 
the  superstructure  which  appellants  desire  to  raise  upon  it* 
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The  disunion  between  the  several  members  of  the  familj 
whieh  is  admitted  by  the  appellants  to  have  taken  place  ele?en 
years  prior  to  the  date  of  the  suit^  and  .  which  respondents' 
witnesses  place  at  an  earlier  period^  and  the  absence  of  any 
intermediate  elaim^  famish^  as  is  observed  by  the  PrinciptJ 
Sudder  Ameen^  a  fair  prind  facie  presumption  in  support  of 
the  other  conclusions  from  the  evidence  under  the  first  issue 
in  the  case^  and  the  device  of  including  the  other  brothers  as 
defendants  in  a  claim  affecting  the  respondent  Chedummee 
Lall  singly  is  too  common  to  allow  of  any  weight  being  at- 
tached to  the  statements  of  continuous  joint  possession  ad- 
vanced by  the  co-defendants  in  their  answ^. 

The  objection  in  the  matter  of  the  costs  is  not  sustainable. 
The  Principal  Sudder  Ameen,  in  charging  the  appellants  with 
separate  costs^  should  have  recorded  bis  reasons  for  so  doing 
as  required  by  paragraph  4  of  the  Circular  Order  14th  Feb- 
ruary 1850^  but  the  order  itself  is  perfectly  just^  different  an- 
swers to  the  plaint  having  been  filed  by  the  respondents. 

The  decision  of  the  lower  Court  is  upheld^  and  the  appeal 
is  dismissed  with  costs. 
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The  ^th  October  1852. 


Present 


rA.  W.  Begbib,         "] 
:-<  S.  S.  Brown,  >  Judges* 

(^H.  B.  Harinqton^    J 


[Regular  appeal  from  the  decision  of  H. 
B,  Hating  ton,  Esq.,  Judge  of  Agra, 
dated  the  26th  December  1861. 

Mr.  p.  Saundbrs,  f  Plaintiff  J,  Appellant, 

versus 

Mr.  F.  B.  Nulson,  Sbcrbtary,  Aqra  Bank,  (Defendant^) 
Rtspondent, 

Tfli  decision  of  the  Judge  is  in  the  printed  volume  of  the 
month. 

The  reasons  of  appeal  are  in  substance  as  follows  : — It  is 
pleaded  that  the  Bank  in  its  letter  of  the  13th  June  did  not 
assign  as  a  reason  for  its  declining  to  retain  possession  of  the 
indigo,  on  behalf  of  Martin,  Pillans  and  Co.,  that  it  might  not 
then  be  in  a  position  to  fulfil  such  a  pledge.  The  purport  of 
the  letter  clearly  indicated  that  the  only  condition  which  the 
Bank  attached  to  its  proposition  was  the  settlement  of  its  own 
account  before  delivery,  and  this  construction  was  further 
borne  out  by  the  tenor  of  the  reply  of  Martin,  Pillans  and  Co. 
of  the  19th  June,  which  distinctly  met  the  condition  laid 
down  by  the  Bank,  when  the  Bank  proceeded  to  take  up  a 
fresh  ground  of  objection  at  variance  with  its  own  proposal  in 
the  letter  of  the  13th  June.  The  opinion  of  the  lower  Court, 
that  the  Bank  had  declined  to  commit  itself  to  a  pledge  to  re- 
tain the  indigo  on  behalf  of  Martin,  Pillans  and  Co.,  because 
it  was  to  be  manufactured  at  a  distance  from  A  gra,  was  not 
supported  by  any  statement  of  the  respondent  to  that  effect, 
and  was  sufficiently  refuted  by  the  explicit  terms  of  the  letter 
of  Martin,  Pillans  and  Co.  of  the  19th  June,  which  only  sti- 
pulated that  the  portion  of  the  indigo  placed  under  the  lien 
of  the  Bank  was  to  be  retained  by  it  on  their  behalf,  and  could 
not  be  interpreted  to  mean  that  the  Bank  should  take  upon 
itself  to  collect  all  the  indigo  manufactured  by  the  appellant 
at  different  places,  and  keep  possession  of  it  for  them  at  its 
own  risk.  The  stipulation  was  easy  of  fulfilment,  and  involved 
no  liability  in  regard  to  other  indigo  not  placed  in  the  hands 
of  the  Bank.  The  opinion  of  the  lower  Court  that  the  ncgo- 
ciation  had  been  broken  off  by  the  Bauk^s  letter  of  the  13th 
June  was  moreover  contrary  to  the  actual  import  of  the  letter 
itself.     In  it^  the   Bank   declined   the  conditions   proposed  by 
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Martin,  Pillans  and  Co.  in  their  letter  of  the  5th  June,  but 
off  red  to  establish  the  cash  transaction,  if  that  house  would 
address  to  it  a  letter  in  conformity  with  its  wishes,  which  offer 
was  complied  with  by  Martin,  Pillans  and  Co  precisely  as  the 
Bank  had  wished,  in  their  reply  of  the  19th  June. 

With  respert  to  the  2nd  division  of  the  claim  it  is  pleaded, 
that,  although  the  judgment  declares  the  balance  of  evidence  to 
be  in  the  appellant^s  favor,  as  shewing  the  retention  of  the 
letters  by  the  respondent  to  be  at  variance  with  mercantile 
usage,  it  leans  to  the  opinion  of  their  being  letters  of  negocis- 
tion,  and  not  letters  of  credit,  on  the  presumption  that  no 
other  parties  would  have  ventured  to  cash  the  appellant's  bills 
on  Martin,  Pillans  and  Co.  on  the  strength  of  those  letters, 
and  states  that  appellant  had  failed  to  shew  that  other  parties 
were  prepared  to  cash  his  drafts.  These  conclusions  were  at 
variance  with  the  body  of  the  evidence  of  the  members  of  mer- 
cantile houses  in  the  case,  and  with  the  nature  and  character 
of  the  letters.  The  alleged  purpose  fcr  which  the  return  of  the 
letters  was  demanded  by  appellant  from  the  Bank,  namely  the 
institution  of  an  action  for  breach  of  contract,  did  not  warrant 
the  supposition  that  the  appellant  did  not  require  the  letters 
in  order  to  raise  money  on  them  elsewhere.  They  were  in  fact 
wanted  for  this  purpose  also.  They  had  been  obtained  from 
Calcutta  by  payment  of  a  discount  of  3  per  cent.,  and  had  be- 
come appellant's  property.  The  Bank  therefore  was  not  justi- 
fied in  retaining  them,  nor  was  the  appellant  bound  to  acquaint 
the  Bank  with  all  his  purposes  in  demanding  their  return. 

In  reply  to  these  reasons  it  is  contended  for  the  respondent 
that  the  appellant  having,  in  his  letter  to  the  Bank  of  the  ISth 
June,  acquiesced  in  the  objections  tak^n  by  it  to  the  conditions 
of  Martin,  Pillans  and  Co.'s  letter  of  the  5th  idem,  is  not  now 
in  a  position  to  found  any  claim  on  the  terms  of  the  Bank's 
letter  of  the  same  date.  The  Bank  repeatedly  intimated  to 
appellant  its  determination  not  to  lend  the  money  until  an  an- 
objectionable  guarantee  was  given,  but  in  every  letter  tendered 
there  was  some  expression  or  other  which  compelled  the  Baak 
to  take  exception  to  it.  The  letter  of  Martin,  Pillans  and  Co. 
of  the  19th  June  would  have  rendered  the  Bank  legally  res- 
ponsible to  them,  and  the  Bank  in  consequence  demurred  to  its 
acceptance,  but  at  the  same  time  expressed  its  readiness  to  ad> 
vance  the  loan  on  the  terms  of  the  security  notified  in  the 
rough  draft  forwarded  to  appellant,  who  in  his  reply  of  the  25th 
June  admitted  that  the  letter  of  Martin,  Pillans  and  Co.  did 
not  correspond  with  the  conditions  laid  down  in  the  Bank's 
letter  of  the  13th.  The  other  reasons  of  the  respondent  are 
drawn  from  the  reasons  in  the  judgment. 
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The  Court  observe  thai  the  claim  as  set  forth  iu  the  pleadings 
rests  on  two  averments  ;  1st,  on  the  ground  of  the  breach  of 
contract  on  the  part  of  the  B.iuk  ia  its  refusal  to  advance 
money  on  loau  after  promise  of  the  same  and  receipt  of  the 
letter  of  credit  required  by  it ;  and  ^adiy,  ou  the  refusal  of  the 
Bank  to  return  the  letter  of  credit  to  appellant^  by  which^  as 
well  as  by  the  respondent's  breach  of  promise^  he  was  eudamag* 
ed  to  the  extent  complaiueJ  of.  These  issues  were  tried  by  the 
lower  Courts  and  it  rests  with  this  Court  to  determine  whether 
sufficient  reasons  have  been  assigned  for  interfering  with  the 
decision. 

On  the  first  point  the  Judge  was  of  opinion  that  the  Bank's 
letter  of  the  IBth  June,  declared  by  appellant  to  contain  the 
agreement  the  breach  of  which  is  made  the  cause  of  action^  did 
not  convey  any  definite  pledge  or  promise.  Under  the  view 
taken  by  him  the  letter  was  rather  regarded  as  terminating  one 
of  the  stages  iu  the  negociation,  either  party  having  the  option 
of  reviving  it^  and  of  accepting  or  refusing  any  fresh  proposals 
that  might  be  made.  The  judgment  at  the  same  time  passes 
on  to  consider^  under  the  supposition  that  the  letter  did  not 
conclude  the  negociation  up  to  that  date,  whether  Martin,  Pil- 
lans  and  Co.  in  their  letter  of  the  19th  June  did  fulfil  the  re- 
quirement in  the  Bank's  letter,  and  decides  that  they  did  not. 
If  the  first  view  were  correct  the .  question  of  the  breach  of 
agreement,  as  observed  by  the  Judge,  is  at  once  disposed  of. 
The  Court,  however,  do  not  find  that  the  respondent  has  dis- 
tinctly taken  up  this  line  of  defence  in  his  pleadings  in  the 
lower  Court.  His  arguments  are  rather  based  on  the  averment 
that  the  reply  of  Martin,  Fillans  and  Co.  imposed  a  fresh  and 
stringent  condition,  and  did  not  meet  the  conditions  laid  down 
in  the  Bank's  letter  of  the  13th.  This  was  the  point  on  which 
the  parties  joined  issue,  and  the  letter  of  the  13th  must  there- 
fore be  held  to  be  equivalent  to  a  promise  from  which  the  Bank 
would  not  have  been  at  liberty  to  recede  if  the  condition  had 
been  complied  with,  but  the  Court  concur  with  the  Judge,  that 
the  letter  of  Martin,  Pillans  and  Co.  of  the  19th  June  does  not 
convey  an  unqualified  assent  to  the  proposal  in  the  Bank's 
letter  of  the  13th  idem  so  as  to  establish  a  contract  between 
the  parties.  The  terms  of  both  letters  are  quoted  in  the  ab- 
stract of  the  correspondence  given  in  the  judgment  of  the  lower 
Court,  and  it  has  been  the  object  of  the  appellant  to  show  by 
connecting  the  expressions  used  by  Martin,  Pillans  and  Co., 
with  those  in  the  preceding  correspondence  between  the  Bank 
and  himself,  that  nothing  more  was  meant  by  them  than  that 
the  Bank  should,  as  proposed  by  it^  retain  its  lien  on  the  manu- 
factured indigo  when  ready,  and  deliver  it  over  after  the  set- 
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tlement  of  its  own  claims.  The  Conrt  are  of  opinion  that  the 
letter  of  Martin,  Pillans  and  Co.  cannot  be  construed  by  a  re« 
ference  to  that  correspondence.  It  mast  be  considered  simply 
with  reference  to  the  Bank's  letter  of  the  13th  June,  to  which 
it  is  a  reply,  and  if  no  more  were  meant  than  is  now  stated  by 
appellant,  the  Court  are  at  a  loss  to  un'icrstand  why  a  further 
letter  was  at  the  same  time  required  by  Martin,  Pillans  and  Ca 
from  the  Bank  in  larger  terms  than  the  Bank  had  proposed, 
and  why  on  the  Bank's  refusal  the  correspondence  was  broken 
off.  The  Court  are  not  called  upon  to  determine  what  particu- 
lar liabilities  might  have  been  incurred  by  the  Bank  under  the 
terms  of  the  letter  which  it  objected  to,  or  whether  the  fulfil- 
ment of  the  stipulation  was  easy  of  performance  or  otherwise. 
They  consider  that  the  letter  of  the  19th  June  varied  the 
Bank's  proposals  by  the  insertion  of  additional  terms,  sufficient- 
ly ambiguous  to  justify  the  Bank  in  requiring  for  its  own  secu- 
rity a  further  modification  of  the  letter,  and  in  laying  down 
afresh  the  terms  which  it  was  willing  to  accept.  The  letter  of 
the  25th  June  addressed  to  the  Bank  by  the  appellant  in  which 
he  offered  to  obtain  from  his  correspondents,  Martin,  Pillans 
and  Co.  a  fresh  letter  in  the  terms  the  Bank  might  propose,  is 
in  fact  directly  opposed  to  the  allegation  of  breach  of  contract 
on  which  the  present  action  has  been  brought.  For  the  above 
reasons  the  Court  disallow  the  objections  in  the  reasons  of  i^ 
peal  to  the  first  part  of  the  decision  of  the  lower  Court. 

In  the  second  division  of  the  claim,  the  reasons  of  appeal  are 
dependent  for  their  force  on  the  character  assignable  to  the 
letters  of  Martin,  Pillans  and  Co.  of  the  5th  and  19th  June, 
which  were  retained  by  the  Bank,  and  not  on  the  reasons  which 
the  appellant  may  have  given  for  claiming,  or  the  Bank  for  re- 
taining them.  The  Court  find  that  the  majority  of  the  wit- 
nesses concur  in  representing  them  to  be  conditional  letters  of 
credit,  and  in  considering  that  the  act  of  the  Bank  in  refusing 
to  return  them  was  contrary  to  mercantile  usage.  The  wit- 
nesses at  the  same  time  admit  that  they  had  never  taken  up 
letters  of  a  similar  character  in  their  own  way  of  business,  and 
that  although  a  third  party  might  possibly  have  been  found 
willing  to  act  upon  them  after  the  Bank's  refusal,  the  condi- 
tions attached  to  them  would  have  rendered  their  accommoda- 
tion by  any  other  party  than  the  Bank  itself,  without  a  refer- 
ence to  Martin,  Pillans  and  Co.,  a  matter  of  great  risk.  The 
opinions  given  by  the  witnesses  on  these  points  not  falling 
within  the  scope  of  legal  evidence  the  Court  is  not  bound  by 
them,  and  possibilities  cannot  enter  into  consideration  in  a 
judgment  on  the  facts.  Under  the  issues  laid  down  in  the  case 
by  the  lower  Court,  the  appellant  was  called  upon  to  prove  the 
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extent  of  the  damage  sustained  by  him  from  the  alleged  wrong- 
ful act  of  the  Bank^  but  no  proof  has  been  adduced  of  any  ne- 
gociation  for  advances  having  been  attempted  with  a  third 
party  on  the  strength  of  the  letters  of  his  correspondents  and 
of  its  failure  in  consequence  of  the  Bank's  retention  of  the 
originals*  In  the  judgment  of  the  Court  these  letters  cannot 
be  viewed  as  letters  of  credit  at  all^  and  in  the  case  before  them 
they  attach  no  meaning  to  the  term  '^  conditional'*  as  used  by 
the  witnesses.  The  letters  referred  to  the  business  of  the  Bank 
to  which  they  were  addressed^  and  they  imposed  conditions 
which  none  but  the  Bank  could  perform.  A  credit  was  only 
proposed  to  be  established  by  them^  the  establishment  of  it 
being  dependent  on  the  Bank's  acceptance  of  the  proposals, 
and  the  essentials  of  a  letter  of  credit  to  which  value  could  at- 
tach as  a  negociable  instrument  are  therefore  wholly  wanting 
to  these  documents,  which  the  Court  regard  as  merely  letters  of 
negociation.  The  Bank  may,  or  may  not  have  deviated  from 
mercantile  usage  in  retaining  them,  but  the  Court  do  not  con- 
sider the  appellant  to  have  had  any  legal  right  of  property  in 
them,  and  the  circumstance  alleged  by  the  appellant  of  a  com- 
mission having  been  charged  on  them  cannot  of  itself  confer 
that  right,  or  affect  theijuestion  of  the  character  of  the  letters, 
as  the  charge  may  have  been  made  erroneously  or  in  anticipa- 
tion of  the  Bank's  assent  to  the  proposals.  The  Court  accord- 
ingly see  no  reason  to  interfere  with  the  judgment  of  the  lower 
Court  on  this  part  of  the  claim. 

The  respondent  has  applied  to  be  reimbursed  the  sum  of  Bs.  888 
for  expenses  incurred  in  the  charges  of  the  commission 
issued  for  the  examination  of  his  witnesses,  which  have  not 
been  included  in  the  costs  of  the  lower  Court.  As  no  separate 
appeal  has  been  preferred  on  this  point,  the  Court  are  preclud- 
ed from  altering  the  decree. 

The  decision  is  confirmed,  and  the  appeal  dismissed  with 
costs. 
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The  4ih  October  1852. 

Present  :<  S.  S.  Brown,  V Judges. 

[_H.  B.  Harinoton,     J 


Case  No.  321  of  1852.^ 


'Special  appeal  from  the  dechvm  of  Maul" 
vee  Mahomed  Qasim  Khan,  Principal 
Sadder  Ameen  of  Banda,  dated  the 
I5th  July  1S52. 

BusTBB  Lall  and  othbrs^  (Defendants J,  Appellants, 

versus 

Mebr  Wahid  Ali,  ('PlaintiffJ,  Respondent. 

Thb  particulars  of  this  case  are  givea  in  the  decision  of  the  Offi- 
ciating Judge  of  the  26th  November  1851,  which  remanded 
the  case  to  the  file  of  the  Moonsiff  for  further  enquiry.  The 
present  appeal  is  from  the  decision  of  the  Principal  Sadder 
Ameen,  passed  on  the  appeal  preferred  from  the  decision  of  the 
Moonsiff  in  the  remanded  case. 

A  special  appeal  was  admitted  to  try  1st,  whether  the  Judge 
was  not  in  error  in  the  first  order  of  remand  ia  adopting  the 
judgment  of  the  Moonsiff  on  the  point  at  issue  between  the 
parties^  without  going  himself  into  the  merits,  and  2ndly, 
wbether  the  decision  now  passed  by  the  Principals  udder  Ameen 
was  in  conformity  with  general  rules,  and  the  practice  of  the 
Courts,  and  could  be  maintained. 

On  referring  to  the  order  of  remand  passed  by  the  Officiating 
Judge,  the  Court  are  of  opinion  that  the  Judge  cannot  be  said 
to  have  accepted  the  finding  of  the  lower  Court  on  the  ques- 
tion of  right.  The  words  are,  ''  The  Moonsiff  has  recorded  his 
opinion  of  the  justness  of  the  plaintiff's  title  to  a  haff  share 
of  the  produce  of  the  grove.  The  plaintiff  is  clearly  entitled 
therefore  to  a  half  share  on  account  of  the  year  for  which  he 
claims,  viz.  1257  F.  S.  The  Judge  then  proceeded  to  re- 
mand the  case  with  a  view  to  a  further  enquiry  into  the  value 
of  the  produce  claimed.  On  the  return  of  the  case  to  his 
Court,  the  Moonsiff  evidently  did  not  regard  the  order  as  con- 
taining any  judicial  disposal  of  the  question  of  ri^t  by  the 
Appellate  Court  as  he  proceeded  to  investigate  the  whole  case 
de  novo,  and  ultimately  dismissed  the  suit.  On  a  renewal  of 
the  appeal,  the  Principal  Suddcr  Ameen  in  commenting  on  the 
proceedings  of  the  Moonsiff  as  opposed  to  the  Construction 
No.  1073,  appeared  to  consider  that  the  Judge  had  disposed  of 
that  issue,  and  that  the  order  restricted  the  Moonsiff  to  the 
trial  of  the  single  point  of  the  value,  but  he  at  the  same  time 
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rery  inconsistently  recorded  on  his  own  part  a  judgment  on  the 
merits,  and  decreed  the  suit  in  reversal  of  the  decision  of  the 
lower  Court.  If  the  first  point  in  the  certificate  had  been  sus- 
tained, the  correctness  of  the  proceeding  of  the  Appellate 
Court  in  re-trying  a  matter  which  had  been  already  judicially 
disposed  of  in  the  former  appeal  might  have  become  a  subject 
for  consideration  under  the  2nd  point  proposed  in  the  certifi- 
cate, but  under  the  view  now  taken  of  the  Judge's  order,  the 
questions  which  the  special  appeal  was  admitted  to  determine 
do  not  arise.     The  appeal  is  dismissed. 


The  4>th  October  1852. 
Present 


fA.  W.  Begbib,  1 

;•<  S.  S.  Bbown,  > Judges. 

l^H.  B.  Harington,     J 


{Special  appeal  from  the  decision  of  D. 
Robertson,  Esq.,  Oficiatiny  Judge  of 
Bareillyy  dated  the  l^th  AprU  1852. 

Bhola  Sing  and  others,  (Defendants),  Appellants, 

versus 

JowAHiR  Sing  and  others,  (Plaintiffs),  Respondents. 

TfiB  decision  of  the  Judge  will  be  found  in  the  printed  vo- 
lume of  the  month. 

A  special  appeal  was  admitted  to  try  1st,  whether  the  present 
suit  had  not  been  brought  in  contravention  of  Section  10 
Regulation  II  of  1803  ;  and  2ndly,  whether  the  decree  of  the 
lower  Court  was  not  founded  on  an  erroneous  assumption  from 
the  two  exhibits  produced  by  the  plaintiff's^  respondents,  which 
had  been  cited  in  the  judgment. 

With  regard  to  the  first  point  the  Court  observe  that,  at* 
though  a  suit  involving  the  same  material  averments  of  pro- 
prietary right  on  which  the  present  action  is  based  had  be6n  in- 
stituted by  the  respondents  on  a  former  occasion,  and  was 
dismissed  by  the  Appellate  Court  on  the  17th  June  1847,  the 
order  of  dismissal  then  passed  must  be  regarded  as  a  virtual 
nonsuit.  The  Judge  observed  that  the  right  of  selecting  and 
appointing  the  malgoozar  appertained  to  the  Revenue  Authori- 
ties, and  he  refused  to  adjudicate  the  claim  which  had  been 
toought  by  the  plaintiffs  in  order  to  obtain  a  judicial  declara- 
tion of  their  title.     The   correctness  of  this  order  is  not  a 
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point  on  which  the  Court  are  now  called  apon  to  giye  an  opi- 
nion.    The  Section  10  Regulation  II  of  1803  has  reference   to 
suits  which  have  been  heard  and  determined  by  a  Court  of  ooi&- 
petent  jurisdiction^   and,  as  the  present   action  does   not  fall 
within  that  category,  there  is  no  bar  in  law  to  its  being  heavd. 
The  Court  do  not  find  the   second  point  proposed  in  the  cer- 
tificate to  be  borne  out  by  the  record.     In  the  decision  of  the 
Appellate  Court  on  the  merits,  the  chief  stress  was  laid  on  two 
exhibits   produced  by  the  plaintiffs,  which,  as  evidencing  the 
fact  of  possession  at  the  time  of  settlement,  were  held  bj  the 
Judge   to  be  conclusive  of  their  right,  but  the  terms  of  the 
judgment  admitted  of  a  doubt,  whether  the  material  point  of 
the  claim  having  been  preferred  not  merely  for  possession,  bat 
for  possession  free  from  the  burden  of  rent  payments,  had  been 
sufficiently  considered,  and  whether  the  documents  referred  to 
would,  according   to   the  Judge's   statement  of  their  purpcnrt, 
support  the  inference  which  had  been  drawn  from  them  in  favor 
of  the  claim.     Although  in  the  documents  in  question  no  spe- 
cific  mention   is   made   of    the   privilege   of  exemption   now 
claimed,  the  Court  are  of  opinion   that   the   terms    imply  this 
right  to  have   been   under   enquiry   at   the  time  as  well   as  the 
fact  of  possession,  and  that  under  the  pleadings  of  the  parties 
it  is  involved  in,  and  inseparable   from,  the  latter  fact.     The 
Judge  was  not  therefore  in  error  in  the  view  taken  by  him  of 
these  documents.     The  appeal  is  dismissed. 


The  4^h  October  1852. 
Present 


{A.  W.  Bbgbib,       1 
S.  S.  Brown,  yJudges. 

H.  B.  Habinoton,  J 


{Special  appeal  from  the  dectMn  cf  D. 
Robertson,  Esq.,  Officiating  Judge  ofBm- 
reUly,  dated  the  16/A  AprU  1852. 

Bhola  Singh  and  others,  C  Defendants  J,  Appelhnis, 

versus 

JowAHiR  Singh  and  others,  ( Plaintiffs ),  Respondents. 

A  special  appeal  in  this  case  was  admitted  in  connexion  witii 
the  case  No.  317  disposed  of  to-day. 

The  appeal  in  that  case  has  been  dismissed^  and  the  same  ar« 
der  is  recorded  on  this  appeal. 
5 
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The  4dh  October  1852. 

TA.  W.  Bbgbie,       "] 
:<  S.  S.  Brown,  y Judges. 

LH.  B.  Harington,J 


r  Special  appeal  from  the  decision  of  2>. 
Case  No.  819  of  1852.  J       Robertson,  Esq.,  Officiating  Judge  of  Ba- 
L     reillyy  dated  the  16M  April  1852. 

Bhola  Singh  and  othbbs^  (Defendants),   Appellants, 

versus 

JowAHiB  Singh  and  others,  (PlaintiffsJ,  Respondents. 

The  special  appeal  in  this  case  was  admitted  in  connexion 
with  the  case  No.. 317  disposed  of  to-day. 

The  appeal  in  that  case  has  been  dismissed^  and  the  same 
order  is  recorded  on  this  appeal. 

— «- 

The  4dh  October  1852. 
Present:  H.  B.  Harington,  Jti^^e. 

{Special  appeal  from  the  decision  of  J. 
Lean,  Esq.,  Judge  of  Moradabad,  dated 
27th  January  1852. 

Sted  Imam  Au  Khan,  (Plaintiff J,   Appellant, 

versus 

Syed  Wilayet  Ali  Khan,  (Defendant),  Respondent. 

The  particulars  of  the  case  are  reported  in  the  volume  of  print- 
ed decisions  for  the  month. 

A  special  appeal  was  allowed  to  try,  whether  the  decision  of 
the  Judge  is  not  faulty  and  at  variance  with  judicial  usage,  in- 
asmuch as  he  has  reversed  the  decision  of  the  Principal  Snd- 
der  Ameen  which  decreed  the  plaintiff's  claim  in  part,  and 
dismissed  the  claim  in  toto,  as  not  having  been  preferred  with- 
in the  period  allowed  by  law,  without  detailing  the  grounds  of 
his  opinion  that  the  suit  is  barred  by  the  statute  of  limitations, 
and  specifying  what  he  considers  to  have  been  the  plaintiff's 
proper  cause  of  action,  with  the  date  on  which  it  arose,  in  op- 
position to  the  cause  of  action  pleaded  by  the  plaintiff  as  the 
ground  of  his  suit. 

The  Court  are  of  opinion  that  the  decision  of  the  Judge  is 
open  to  the  objection  taken  in  the  certificate  of  special  appeal ; 
they  observe  that  the  plaintiff  having  laid  his  action  to  recover 
ti  sum  of  money  as  ^'  nuzuranah^'  for  a  period   within  the  term 
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of  limitation^  succeeded  in  obtaining  a  decree  in  part  from  the 
Court  of  first  instance,  this  judgment  the  Judge  could  not  re- 
verse in  appeal  and  dismiss  the  claim  of  the  plaintiff  in  foto, 
as  barred  by  lapse  of  time,  merely  on  the  statement  of  tbe  oppo- 
site party,  without  shewing  in  what  respect  that  statement  was 
opposed  to  the  cause  of  action  pleaded  by  the  plaintiff,  and 
his  reasons  for  accepting  it  and  considering  that  the  claim  of 
the  plaintiff,  as  brought,  could  not  be  sustained.  Where  a  Court 
may  find  that  a  plaintiff  has  instituted  his  suit  on  a  wrong  cause 
of  action  to  bring  his  claim  within  the  period  allowed  by  lav 
for  the  cognizance  of  civil  actions,  it  is  bound  to  record  fallj 
its  reasons  for  nrriving  at  that  conclusion  ;  dates,  bearing  upou 
the  question,  should  be  carefully  given,  and  all  other  points  fully 
considered  and  noted  ;  in  these  respects  the  decision  of  the 
Judge  is  defective,  and  the  Court  are  compelled  therefore  to 
annul  it  and  to  remand  the  case  to  his  file  to  be  adjudicated 
afresh  in  refere:  C3  to  the  foregoing  remarks. 


The  4dh  October  1852. 
PresetU :  H.  B.  Habington,  Judge. 

{Special  appeal  from  the  decision  of  A  T. 
Tucker,  Esq.,  Officiating  Judge  of  Fui- 
tehpore,  dated  Uth  May  1852. 

MozDFPEa  HoossBiN  Khan,  (Plaintiff),  Appellant, 

versus 

Sheojun  Singh,  (Defendant),  Respondent. 

Thb  particulars  of  the  case  are  fully  reported  in  the  volumt 
of  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  *' whether,  the  Officiating 
Judge  having  declared  the  point  at  issue  between  the  parties, 
to  be  whether  the  respondent  did  or  did  not  possess  and  cul- 
tivate the  land  described  in  the  plaint  iu  the  year  1258  F.  S-, 
his  decision  is  not  incomplete  in  that  it  contains  no  distinct 
ruling  upon  the  point;  and  generally  whether  the  decision  of 
the  Officiating  Judge  can  be  considered  a  sufficient  refutation 
of  the  grounds  of  appeal  urged  in  his  Court  from  the  judgment  of 
the  Court  below,  and  a  determination  of  the  points  at  issue  between 
the  parties  within  the  intent  and  meaning  of  Act  No.  XII  of  1843, 
particularly  as  regards  the  arguments  based  by  the  appellant 
upon  the  proceeding  of  the  Revenue  Officers  dated  Slst  August 
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1849,  and  the  alleged  incompetency  of  the  Civil  Cotirfs,  under 
the  provisions  of  Regulation  VII  of  1822,  to  decide  contrary 
thereto,  unless  upon  a  suit  regularly  instituted  to  contest  the 
justness  of  that  proceeding/' 

The  Court  observe  that  the  only  opinion  given  by  the  Of- 
ficiating Judge  upon  the  single  point,  which  he  had  proposed  to 
himself  for  decision,  is  contained  in  the  following  extract  from 
his  judgment.  ''But  even  allowing  that  the  respondent  and 
his  family  held  this  amount  of  land,  it  is  scarce  possible  that 
after  the  agreement  they  made  to  leave  the  village,  they  would 
have  been  allowed  to  cultivate  the  very  large  extent  of  ground 
alleged  in  the  pleadings  of  the  appellant/'  Apart  from  the 
consideration  that  this  is  not  a  judicial  finding  upon  the 
evidence  upon  a  question  of  fact,  which  can  be  accepted  by  the 
Courtjbut  amounts  merely  to  a  conjecture,  theOffi  iating  Judge 
appears  not  to  have  adverted  to  the  circumstance  that  the 
agreement,  to  which  he  refers,  was  not  entered  into  until  the 
month  of  February  of  the  year  for  which  rent  is  claimed,  and 
he  has  given  no  reasons  for  dismissing  the  claim  of  the  appel- 
lant to  the  rent  of  the  previous  months  of  that  year,  including 
the  whole  of  one  harvest  and  the  sowings  for  the  other,  while, 
whatever  may  have  been  the  effect  of  that  agreement  for  the 
future,  as  pleaded  by  the  appellant  in  the  grounds  of  his  ap-  i 

peal  to  the  Judge's  Court,  it  did  not  of  itself  prove  retrospective  I 

dispossession.  I 

With  regard  to  the  proceeding  of  the  Revenue  Authorities,, 
dated  the  3 1st  August  1849,  the  Ci)urt  observe  that  the  order  con-  j 

tained  in  it,  having  been  passed  by  the  Deputy  Collector,  acting  ' 

judicially,  could  not  be  superseded  by  any  orders  of  the  Commis-  \ 

sioner  or  the  Government  passed  some  years  previously,  which 
is  the  only   reason  assigned  by    the  Judge    for   disallowing  it.  i 

The  real  point  for  the  decision  of  the  Judge,  in  connection 
with  the  order  in  question,  was  how  far,  under  the  terms 
of  Regulation  VII  of  1822,  and  of  any  arrangements  entered 
into  by  the  parties,  it  must  be  held  to  be  binding  upon 
the  respondent,  who  was  himself  a  party  to  the  proceeding, 
iiaving  come  forward  as  an  objector  to  the  jummabundee  pub-* 
lished  by  the  Collector  for  the  year  in  dispute,  in  adjudicating  the 
appellant's  claim  on  the  respondent  for  the  rent  of  that  year. 
There  are  other  pleas  contained  in  the  appellant's'  grounds  of 
appeal  to  the  Judge's  Court,  on  which  that  officer  has  also  failed 
to  record  a  distinct  opinion,  and  the  Court  considering  his  de- 
cision, therefore,  open  to  the  objections  noticed  in  the  certificate 
of  special  appeal,  are  compelled  to  annul  it,  and  to  remand  the 
case  to  his  Court  to  be  adjudicated  afresh  in  reference  to  the 
foregoing  observations. 
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TheAih  October  \^^% 
Present :  H.  B.  Harcngton^  Judge. 

Special  appeal  from  the  decision  of  R,  T.  Thicker^  Esq.,  Offida&¥f 
Judge  of  Futtehpore,  dated  \Uh  May  1852. 

Case  No.  828  oj  1852. 

MozuFP£R  HoossBiN  KhaNj  fPlokUiffJ,  Appellant, 

versus 

Deo  Singh^  (Defendant),  Respondent. 

Case  No.  829  of  1852. 
MoEiTFFEa  HoossBiN  Khan,  f  Plaintiff  J,  Appellant, 
versus 
Deo  Singh,  {Defendant J,  Respondent. 

Case  No.  331  op  1852. 
MozuFFEB  HoossEiN  Khan,  f  Plaintiff  J,  Appdlant, 

versus 
Shsojun  SiJiQU,  fDefendaniJ,  Respondent. 
The  Officiating  Judge  having  based  his  decision  in  these  thice 
appealed  sn\ts  on  the  grounds  of  his  decision  in  the  preceding 
case,  which  has  been  annulled  by  the  Court,  under  this  dite, 
as  incomplete,  and  the  case  remanded  to  him  for  retrialj  it  be- 
comes necessary  for  the  Court  to  annul  the  decision  of  the  Offi- 
ciating Judge  in  thes?  cases  also,  and  to  pass  the  sameordenifi 
them  for  their  remand  to  his  file. 

TTie  ah  October  1852. 
Present 


TA.  W.  Bbgbie,       1 
:  <  S.  S.  B&owN,  V  Judges. 

l^fl.  B.  Habington,J 


{Special  appeal  from  the  decision cfO*f* 
Harvey,  Esq.,  Judge  ofCavmpart,  iai^ 
28rd  February  1862. 
MoHVN  SiNGB,  (Plaintiff),  Appellant, 
versus 
Thakooe  and  QjHBas,  (Defendants),  Respondenii> 

This  case  is  briefly  reported  in  the  volume  of  printed  dociito^ 
for  the  month. 

A  special  appeal  was  granted  to  try  1st,  whether,  the  proceed- 
ing held  by  the  Principal  Sudder  Ameen  under  the  proviaoa* 
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of  Section  10  Regulation  XXVI  of  1814  having  laid  down 
as  the  only  point  for  decision^  and  upon  which  accordingly  the 
parties  were  called  upon  to  furnish  proofs^  whether  the  claim  of 
the  plaintiff  was  cognizable  under  tbe  general  rule  of  limita- 
tions, which  was  disputed  by  the  opposite  party,  the  Principal 
Sudder  Ameen,  whose  decision  was  aflSrraed  in  appeal  by  the 
Judge,  has  not  acted  irregularly  and  contrary  to  judicial  usage 
in  omitting  to  record  any  opinion  upon  the  point,  and  in  decid- 
ing the  case  upon  other  and  quite  distinct  points,  not  laid 
down  for  trial  in  the  proceeding  held  by  him  under  the  section 
of  the  Regulation  above  quoted,  and  upon  which,  therefore,  the 
parties  were  neither  called  upon  for  their  proofs,  nor  under  the 
concluding  clause  of  the  same  section  could  they  legally  file 
any  exhibits,  or  other  proofs*  in  support  or  refutation  of  the  same; 
and  2ndly,  whether  the  decision  of  the  Judge  is  not  defective 
inasmuch  as  the  wording  of  it  leaves  it  doubtful  whether  he  dis- 
missed the  claim  of  the  plaintiff  as  barred  by  lapse  of  time,  or 
upon  the  facts. 

As  noticed  in  the  certificate  of  special  appeal,  the  only  point 
laid  down  for  decision  by  the  Principal  Sudder  Ameen  in  iiis 
proceeding  under  Section  10  Regulation  XXVI  of  1814,  was 
whether  the  suit  had,  as  pleaded  by  the  plaintiff,  been  brought 
within  the  time  allowed  by  law,  or  beyond  it,  as  averred  by  the 
defendants,  and  on  that  point  alone  the  parties  were  called  upon 
for  their  proofs.  When  the  case,  however,  came  on  for  de- 
cision, the  Principal  Sudder  Ameen  passed  over  the  point  above- 
mentioned,  and  proceeded  to  declare  that  tlie  decision  of  the  case 
rested  upon  the  following  two  points,  viz  1st,  whether  the  plain- 
tiff's share  in  the  estate  under  litigaiion  was,  as  represented  by 
him,to  the  extent  of  6  pie,  and  2ndly,  whether,  by  voiding  the  deed 
of  sale,  exhibited  by  the  defendants,  the  plaintiff  was  entitled  to 
recover  possession  of  his  share.  Upon  both  points  the  Princi- 
pal Sudder  Ameen  was  of  opinion,  for  the  reasons  contained  in 
his  judgment,  that  the  balance  of  proof  was  against  the  plain- 
tiff, and  he  therefore  dismissed  his  claim  upon  the  facts. 

In  the  grounds  of  his  appeal  to  the  Judge's  Court  the  plain- 
tiff pleaded  the  defect  above  pointed  out  in  the  proceedings  of  the 
Principal  Sudder  Ameen,  but  no  special  notice  was  taken  of  it 
by  the  Judge,  who,  considering  the  claim  to  have  been  properly 
dismissed  on  every  ground  siated,  threw  out  the  appeal. 

The  appellant  now  urges  that  the  decision  of  the  Judge 
leaves  it  doubtful  whether  he  dismissed  the  claim  as  barred  by 
lapse  of  time  or  upon  the  merits,  and,  in  the  former  case,  from 
what  date  he  calculated  his  previous  dispossession,  which  he 
contends  is  contrary  to  the  provisions  of  Act  No.  XII  of  1843. 
In  reference  to  this  objection  the  Court   observe  that,  although 
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the  Judge  has  not  distiuctly  laid  dowa  any  points  for  decisioB, 
from  the  words  quoted  above,  as  well  as  from  other  parts  of  his 
judgment,  it  would  appear  that  he  dismissed  the  elaim  of  the 
appellant  both  upon  the  merits  and  under  the  general  rule  of 
limitations,  which  was  no  doubt  irregular,  since,  if  he  considered 
the  cognizance  of  the  claim  to  be  barred  by  lapse  of  time,  he 
should  have  confined  his  dismissal  of  it  to  that  ground  alone, 
and  not  have  gone  at  all  into  the  facts  of  the  case  beyond  what 
was  necessary  to  determine  the  question  of  limitation. 

With  regard  to  the  proceedings  in  the  Court  of  the  Principal 
Sndder  Ameen  the  Court  remark  that,  if  the  two  points,  upon 
which  l.e  ultimately  rested  his  decision,  were  really  raised  by  the 
pleadings  as  material  issues  for  trial,  it  was  his  duty  to  hafe 
recorded  them  in  the  proceeding  which  he  held  under  the  pro- 
visions of  Clause  3  Section  10  Regulation  XXVI  of  1814,  and  to 
have  called  upon  the  parlies  for  any  proofs  they  might  wish  to 
adduce  in  support  or  refutation  of  them,  or  if,  from  any  cause, 
he  omitted  to  record  these  points  when  the  case  first  came 
before  him  under  the  provisions  of  the  Clause  abovementioned, 
he  should  hare  held  a  supplemental  proceeding,  agreeably  to  the 
following  Clause  of  the  same  Section,  with  a  view  to  supply  the 
omission,  until  he  had  done  which,  he  could  not  proceed  to  the  trial 
and  decision  of  points  not  regularly  recorded  as  issues  for  tiinl 
and  upon  which  therefore  the  parties  could  not  legally  file  any 
exhibits  or   summon  any  witnesses. 

Under  these  circumstances  the  Court  are  compelled  to  aunol 
the  decisions  of  the  Judge  and  Principal  Sudder  Ameen,  and 
to  remand  the  case  to  the  file  of  the  latier  officer  in  order  that, 
having  carefully  revised  the  pleadings  of  the  parties  he  mkj 
hold  a  fresh  proceeding,  distinctly  recording  the  several  points 
at  issue  between  them,  and,  having  taken  whatever  proofs  they 
may  wish  to  adduce  in  proof  or  disproof  of  the  same,  proceed 
to  pass  a  new  decision  in  the  case,  conformable  to  law  and  tho 
rules  of  practice. 
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T7ie4ih  October  1852. 
Present  :  A.  W,  Bgobib^  Judge, 

Regular  appeals Jrom  the  decision  of  Moulm  Mahomed  Hubeeb-oollah 

Khan,  Principal  Sudder  Ameen  of  Cawnpore, 

dated  24th  July  1851. 

Case  No.  212  op  1851. 

BuNSGOPAL  Pandbe  AND  GcjJADHUR^  (Defendants),  Appellants, 

versus 

MussuMAT  BuDLEE  Beebbb^  f  Plaintiff  J,  Respondent. 

Case  No.  213  of  1851. 

Ukbur  Singh  and  Surnam  Singh,  (Defendants),  Appellanti, 

versus 

MussuMAT  BuDLEB  Beebee,  (PlatntlJfJ,  Respondent, 

These  are  separate  appeals  from  certain  of  tbe  defendants 
in  the  same  case,  whose  interests  are  distinct,  the  two  first 
being  the  auction  purchasers  ofmouzah  Mohummudpoor 
Seraee  Zyn,  and  the  two  last  the  purchasers  by  private  sale  of 
mouzah  Seraee  Hurparce.  The  Principal  Sudder  Ameen 
passed  a  decree  in  favor  of  the  plaintiflF  for  j*,jth  of  a  por- 
tion of  the  property  sued  for  by  her  against  others  of  the 
defendants  who  have  not  appealed,  agreeably  to  a  soolahnamth 
or  deed  of  conpromise  filed  by  the  parties,  and  be  decreed 
against  the  four  appellants,  defendants,  for  the  entire  claim  of 
Jth  in  respect  to  the  two  villages  of  which  they  had  respec- 
tively become  proprietors  by  public  and  private  sale.  The  plain- 
tiff's claim  to  wasiidt  the  Principal  Sudder  Ameen  dismissed 
on  the  ground  of  insufficient  proof. 

This  case  has  already  been  before  this  Court  in  appeal  from 
a  former  decision  of  the  Principal  Sudder  Ameen  under  date 
14th  September  1848,  which  was  reversed  and  the  case  remand- 
ed for  retrial.  The  reasons^  assigned  for  that  remand  will  be  found 
in  the  printed  decision  under  date  14th  September  1851,  page 
818  of  the  decisions  for  1851. 

The  objections  urged  by  the  appellants,  Bunsgopal  and 
Gujadhur,  are  substantially  as  follow. 

1.  That  the  plaintiff's  suit  is  barred  under  the  law  of 
limitation,  she  not  having  been  in  possession  for  upwards  of  12 
years  prior   to  the   institution  of  her  suit. 

2.  That  plaintiff  has  disposed  of  half  of  her  right  and  title 
in  the  disputed  property  since  the  suit  was  instituted,  and  is 
therefore  no  longer  at  Uberty  to  sue  for  the  whole,  and  should 
have  been  nonsuited  on  this  plea. 
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3.  That  the  village  now  in  the  appellants'  possession  was 
originally  sold  by  the  plaintiff's  brothers  for  the  payment  of 
their  father's  debts,  and  that  the  transfer  is  therefore  valid 
agreeably  to  Mahomcdan  Law. 

The  objections  taken  by  the  appellants,  Ukbur  Singh  and 
Surnam  Singh,  are  to  the  same  purport  as  the  1st  and  Srd 
pleas  of  the  first  appellants,  but  they  urge  a  further  objection 
specially  as  regards  themselves,  viE.  that  they  were  ready  to 
produce  evidence  in  support  of  their  allegation  that  the  village 
in  their  possession  was  sold  by  the  plainMff's  brothers  for  the 
payment  of  their  father's  debts,  but  that  the  Principal  Sudder 
Ameen,  in  violation  of  the  rule  of  procedure  contained  in  ClauseS 
Section  XII  of  Regulation  XXVI  of  803,  refused  to  allow  them 
an  indulgence  of  time  to  produce  this  evidence,  and  proceeded 
to  dispose  of  the  case  on  the  evidence  adduced  by  the  plaintiff. 

As  it  will  be  necessary  in  the  event  of  this  plea  proving  to  be 
well-founded  to  remand  the  suit  on  the  ground  of  incomplete 
investigation,  I  proceed  to  notice  it,  in  preference  to  the  other 
pleas  which  have  for  their  object  the  definitive  reversal  of  the 
Principal  Sudder  Ameen's-  judgment,  and  which  it  would  be 
irregular  to  adjudicate  upon  until  the  objection  of  the  appel- 
lants, Ukbur  Singh  and  Surnam  Singh,  shall  have  been  disposed  of. 
Were  a  different  course  to  be  pursued  and  a  partial  adjudication 
attempted  on  the  record  as  it  now  stands,  there  would  be  a  risk 
of  arriving  at  different  conclusions  from  the  evidence  adduced 
by  the  two  parties  of  (defendants)  appellants  on  the  same 
point  ;  an  inconsistency  which  would  necessitate  the  review  of 
one,  if  not  of  both  judgments,  thereby  protracting  a  litigation 
which  has  lasted  too  long  already. 

On  referring  to  the  Principal  Sudder  Ameen's  proceedings, 
I  regret  to  find  that  the  plea  of  incomplete  investigation  is  well 
founded.  The  suit  was  first  brought  to  a  hearing  on  the  28th 
June  1851,  at  which  date  neither  party  filed  their  exhibits  or  tlie 
names  of  their  witnesses,  which  they  should  have  been  prepar- 
ed to  do,  in  conformity  with  the  notification  issued  on  the  17th 
June,  agreeably  to  the  provisions  of  Clause  2  Section  13 
Regulation  XXVI  of  1814.  Under  these  circumstances  it  was 
competent  to  the  Principal  Sudder  Ameen,  agreeably  to  Clause  3 
of  the  same  section,  in  the  event  of  the  defaulting  parties  not 
assigning  *'  sufficient  and  satisfactory  reason  for  the  delay,  to 
impose  upon  them  such  fine  as  might  be  just  and  proper,  not 
exceeding  in  amount  one-fourth  of  the  institution  fee  or  stamp 
duty"  ;  but  it  was  indispensibly  necessary  under  the  law  above 
quoted  that  a  definitive  period  should  have  been  fixed,  within 
which  the  defendants  were  expected  to  be  prepared  with  thdr 
evidence,  and  in  the  event  of  a  similar  neglect  occurring  a  second 
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ttme^  the  Court  was  authorized  "  either  to  impose   a  second 
fene  under  the  limitation  above  pi*escribed  or  to  proceed  as  in 
bther  cases  of  default.''  But  it  appears  that  the  above  provisions 
have  not  been  strictly  coiifoirmed   to  by  th6  Pl-incipal  Suddei* 
Amt^en,  trho,  when  the  <iase  Was  first  brought  to  a  hearing  on 
the  28th  June,   and  the  parties   were  found  not  prepared  to  file 
their  exhibits  or  the  names  of  their  witnesses,  might  have  been 
jastified  in  fining  the  appellants  for  their  neglect  wh^n  the^case 
was  brought  up  the  second  time^  but  he   was  not  justified  in 
disposing  of  the  case,  without  allowing  the  appellants  a  furthei? 
specified  pei^iod  within   which  to  produce  thisir  evidencei     It  is 
n'dt  sufiibient  to  say^  as  th^  Principal   Suddei*  Ameen  ha^  done 
in   the  present  ini^tance^  that  the  case  had  befeii  pending  up- 
wards of  a  year  and  that  its  decision  could    Hot   be   further 
postponed.     Antecedent  ^ilatoriness  on   thd  pai^t  Of  d;udicial 
functionates  is  no  excuse  for  subsequent  plrectpitancy.  If  more 
attention  were  paid  by  the  Coui^ts  to   the  fix\e^  of  procedure  as 
laid  down   in  the  Regulations,  much  tihnedessalry  delay,  which 
feow  occui's,   might  be  avoided.     The  Couilt  has  at  present  no 
alternative    but  to  again  ^mand   the  suit,   in  otder  that  the 
defect  in  the  investigation,  above  noticed,  may  be  rectified  by  the 
lower  Couirt^s  calling  for  and  examining  the  evidence  wliich  the 
appellants  declare  that  they  al*e  ready  to   produce,  and  passing 
a  fresh  judgment  with  i'eference  thereto.    As  the  plea  now  to  be 
inquired  into  is   of  a   nature  which,  if  proved,   will   aflbct  the 
Irespondenffe  claim  in  i*egard  to  both  parties  of  the  appellants, 
I  consider  it  necessary  to  give  the  benefit  of  it  to  the  appellants 
Sunsgopal  and  Gujadhur,  and  to  direct  a  re-adjudication  of  the 
tease  with  l*eferente  also  to  the  village  in  their  possession. 

the  bth  Otiiobisr  18B». 


rA.  W.  Beobib,         1 
t:<  S*  S.  Brown,  Vjudgt;i. 

L  ri.  B.  HARtNOTON,    J  ^ 


CaSb  No.  342  OF   1852. 


Sptcial  app€aij¥(>in(Aedecinafl  of  Qazee 
Mohomed  Zeeaooila  Khan,  Principal 
Sudder  Ameen  of  Goruckpore,  dated 
SOth  January  1862. 

Maobo  Pandbe  and  otbers^   fD^endantsJ,  Appellants, 

verstis 
JuGburt  Pani^sb  ai^d  others,  (PtaintiffsJ,  Respondents. 

I^HiB  is  a  suit  to  obtain  possession  of  a  two  anna  and  eight 
pie  share  in  mousaliB  Nundola,  fcc.,  of  which  the  proportional 
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jumma  is  estimated  at  E^  134  5-4,  to  reverse  the  order  of  the 
Deputy  Collector  dated  Ist  September  1838^  and  to  amend  the 
record  of  putteedaree  rights  ia  the  settlement  proceedings.  The 
Moonsiff  gave  the  plaintiffs  a  decree  for  a  one  anna  and  four  pie 
share  against  three  of  the  defendants,  who  confessed  judgment, 
but  dismissed  the  rest  of  the  claim,  being  of  opinion  that  the 
plaintiffs  had  not  established  the  fact  of  their  possession  antece- 
dent to  the  settlement.  In  appeal  the  Principal  Sudder  Ameea 
gave  plaintiffs  a  decree  for  the  whole  of  their  claim. 

A  special  appeal  is  admitted  to  try  whether  the  dec^ion  of  the 
Principal  Sudder  Ameen  has  not  been  passed  without  sufficient 
investigation  of  the  merits,  and  on  an  erroneous  assumption  in 
regard  to  the  plaintiffs'  possession  from  the  period  of  the  settle- 
ment to  the  date  of  the  institution  of  the  suit. 

The  Court  observe  that  the  decision  of  the  Principal  Sudd» 
Ameen  is  open  to  the  objections  stated  in  the  above  certificate. 
The  Moonsiff  has  very  distinctly  found  that  the  respondents 
never  had  possession  either  at  or  before  the  settlement,  and 
upheld  the  order  of  the  settlement  officer,  who  concluded  the 
settlement   with  the   appellants   as  the   parties   in   possession. 

The  Principal  Sudder  Ameen  on  the  contrary  declares  that 
not  only  is  the  deed  of  sale  on  which  the  appellants  rest  their 
title  not  proved,  but  that  there  can  be  no  doubt  as  to  the  plaintiffs' 
right  to  the  share  they  claimed,  and  moreover  that  t\\cir  fotses- 
gion  is  proved  by  their  witnesses.  These  witnesses  have  stated 
that  the  respondents  are  and  always  have  been  in  possession  up 
to  the  present  lime,  enjoying  their  seer  land  and  paying  their 
revenue  in  like  manner  as  the  other  putteedars  through  the 
appellants,  and  the  Principal  Sudder  Ameen  accepts  this  evidence 
as  true,  and  makes  it  the  principal  ground  of  his  decision  in 
favor  of  the  respondents.  But  the  Court  cannot  recognise  the 
propriety  of  such  a  proceeding.  The  present  possession  of  the 
respondents  cannot  be  assumed  by  the  Courts  in  the  face  of  the 
recorded  decision  of  the  revenue  authorities  to  the  contrary  at 
the  time  of  settlement.  The  date  of  the  Deputy  Collector's  order 
is  1st  September  183S,  and  this  suit  was  instituted  on  the  18th 
June  1850,  when  only  two  months  and  thirteen  days  were  want^ 
ing  to  complete  the  legal  period  of  limitation.  The  Principal 
Sudder  Ameen  should  have  confined  himself  to  the  single  point 
of  the  respondents' possession  at,  or  antecedent  to,  the  settlement, 
which  is  the  only  matter  for  consideration.  The  dispossession  of 
the  respondents  subsequent  to  the  settlement  must  be  assumed. 
The  moonsiff  has  at  considerable  length  detailed  his  reasons  few 
considering  that  the  respondents  were  not  in  possession  at  the 
time  of  settlement,  and  the  Principal  Sudder  Ameen  has  not 
satisfactorily  refuted  those  reasons :  he  has  placed  credit  on 
11 
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evidence  brought  to  prove  a  fact  which^  agreeably  to  law^  cannot 
be  found ;  the  evidence  is  indeed  opposed  to  the  plaint^  for^  if 
the  respondents  were  in  possession  to  the  extent  they  profess  to 
be,  they  need  not  have  sued  for  its  recovery. 

The  Court  accordingly  annul  the  decision  of  the  Principal 
Sndder  Ameenfor  the  reasons  above  given^  and  remand  the  case 
for  retrial,  and  in  his  revised  judgment  the  Principal  Sudder 
Ameen  will  be  expected  to  confine  his  attention  to  the  rea{ 
point  at  issue,  which  is  not  the  alleged  possession  of  the  respon- 
dents gubsequent  to  the  settlement,  which  cannot  be  admitted, 
but  their  possession  for  a  period  antecedent  to  the  settlement  of 
a  sufficient  duration  to  bring  their  suit  within  the  legal  period 
of  limitation,  with  reference  to  the  lapse  of  time  during  which 
they  have  allowed  the  decision  of  the  revenue  authorities  in  favor 
of  ^e  adverse  possession  of  the  appellans  to  remain  unquestioned, 
and  the  Principal  Sudder  Ameen  should  be  careful  to  avoid  all 
ambiguous  phraseology,  and  to  state  with  precision  the  grounds 
on  which  he  rests  his  conclusions,  should  he  see  no  sufficient 
reason  to  change  the  opinion  expressed  in  his  former  judgment. 


.^ 


The  bth  October  1852. 
Present:  S.  S.  Brown,  Judge. 

r  Special  appeal  from  the  decision  of  H.  C. 
Casb  No.  841  ov  1852.^       Tocher,   Esquire,  Officiating  Judge  of 

I     Allahabad,  dated  the  7th  June  1852. 

Mahomed  Fusbbh,  (Defendant),  Appellant, 

versus 

Jankbe  Pbbshad,  fPlaintiffJ,  Respondent. 

The  decision  will  be  found  in  the  printed  volume  of  the  month. 

A  special  appeal  was  admitted  to  try  whether  the  decisions  of 
the  lower  Courts  were  not  incomplete,  from  their  having  failed 
to  notice  and  dispose  of  the  plea  of  exemption  from  the  claim 
put  forward  by  the  appellant,  Mahomed  Fuseeh. 

The  decisions  are  open  to  the  defect  noticed  in  the  certificate. 
It  appears  that  the  appellant  had  specially  pleaded  in  his  an- 
swer to  the  plaint,  that  he  was  not  liable  to  the  claim  in  common 
with  the  heirs  of  the  deceased  Mahomed  Shufeeh,  by  reason 
of  his  not  having  succeeded  to  any  portion  of  the  inherited  pro- 
perty, and  on  the  plea  being  passed  over  without  notice  by  the 
Principal  Sudder  Ameen  in  the  decree  given  in  the  suit,  it  was 
tenewed  by  him  in  appeal,  but  was  not  adjudicated.  The  omis- 
sions render  the  ju^^enti  of  both  oourts  incomplete,  and  ihsf 

B  2 
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case  is  accordingly  directed  to  hfi  remanded  to  the  court  of  fiwt 
instance,  in  order  that  the  defect  in  respect  to  the  appellant 
may  be  supplied  on  re-trial,  by  a  disposal  of  his  plea  in  due  form* 


The  ISth  October  1852. 
Present:  S.  S.  Brown,  Judge. 


Cass  No.  220  of  1852.^ 


'^Special  appeal  from  the  decirion  of  Rai 
Doobey  Jowailah  Pershad^  Prwapol 
Sudder  Ameen  of  Azimgwrh,  dated  7th 
May  1852. 

DflBBRUJ  SiNOU  AND  OTHERS,  fPUUntiffsJ,  Appellants, 

versus 

Ramgholam  Singh,  ( Defendant ),  Respondent. 

TttK  suit  was  for  the  recovery  of  Rs.  95-5-0,  arrears  of  rent 
due  from  4  beegahs  of  land  for  the  years  1248  to  1257  Pnslee. 
The  matter  was  referred  to  arbitration  in  the  MoonsiflF's  Court 
The  award  which  was  in  favor  of  the  defendant,  having  been 
delivered  after  the  time  fixed  by  the  Court,  and  unaccompanied 
by  the  papers  of  investigation,  was  rejected  by  the  Moonsiff, 
who  gave  a  decree  on  the  merits,  which  was  reversed  on  appeal 
by  the  Principal  Sudder  Ameen,  who  upheld  the  award. 

A  special  appeal  was  admitted  to  try  whether,  with  reference 
to  the  ruling  of  this  Court  in  its  decision  dated  the  22nd 
March  No.  68,  the  Principal  Sudder  Ameen  had  decided  cor- 
rectly in  admitting  the  award  of  arbitration  and  decreeing 
thereon,  notwithstanding  that  the  period  fixed  by  the  Court 
for  its  delivery  had  expired^ 

The  Court  finds  that  the  Principal  Sudder  Ameen  in  decree- 
ing on  the  award  has  not  given  consideration  to  the  chief  rea- 
son assigned  by  the  Moonsiff  for  its  rejection.  It  has  been 
already  ruled  in  the  precedent  referred  to,  and  in  the  decision 
of  the  28th  June,  No.  187,  that  the  powers  of  arbitrators  ^ 
pointed  under  the  Begulation  XXI  of  1803  cease  of  themselves, 
unless  they  are  renewed  by  order  of  the  Court,  and  that  the 
acts  performed  by  them,  without  such  express  enlargement,  are 
rendered  void  by  defect  of  jurisdiction.  In  conformity  with 
these  precedents,  the  Court  annul  the  decision  of  the  Prind- 
pal  Sudder  Ameen,  and  direct  the  remand  of  the  case  to  his 
Court,  itt  order  that  it  may  be  disposed  of  in  due  form. 
10 
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The  6M  October  1852. 

Present :   H.  B,  Hamngton,  Judge. 


{Special  appeal  from  the  decision  of  R.  J. 
Tayler,  Esq.,  Judqeof  Jounpore,  dated 
the  \bth  April  1852. 

BpDLOo,  (Plaintiff),  Appellant, 

versus 

MussuMAT  Khoobo^  (Defendant J,  Respondent, 

The  particulars  of  the  case  are  reported  in  the  volame  of 
printed  decisions  for  the  month. 

.  In  the  petition  of  special  appeal  presented  by  the  appellant 
to  the  Court,  he  pleads  that  the  Judge  has  acted  irregularly 
and  illegally  in  deciding  the  question  of  law,  raised  by  the 
pleadings,  upon  sl  futwa,  not  furnished  by  the  constituted  Ma- 
homedan  Law  Officer  of  any  Court,  but  procured  by  the  res- 
pondent from  some  unknown  person  upon  an  hypothetical  case 
put  by  herself  and  favourable  to  her  own  views,  whereas  the 
law  requires  that,  when  a  reference  to  a  Mahomedan  Law  Offi- 
cer may  be  found  necessary  to  determine-  any  point  of  law 
arising  out  of  a  pending  case,  a  statem/enit  of  the  facts,  on 
which  the  question  of  law  may  arise^  is  to  be  made  out  in 
writing  and  signed  by  the  Judge  and  transmitted  to  the  Law 
Officer  for  his  opinion.  In  disposing  of  the  suit,  now  before 
the  Court  in  appeal,  the  Judge  has  evidently  not  attended  ta 
the  rule,  above  quoted,  and  the  Court  are  compelled,  therefore, 
to  admit  a  special  appeal  in  the  case  on  the  grounds  pleaded  by 
the  appellant,  and  annuUing^  the  decision  of  the  Judge,  to  re- 
mand the  case  to  his  file,,  in  order  that  he  may  now  conform  to^ 
the  law  in  the  respect  above  noticed.  In  giving  effect  to  the 
Court's  CHrders  it  will  be  the  duty  of  the  Judge,  in  drawing  out 
a  statement  of  the  facts  found  by  him  upon  a  review  of  the 
proceedings,  carefully  to  note  all  the  material  points  which  it 
may  be  proper  that  the  Law  Officer  should  have  before  him,  ia 
order  to  enable  him  to  furnish  a  correct  exposition  of  the  law^ 
applicable  to  the  case  upon  the  facts  so  found,  and  upon  the 
receipt  of  that  officer's  opinion  the  Judge  will  proceed  to  pasa 
a  new  decision  in  the  case,  conformable  to  law* 
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The  7th  October  1862. 
Pre$ent :  A.  W.  Bbobib^  Judge. 

{Special  appeal  from  the  decision  of  D, 
Robertnon,  Esq.,  Officiating  Judge  ef 
BareUly,  dated  8/A  June  1852. 

Wajid  Ali  and  othses,  fPlaifUiffiJ,  Appellants, 

versus 

Laljbbicull  and  othbbs^  (Defendants),  Respondents. 

Fob  the  Officiating  Judge's  decision  see  pages  103  and  104 
of  the  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  ''  whether  the  Offldat* 
ing  Judge  was  justified  in  nonsuiting  the  plaintiffs  under  the 
Circular  Order  of  the  Uth  January  1889.** 

In  the  opinion  of  the  Court  the  Circular  Order  referred  to 
by  the  Officiating  Judge  is  not  applicable  to  the  present  case. 
The  preyious  suit  instituted  by  the  appellant,  to  which  the 
Officiating  Judge  refers^  was  brought  under  the  proyisions  of 
Section  6  Regulation  YIII  of  1831,  '^  to  contest  the  justice  of 
a  summary  award  of  the  revenue  authorities/'  by  which,  on  the 
complaint  of  the  respondents^  possession  of  the  land  in  diqiute 
had  been  decreed  to  them.  The  appellant,  in  his  regular  suit 
to  contest  the  decision  of  the  revenue  Court,  acted  quite  regu- 
larly in  restricting  his  plaint  to  the  point  adjudicated  by  the 
latter  ;  and  would^  indeed,  have  subjected  himself  to  the  penal- 
ty of  nonsuit  for  misjoinder  of  claims,  had  he  sought  to  recover 
more  than  he  had  been  deprived  of  by  the  summary  award. 
The  Circular  Order  of  the  11th  January  1839  was  intended  to 
apply  only  to  strictly  original  suits^  in  which  the  plaintiffs 
have  the  option  and  are  expected,  to  include  the  whole  of  tfadr 
claim  arising  out  of  the  same  cause  of  action.  Suits  institut- 
ed under  Section  6  of  Regulation  YIII  of  1881  are  clearly  ex- 
ceptions to  this  general  rule  ;  for,  though  technically  they  are 
regarded  as  original  regular  suits,  they  are  in  fact  appeals  to 
the  ordinary  CW\\  Courts  from  the  decisions  of  the  extraordinary 
or  special  Revenue  Courts,  to  which  is  entrusted  the  original 
summary  jurisdiction  in  such  cases ;  and  the  Civil  Courts  are  at 
liberty  to  afford  redress  to  the  extent  of  the  injury  inflicted  by 
the  Court  of  primary  jurisdiction,  and  no  more.  The  appellant, 
therefore,  has  not  contravened  the  Circular  Order  of  the  11th 
January  1839,  and  his  suit  should  not  therefore  have  been  dis- 
missed on  this  ground. 

I  reverse  the  decision  of  the  Officiating  Judge  and  remand 
the  suit  for  retrial  on  its  merits. 

Digitized  by  VjOOQIC 


Present 


611 

TTie  7th  October  1852. 

TA.  W.  Bbgbie^       T 
;-|  S.  S.  Brown,  >  Judges. 

LH.  B.  Harington,  J 


r  Regular  appeal  from  the  decision  of  Motdvee 
n  XT  ifi.!  iQKi  J  Mahomed  Kurreem-oollah  Khan.  Princi'^ 
Ca8.No.164of1851.^      pal  Sudder  Ameen  of  Agra,  dated  25/A 

L     Jwnc  1851. 

PuRSRAM,  (PlairUiff),  Appellant, 

versus 

Dhurm  Dabs  and  another,  (Defendants),  Respondents. 

This  was  an  action  for  the  redemption  of  a  mortgage  on  the 
ground  that  the  principal  and  interest  of  the  money  borrowed 
had  been  liquidated  from  the  usufruct  of  the  estate  during  the 
period  that  it  had  been  in  the  possession  of  the  mortgagee,  who, 
it  was  further  alleged,  had  collected  the  sum  of  Bs.  8122-13-6,  in 
excess  of  his  claim,  from  1236  to  1257  Fuslee,  which  the  plainti£f 
also  sought  to  recover. 

The  defendants  deny  that  the  loan  has  been  liquidated, 
declaring  that,  so  far  from  the  estate  yielding  any  profit,  they 
have  sustained  an  annual  loss;  they  also  contend  that  a  claim  for 
mesne  profits  for  a  period  in  excess  oftwelve  years  cannot  be  heard 
under  the  statute  of  limitations. 

The  Principal  Sudder  Ameen  was  of  opinion  that  the  plaintiff 
had  failed  to  establish  his  plea,  that  the  principal  and  interest  of 
the  loan  had  been  liquidated  from  the  usufruct  of  the  estate, 
and  he  consequently  dismissed  the  claim  with  costs. 

In  his  reasons  of  appeal  from  this  decision  the  appellant  has 
urged  three  pleas :  1st  that  there  is  proof  of  the  mortgagee  having 
collected  a  sum  of  nearly  2000  Bs.  by  the  sale  of  grass  produced 
upon  the  estate* 

2ndly,  that  the  Principal  Sudder  Ameen  has  fixed  the  rent  of  the 
seer  lands,  cultivated  by  the  mortgagee,  at  too  low  a  rate;  and 

3rdlyy  that  he  has  not  been  allowed  a  sufficient  sum  on  account 
of  the  profits  of  the  estate  from  1236  to  1241  Fuslee  which  have 
been  greatly  understated.  The  appellant's  vakeel  has  also  verbally 
pleaded  an  error  in  the  Principal  Sudder  Ameen's  calculations^ 
which  is  obvious  and  is  not  disputed. 

With  regard  to  the  first  plea  the  Court  remark  that  the  item  in 
question  is  not  entered  in  the  usual  village  papers  furnished  to 
the  Revenue  Authorities,  and  that  there  is  no  satisfactory  proof, 
either  that  the  mortgagee  has  been  in  the  habit  of  selling  the 
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grass  growing  on  theesti^tey  much  less  of  its  having  yielded  any 
thing  approaching  to  thie  sum  claimed  by  the  appellant^  or  that 
he  has  appropriated  the  grass  otherwise  than^  as  standing  in  the 
place  of  the  proprietor,  he  was  fully  entitled  to  do  as  one  of  his 
aemindaree  duesi.  The  Court  are  therefore  of  opinion  that  this 
item  has  been  properly  disallowed  by  the  Principal  Sadder 
Ameen ;  in  fact,  the  appellants  vakeel  appears  to  have  felt  so 
satisfied  of  thQ  weakness  of  the  ground  upon,  which  it  rested, 
that,  upoA  the  appeal  first  oomiAg  OiU  for  a  hearing  before  a  full 
3ench,  he  abandoned  the  plea. 

The  second  plea  is  equally  unsupported  by  proof  as  respects 
the  rent  of  the  seer  lands  cultivated  by  the  mortgagee,  the 
amount  of  which  is  entered  in  the  accounts  of  only  two  years; 
^o  dispute  exists  as  to  the  quantity  of  seer  land  cultivated  b^ 
the  mortgagee,  though  it  varied  considerably  in  the  different  years,^ 
and  the  Principal  Sudder  Ameen,  having  adopted  the  rent  en- 
tered in  the  accounts  of  the  two  years,  above  referred  to,  as  his 
standaicd,  and  taken  the  average,  has  fixed  the  rent  of  the  re- 
maining years  in  accordance  therewith.  In  the  absence  of  other 
^nd  better  proof,  this  course  appears  to  the  Court  to  have  been 

{*u9t  (^d  equitable,  and  they  aro  of  opinion  that  the  appellant 
^{^^  failed  tQ  assign  any  sufficient  reason  for  their  interference 
witl^  thisi  part  of  the   Principal   Sudder  Ameen's  decision. 

A^  regards  the  third  and  la^t  pilea,  it  appears  that,  no  proper 
accounts  having  been  filed  by  the  mortgagee  for  the  years  12^ 
to  1241  Fuslee,  both  inclusivCj^  the  Principal  Sudder  Ameen  was 
of  opinion  that,  without  going  further  into  the  question  of  the 
amount  of  the  profits  of  those  years,  they  should  be  taken  by 
the  mortgagee  in  lieu  of  interest ;  but  th^  Co^xt  are  unable  to 
concar  in  the  justness  of  this  proceeding  >  tj\ey  observe  that  it 
was  the  duty  of  the  party,  now  representing  tl^e  original  mort- 
gagee, on  the  institution  of  this  suit  againsgt  h^m,  to  have 
furnished  the  accounts  required  by  law  of  the  gross  collec- 
tions and  disbursements  of  the  estate  Cor  the  yea^  above 
mentioned,  equally  with  the  other  years  of  the  ocoi^pi^i^cy  of 
himself  and  his  predecessors,  and  the  mortgager  cannot  be  al^^- 
eJ  ta  suffer  for  his  neglect  of  a  positive  daty.  In  the  abn 
sence  of  such  accounts  it  becomes  necessary  tot^ke  the  next  best 
proof  available  by  whichever  party  adduced^  and  the  appellant 
having  filed  an  attested  copy  of  the  dowl  papers  given  in  by 
the  mortgagee  to  the  Collector  at  the  time  he  applied  for  a 
renewal  of  the  settlement  in  his  name,  and  upon  which  he  baa* 
ed  bia  application  to  be  admitted  to  engage  for  the  estate  at 
thQ  jmmma  specified  tbeitein,  he  can  hjkve  no  just  cause  of  oom- 
plaint  that  the  Court  aooept  his  own  accounts,  as  shewing  the 
proceeds  of  the  estate  during  the  six  yeara  in  question,  and 
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found  their  calculations  thereupon  as  res^ards  those  yesirs; 
From  an  account,  which  has  been  prepared  in  the  office  by 
ortler  of  the  Court  in  accordance  with  these  views,  and 
which  has  been  filed  on  the  record  of  the  appealed  suit, 
it  appears  that,  after  makin«^  the  usual  deductions  for  charges  of 
eolleotion  and  other  authorized  charges,  at  the  date  of  the  insti* 
tution  of  the  suit  the  principal  and  interest  of  the  sum  borrow- 
ed on  the  mortgage  of  the  estate  had  been  fully  liquidated 
from  the  usufruct,  and  that  the  sum  of  Ra  2953-1 1-9^ 
had  been  collected  in  excess  of  this  sum;  as  however  B&  1057-0-9^ 
accrued  more  than  twelve  years  antecedent  to  the  date  of  the  ap- 
pellant's suit,  Tiz.  from  1240  to  1245  Fuslee,  which,  following  the 
precedents  established  by  the  decisions   of  the  Court  in  the 

±%»  1.     T,         J   i-u       A      It    *  cases   cited  in  the  margin  *  ho 

*  Mehar  Dass  and  others,  AppeUanta,  ,  _,         :t      t       A 

ter9V9  cannot  be   allowea,  the  Court 

Hajee  Mahomed  Imam  Baktb,  Hctpondeat,     deduct  this  SUm,  and  annulling 
4tb  September  1819  No.  1G9  of  1S48.       ^^     decision  of  the  Principal 

Sultunut  bmg  anl  others,  Appellants,         ^     ,  ■»         *.  i  . 

ffomuM  Sudder  Ameen,  p«issa  decree  m 

Hmuioo  Sing  and  otbera,  Roipoodonts,      favour    of   the    appellant     for 

25th  June  1S50  No.  m  of  1849,  x^demption,  with  mesne  profits 

to  theextentof  Kb,  1896-11*0,  and  interest  and  costs  of  both  Courts, 

in  proportion  to  the  amount 'of  the  claim  allowed. 


ne  7th  October  18b^. 

fA.W.  Begbi?,       ] 
Present  :<  S.  S.  Bkown,  yjtidges. 

LH.  B.  Harington,  J 

r  Special  appeal  from  the  decision  of  G.  F. 
Case  No.  332  of  1852.  <       Harvey,  Esq,,  Judge  of  Caivnpore,  dated 

I     Wth  March  1852. 

SuDHARSS  Lall,  fPlai$U^ff'J,  Appellant, 

verstts 

MuTHRA  PjSRSHAUD  AND  OTOERs,  fD^cndontsJ,  Respondents^ 

A  FULL  report  of  the  particulars  of  the  case  is  given  in  the 
volume  of  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  1st,  whether,  four  of  the 
six  appellants,  who  had  appealed  to  the  Judge's  Court  from 
the  decision  of  the  Sudder  Ameen,  having  withdrawn  their  ap- 
peal and  admitted  the  justness  of  the  plaintiff's  claim,  the  case 
could  proceed  to  a  decision  on  the  merits  on  the  appeal  of  the 
remaining  two  appellants;  and  2ndl7,  whether,  supposing  the 
Judge  to  have  been  competent  to  proceed  to  a  decision  of  the  case. 
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notwithstanding  the  withdrawal  of  four  of  the  appellants  to  hit 
Courts  he  was  not  required  to  confine  his  order  reversing  the 
judgment  of  the  lower  Court  to  tlie  interests  of  the  parties  who 
prosecuted  the  appeal  before  him  to  a  decision^  instead  of  ex- 
tending it  to  the  whole  judgment  and  dismissing  the  claim  of 
the  plaintiff  in  ioto,  without  assigning  any  special  reason  for  de- 
viating from  the  established  practice  in  respect  to  parties  who 
may  confess  judgment. 

Upon  the  general  question,  inyolved  in  the  first  ground  of  the 
certificate  of  special  appeal,  the  Court  are  unanimous  in  the 
opinion  that,  when  one  or  more  of  sereral  defendants,  who  may 
have  joined  in  an  appeal  from  the  decision  of  the  Court  below, 
may,  for  any  reason,  withdraw  from  the  appeal,  their  withdrawal 
should  not  be  allowed  to  prejudice  the  right  of  the  remaining 
appellants  to  a  hearing  and  decision  of  their  appeal  upon  the 
merits;  and  that  the  appealed  suit  should  consequently  proceed 
as  if  no  such  change  amongst  the  parties  to  it  had  taken  place. 
This  rule  would  appear  to  be  in  conformity  to  the  established 
practice  of  the  Ciyii  Courts  in  these  provinces,  and  the  Court 
consider  that  it  would  be  unjust  to  the  parties,  who  may  be  de- 
sirous of  prosecuting  the  appeal  to  a  decision,  to  introduce  any 
modification  of  it. 

With  regard  to  the  second  ground  the  Court  remark  that  die 
decision  of  the   Judge  passes  over,  without  notice,  the  fact  of 
four  of  the  appellants  to  his  Court  having  withdrawn  from  the 
appeal  white  it  was  pending  before  him,  and  that  he  has  charged 
the  plaintiff  generally  with  their  costs,  equally  with  those  of  the 
other  appellants.     In  the  absence  of  any  allusion  in  the  Judge's 
decision  to  the  '^  bazdawees^'  filed  by  the  appellants  referred  to, 
in  which  they  distinctly  admitted  the  justness  of  the  plaintiffs 
claim,  the  Court  can  only  suppose  that  they  must  have  escaped 
his  observation,  and,  as  it  is  impossible  to  say  to  what  extent  diey 
might  have  influenced  his  judgment  upon  the  merits  of  the  case, 
and  particularly  in  regard  to  the  question  of  costs,  had  he  ad- 
verted to  them  at  the  time  he  disposed  of  the  appeal,  the  Court 
deem  it  proper  to  annul  the  decision  of  the  Judge  and  to  remand 
th€$  case  to  his  file,  in  order  that  he  may  now  take  the  '^baida- 
wees''  filed  in  his  Court  into  consideration,  and  pass  such  order 
in  respect  to  them  as  may  appear  tohim  just  and  proper,  and 
conformable  to  established  practice. 
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7%€  7th  October  1852. 

TA.  W.  Beqbib,         "I 
-•<  S.  S.  Bbown^  >  Judges. 

[^H.  B.  Harington^   J 


C  Special  appeal  from  the  decision    of  D. 
CaixNo.  285or   1852.4      Robertson,  Esq.,  Offg.  Judge  of  Bareitty, 

I     dated  2>Srd  April  1852. 

Gholam  Ali  and  anothbr,  ('Defendants J,  Appellants, 

versus 

FuRMXsHURSB  Da88^  f  Plaintiff  J,  Respondent. 

The  plaintiff  instituted  this  suit  to  recover  a  sum  of  money 
upon  a  bond  from  four  defendants  and  succeeded  in  the  Court 
of  first  instance  in  obtaining  a  decree  against  them  all. 

From  this  decision  two  only  of  the  defendants  appealed,  and, 
as  they  had  not  made  the  other  two  defendants  parties  to  the 
appeal  by  including  them  amongst  the  respondents,  and  had  laid 
their  appeal  for  the  reversal  of  the  entire  decree,  the  Officiating 
Judge,  following  the  precedent,  which  he  considers  to  have  been 
established  by  the  decision  of  the  Sudder  Dewanny  Adawlut  at 
Calcutta,  in  the  case  of  Kishen  Chunder  Rai  and  others,  dated 
18th  November  1851,  struck  the  appeal  off  the  file  without 
going  into  the  merits. 

From  this  order  a  special  appeal  was  allowed  to  try  whether 
the  Judge,  in  dismissing  the  appeal  of  the  appellants  to  his  Court 
on  the  ground  set  forth  in  his  proceeding,  had  not  acted  contrary 
to  the  practice  of  the  Courts  in  these  provinces,  as  established 
by  numerous  decisions,  and  as  distinctly  recognized  by  the 
Construction  No.  997;  and  whether  the  precedent  of  the  Calcutta 
Court,  quoted  by  the  Officiating  Judge,  could  be  held  to  be 
applicable  to  the  present  case. 

The  Court  are  unanimously  of  opinion  that  the  order  of  the 
Officiating  Judge  is  open  to  the  objection  stated  in  the  certificate 
of  special  appeal,  and  that  it  cannot  be  maintained.  They  observe 
that  the  Construction  No.997,  to  which,  though  directly  applicable 
to  the  appealed  suit  before  the  Officiating  Judge,  that  officer 
appears  not  to  have  adverted,  is  still  in  force  in  these  provinces, 
not  having  been  either  formally  rescinded  by  an  order  of  the 
Court  or  judicially  superseded  by  any  of  its  decisions,  and  that 
no  decision  of  the  Court  has  judicially  ruled  that,  where  one 
only  of  several  defendants  may  appeal  from  a  decree  passed 
against  them  all  jointly,  he  must  include  his  co-defendants 
amongst  the  respondents  in  order  that  his  appeal  may  be  heard. 
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upon  thetnerits,  wliile^ trithregtwrd to  the  precedent  of  the  Calcnt- 
ta  Court  referred  to  by  the  OfiSciatiug  Judge,  the  Court  remark 
ihat  it  has  been  modified  by  a  more  recent  decision  of  that 
Court  in  the  case  of  Tarrakunt  Lahooree  and  others, rersusBh^- 
garutee  Dehah,  dated  7th  Junelast^by  which  they  have  ruled  that 
'^  where  the  point  at  issue  in  a  suit  as  regards  the  defendants  is 
identical  and  turns  on  one  ground  of  title  which  is  common  to 
them  all,  it  incompetent  to  any  one  of  the  co-defendants  to  appeal 
against  the  whole  decree^  and  the  Courts  may  reverse  the  decree 
in  favour  of  all  thedefendantsthoughnot  joining  in  the  appeal.'* 
The  decision  of  the  Officiating  Judge  is  annulled,  and  he  is 
directed  to  restore  the  appeal  to  his  Court  to  its  former  number 
on  the  file,  and  to  proceed  to  dispose  of  it  on  the  merits  m 
reference  to  the  foregoing  observations. 

The  7th  October  \^^% 

TA.W.  Begbib,  7 

Fresent:<  S.  S.  Brown,  y Judges. 

LH.  B.  Harington,    J 


CAStNo.26?OFl852. 


Special  appeal  from  ike  decision  ofRT. 
Tucker,  Esq,,  Offg,  Judge  of  Fattd^pore^ 
dated  15/A  Aprii  1852. 

HuRSUHAE  AND  ANOTHER,  fPloinliffs),  Afpdl&m'i^ 

versms 
Daimali  and  others,  fDefendanisJ,  Respondents. 

The  circumstances  of  the  case  are  briefly  these.  At  the  tut 
general  settlement  six  beegahs  twelve  biswahs  of  land,  vhicktie 
plaintiffs  claim  to  hold  free  of  rent  under  a  grant  from  the 
Nazim  Ulmas  Ali  Khan,  were  included  in  the  rent-roll  of  the 
estate  to  which  the  land  is  attached  at  an  annual  rent  of  mne 
rupees.  The  rent-roll  having  been  published  in  the  nsttal  manner^ 
the  plain tiffis  ap^^euredas  objectors  and  claimed  to  have  the  Ita^ 
struck  out  of  the  roll,  but  after  enquiry  their  objections  were 
disallowed  by  the  settlement  Officer  by  an  order  dated  the  27th 
April  1841.  This  suit  has  been  brought  to  set  aside  that  order, 
to  have  the  land  in  dispute  exclud^  from  the  rent-roll,  and 
to  obtain  a  refund  of  the  rents  subsequently  received  by  tke 
defendants,  with  interest. 

The  Principal  Sadder  Ameen  dismissed  the  claim  on  tbe 
ground  ^^  that  the  Civil  Courts  had  no  power  to  declare  what 
land  is,  and  what  land  is  not,  liable  to  payrenP  and,  in.  i^)p^> 
this  decision  was  nphdd  by  the  Officiating  Judge,  except  tkat  te 
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was  of  opinion  that  the  Pfincipal  Sadder  Ameen  should  hate 
nonsuited  the  plaintiflf  without  entering  into  the  merits  of  the 
case,  in  reference  apparently  to  the  rules  laid  down  in  the 
Circular  Orders  of  the  13th  September  1843. 

A  special  appeal  was  allowed  to  try''  whether  with  advertence 
to  the  provisions  of  Section  20  Regulation  VII  of  1822,  and 
various  precedents  of  the  Court,  the  Officiating  Judge  was  not 
wrong  in  declaring  the  claim  of  the  plaintiffs  not  to  be  cogni- 
sable by  the  Civil  Courts,  and  in  affirming,  on  that  ground, 
the  decision  of  the  Court  below,  which  had,  in  like  manner, 
dismissed  the  claim  as  barred. 

The  Court  ,are  unanimous  in  the  opinion  that  the  lower 
Courts  are  in  error  in  declaring  the  Civil  Courts  not  to  have 
jurisdiction  of  the  claim  of  the  plaintiffs  as  brought. 

They  observe  that  the  mistake  into  which  the  Officiating  Judge 
has  fallen  appears  to  have  arisen  from  his  having  confounded 
the  office  of  Special  Commissioner,  created  by  Regulation  III 
of  1828,  and  which  has  latterly  been  held  by  the  zillah  and 
city  Judges  conjointly  with  their  own  offices,  with  the  judicial 
functions  exercised  by  Settlement  Officers  under  the  provisions 
of  Regulation  VII  of  1822 ;  the  decrees  of  the  resumption 
Courts,  established  by  the  Regulation  first  cited,  are  final,  and 
cannot  be  made  the  subject  of  a  suit  in  the  Civil  Courts  with 
a  view  to  their  reversal,  but  the  decisions  passed  by  the  Revenue 
Officers  in  the  exercise  of  the  judicial  functions  vested  in 
them  by  the  latter  enactment  are  expressly  declared  to  be  open 
to  a  regular  suit  in  the  Civil  Courts  of  the  district,  to  which 
Courts  also  an  appeal  lies  from  the  decisions  of  the  Collectors 
of  revenue  in  cases  originally  instituted  before  them  under  the 
terms  of  Section  30  Regulation  II  of  1819.  The  Civil  Courts 
were,  therefore,  fully  competent  to  entertain  the  claim  of  the 
plaintiffs,  as  brought,  to  set  aside  the  order  of  the  Settlement 
Officer,  though,  before  entering  into  the  facts  of  the  case,  it  would 
be  their  duty  to  consider  and  determine  whether  the  claim  of 
the  plaintiffs  to  hold  the  land  in  dispute  free  of  rent  fell  with 
in  the  provisions  of  Section  30  Regulation  tl  of  1819  and  was 
referrible  or  not  to  the  Collector  for  investigation  and  report, 
in  determining  which  point  due  regard  should  be  had  to  the 
precedents  of  the  Court,  and  more  particularly  to  the  decision 
passed  by  it  under  date  the  25th  May  last,  in  the  case  of 
Ramdut  Misr  vemtf  Nathoo  Singh* 

The  Court  accordingly  annul  the  decisions  of  the  Principal 
Sadder  Ameen  and  Officiating  Judge,  and  remand  the  case  to  the 
file  of  the  former  officer  to  be  tried  upon  the  merits  in  reference 
to  the  foregoing  observations. 
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The  9th  October  1852. 

Beqbie^        "I 
Jeown,  Vj 

Uarington,  J 


{A.  W.  x.x.«i>tB,         J 
S.  S.  Beown,  ^Judges. 

H.  B. 


CBegtdar  appeal  from  the  decision  of  J. 
Case  No.  141  of  1852.  <<      Lean,  Esq,,  Judge  of  Moradabad,  doled 
t     ihe  25/A  March  1852. 
Syud  Saadot  Ali,  (Plaintiff J,  Appellant, 
versus 

Stud  Halbsbc  Shah  and  Stud  Mobaritk  Shah^  (Defendants), 

Respondents. 

The  particulars  of  this  case  are  given  ia  the  decision  of  the 
Judge,  which  will  be  found  in  the  printed  decisions  of  the 
month. 

In  the  reasons  of  appeal  it  is  objected  by  appellant  that  his 
suit  has  been  dismissed  by  the  lower  Courts  notwithstanding 
that  the  Judge  admitted  the  fact  of  the  appropriation  of  some 
of  the  ornaments  by  the  respondents  to  be  proved.  It  is  urged 
that  the  reason  assigned  for  the  rejection  of  the  evidence  of  the 
witnesses  Talib  Ali,  Tahavur  Ali^  and  Buheem-oollah  is  insuffi- 
cient; that  the  fact  of  their  being  the  servants  of  the  appellant 
does  not  disqualify  them  from  bearing  testimony  to  the  circam- 
stances  which  none  but  servants  or  members  of  the  family 
could  have  known,  and  that  the  proofs  were  not  confined  to 
their  evidence,  but  comprised  the  evidence  of  other  witnesses 
who  were  persons  of  character  and  credit.  The  Judge  objected 
that  the  witnesses  had  not  deposed  fully  to  the  number  and 
value  of  the  ornaments,  but  a  full  declaration  of  both  particu- 
lars had  been  made  in  the  former  cases  between  the  parties  in 
the  Criminal  Court,  and  the  respondents  had  acknowledged  the 
claim  without  any  reservation,  and  had  promised  restitution. 
The  Judge,  it  was  true,  had  understood  this  promise  as  having 
reference  only  to  such  portion  of  the  property  as  had  been 
found  in  the  course  of  the  search  by  the  police  in  respondent's 
house,  but  the  purport  of  the  letter  addressed  by  the  respon- 
dents to  appellant  clearly  shewed  that  it  referred  to  the  whole 
of  the  property,  found  and  not  found,  and  the  respondents,  in 
their  answer  to  the  plaint,  did  not  take  up  any  objection  of 
the  kind  on  their  own  behalf,  but  rested  their  case  on  a  total 
denial  of  the  claim.  It  is  further  pleaded  that  the  judgment 
should  not  have  proceeded  on  the  conclusions  from  the  evidence 
arrived  at  in  the  Criminal  trial,  but  on  the  proofs  and  evidenotf 
in  the  record. 
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The  respondents  appeared  by  vakeel,  but  failed  to  file  any 
answer  to  the  appellant's  reasons,  until  after  the  case  had  been 
heard  and  argued  before  the  full  Court.  The  Court  have  given 
due  consideration  to  the  verbal  pleadings  of  their  vakeel,  but 
they  are  of  opinion  that  it  would  not  be  fair  to  the  opposite 
party  to  admit  an  answer  after  the  party  filing  it  has  had  the 
advantage  over  his  opponent  of  a  prior  hearing  of  the  case. 

The  several  averments  on  which  the  claim  is  founded  are,  that 
ornaments  belonging  to  appellant  of  the  number  and  value  de- 
clared in  the  plaint  were  taken  by  the  appellant's  wife  to  the 
house  of  her  relations,  the  respondents ;  that  respondents 
seized  by  force  the  paiiaraha  containing  them  from  appellant  on 
his  return  home  with  his  wife ;  that  a  portion  of  the  ornaments 
were  afterwards  found  on  a  search  of  the  respondents'  house 
by  the  police,  and  that  respondents  both  before  and  after  the 
finding  had  promised  full  restitution  verbally  and  by  letter. 
The  only  point  for  consideration  in  appeal  is  the  sufficiency  of 
the  reasons  assigned  by  the  lower  Court  for  the  rejection  of  the 
appellant's  evidence  on  these  facts. 

It  appears  that  the  appellant,  after  failing  in  his  criminal 
prosecution  of  the  respondents,  brought  the  present  suit  for  re- 
dress of  the  civil  injury  alleged  by  him,  and  adduced,  in  sup- 
port of  his  claim,  evidence  which  had  been  already  before  the 
Zillah  Court  in  the  criminal  trial.  The  Court  are  of  opinion 
that,  under  these  circumstances,  the  Judge  was  in  error  in  in- 
corporating in  his  decree  the  remarks  recorded  by  him  as  Ses- 
sions Judge,  and  in  referring  to  those  remarks  for  the  estimate 
formed  by  him  of  the  evidence  in  this  suit,  particularly  in  ad- 
vertence to  the  fact  that  the  acquittal  of  the  parties  charged 
had  followed  on  a  legal  defect  in  the  indictment,  and  not  on 
the  merits.  The  evidence  previously  given  was  available  for 
the  purpose  of  comparison,  but  it  was  necessary  with  a  view  to 
the  completeness  of  the  judgment  that  the  reasons  for  the  dis- 
belief of  the  evidence  in  the  present  action  should  have  been 
separately  and  distinctly  stated.  The  general  grounds  of  the 
judgment  having  been  recorded  so  as  to  admit  of  their  being 
tried  in  appeal,  the  Court  do  not  think  that  any  useful  purpose 
would  be  answered  by  the  remand  of  the  case  for  the  correction 
of  this  informality,  and  they  proceed  accordingly  to  pass  judg- 
ment  on  the  case  as  it  is  now  before  them. 

In  regard  to  the  first  averment  of  the  appellant,  the  Judge 
has  distrusted  the  evidence  of  the  witnesses,  Talib  Ali,  Tahavur 
Ali  and  Buheem-ooUah,  who  depose  to  their  having  escorted 
appellant's  wife  to  the  house  of  her  relatives,  and  to  having 
made  over  the  ornaments  to  the  respondents,  and  has  express- 
ed a  ^oubt  whether  the  appellant  on  the  occasion  of  sending 
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tila  v^xte  to  her  father's  house  sent  ik>  lar^  an  amoant  df  dnts- 
tnents  with  her,  it  being  usual  on   such    occasidns  for  a  wife  to 
take  a  few  and  necessai^y  ornaments  with  her,  and  not  all  her 
ornaments.     The  only  reason  assigned  for  the  distrust  is  dnwB 
from  the  remarks  on  the  criminal  tl4al^  and  has,  in  the  opinkm 
of  the  Court,  been  sufficiently  met  by  the  appellant's  objeetioM 
in  his  reasons  of  appeal.      The  respondents  have  endearoured 
to  prove  by  count^tr-evidence,  which  has  not  been  noticed  by 
the  Judge,  that  only  two  pel'sons,  one  Gool  Khati  and  another, 
accompanied  the  lady,  but  neithci*  of  these  persons  has  been 
produi[;ed  by  them,  and  the  dispositions  of  their  witnesses  mte 
of  so  loose  and  summary  a  dhai'actel^,  that  the  Coort  place  no 
confidence  in  them.     The  balance  of  pitobabiltties  is  also  in  the 
Coui^t*ii  opinion  against   the  doubt  entertained   by  the  Jiid|;e. 
It  appears  from  the  statement  made  by  the  Respondent,  Moo- 
baruk  Shah,  befol*e  the  Magistrate,  copy  of  which  is  in  the 
record,  that  the  lady  %vas  dissatisfied  with  hel*  husband's  oon* 
duct  and  treatment,  and  desired  to  idthdraw  herself  ftom  his 
controul,   and   that,  shortly  after  her  arrival  at  her  father's 
house,  she  took  measures  for  the  institation  of  a  suit  for  the 
restitution  of  her  dower.     The  visit  was  therefore  not  an  ordi- 
nary one,  but  had  evidently  beeti  preconcerted  with  that  object^ 
and  the  presumption  naturally  arises  that  she  collected  and 
took  with  her,  under  pretext  of  the  visit,  all  the  available  pro- 
perty in  her  possession,  the  amount  of  which,  with  reference 
merely  to  the  circumstances  and  position  in  lite  of  her  hus- 
band, doe^  not  appear  to  the  Court  to  be  in  itself  open  to  die 
Suspicion  of  exaggeration. 

The  evidence,  in  proof  of  the  faet  of  the  seizure  of  the  pro* 
perty  by  the  respondents,  which  is  a  material  one  in  the  case 
for  the  appellant,  has  not  been  directly  noticed  in  the  judg- 
ment. The  respondents  deny  it,  but  it  has  been  depo^  td 
very  positively  by  two  of  the  appellant^s  witnesses^  and  their 
evidence  receives  sttong  cotifirmation  from  the  copies  of  the 
reports  of  the  occurrences,  ^tirhich  were  made  by  both  parties  at 
the  nearest  police  station  immediately  afterwajrds.  The  parti- 
culars, as  then  declared  by  the  appellant,  do  not  Tary  in  any 
respect  from  the  statements  subsequently  put  forUi  by  him  is 
the  criminal  CouHs  and  in  the  plaint,  and  the  two  witnesses 
in  question,  with  another,  the  copy  of  whose  evidence  in  the 
former  ca^  is  filed  in  this  suit,  T^ere  named  by  him  at  the  time 
as  present  when  the  pattarahf  were  seized.  In  the  report  made 
on  the  same  day  by  theehowkeydar,  despatched  for  that  purpose 
by  the  respondents^  it  was  not  denied  that  thete  was  a  collision 
between  the  parties  on  the  road,  or  that  the  paUwr9h$  were  seis* 
ed  ;  the  report  was  that  the  paUarak$  belonged  to  respondents^ 
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fehd  that  tiiey  had  oiily  recovered  their  own  property  which  ap- 
jpellant  was  illegally  carrying  away  with  him. 

In  regard  to  the  appropriation  of  the  property  by  the  res- 

Jondents^  and  the  number  and  value  of  the  ornaments,  thd 
udge  hifis  observed  that  he  is  not  satisfied  that  the  respondents 
have  appropriated  all  the  orniamcrits  for  Which  the  appellant 
sues,  though  he  is  satisfied  that  they  appropriated  some,  and 
that  he  is  not  satisfied  that  the  ornaments  were  of  the  number 
and  valQe  sued  for,  no  witness  having  stated  that  there  was 
any  specification  of  the  ornaments  which  the  respondents  al- 
lowed they  would  restore.  The  first  conclusion  appears  to  the 
Court  to  be  rather  an  argument  in  favor  of  the  justice  of  the 
claim  than  a  reason  for  its  rejection,  and  as  the  respondents^ 
who  by  the  Judge's  own  showing  appear  in  the  Court  as  wrong- 
doers, have  throughout  denied  in  toto  having  taken  any  proper- 
ly belonging  to  the  appellant,  and  have  not  urged  any  objec- 
tion to  the  valuation,  the  judgment  of  the  Court,  on  the  failure 
of  their  defence,  will  lean  to  the  acceptance  of  the  statement 
of  the  amount  of  the  injury  declared  by  the  appellant,  provided 
such  proof  has  been  adduced  as  the  nature  of  the  case  would 
reasonably  admit  of.  It  has  been  seen  that  the  appellant's 
statement  has  not  varied  from  the  first  in  regard  to  the  loss 
sustained  by  him.  His  witnesses,  T?alib  Ali  aiid  Ruhecm-ool- 
lah,  stated  that  they  saw  a  number  of  articles  of  value  amongst 
the  ornaments,  which  they  described,  and  which  are  not  forth- 
coming, and  although  the  verbal  and  written  promises  of  resti- 
tution did  not  specify  the  things  to  be  restored,  they  are  prov- 
fed  to  have  been  made  in  the  former  cases  between  the  parties, 
when  the  value  now  claimed  was  fully  set  forth  in  the 
complaint.  The  Court  were  willing  to  avail  themselves  of  the 
assistance  of  tipunchayet  appointed  under  Clause  2,  Section  3, 
Regulation  VI  of  1832,  for  the  determination  of  the  value 
awardable  undcl*  the  claim.  The  opinion  given  by  them  varies 
between  the  sum  of  lis.  500,  which  has  been  assumed  on 
purely  conjecturable  gtounds,  and  the  full  claim.  An  ambi- 
guous opinion  of  this  character  being  of  no  value,  the  Court, 
.under  the  discretion  vested  in  them  by  Clause  5  of  the  same 
Section,  set  it  aside,  and,  considering  the  evidence  under  thci 
eircumstances  of  the  case  to  be  the  best  that  can  be  had,  and 
the  ca*je  itself  to  be  one  in  which  the  establishment  of  the  ge- 
neral truth  of  the  statements  in  the  plaint  will  warrant  a  dd- 
fclree  of  the  claim,  accordingly  decree  it,  with  reversal  of  thd 
decision   of  the  lower  Court,  and  with  costs. 
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The  9M  October  1852. 
Present :  A.  W,  Bsodib,  Judge. 

{Special  appeidfrom  the  decision  of  R.  J, 
Tayler,  Esq.,  Judge  of  Jaunpore,  dated 
22nd  June  1852. 

Debn  Sinoh^  (Defendant),  Appellant, 
versus 
Ranbb  Shbo  Koowbb  akd  othbrs^  (Plaintiffs),  Respondents, 

Thb  Judge's  decision  in  this  case  will  be  found  at  pages  83 
and  84  of  the  printed  decisions  for  the  month. 

I  admit  a  special  appeal  to  try  ^'whether the  Judge's  decision 
is  drawn  out  agreeably  to  the  provisions  of  Act  XII  of  1843." 

This  Court  in  its  Circular  Order  of  the  5th  March  last  called 
the  attention  of  all  the  Judges  to  the  necessity  which  existed 
with  reference  to  Act  XII  of  1843,  "of  carefully  noting  in  their 
judgments,  all  the  leading  grounds  of  appeal,  which  are  stated, 
in  an  intelligible  manner,  by  an  appellant,  and  of  recording 
their  opinion  on  them.'*  The  present  decision  of  the  Judge  of 
Jounpore  does  not  fulfil  the  requirements  of  that  Circular  Order. 
He  has  not  recorded  the  defendants  *^  grounds  of  appeal,''  or  his 
^'  opinion  on  them.''  The  appellant,  in  his  appeal  to  the  Judge, 
put  on  record,  in  a  perfectly  intelligible  manner,  his  reasons  for 
being  dissatisfied  with  the  Moonsiff's  decision  ;  and  the  Judge 
should  have  stated,  in  bis  own  judgment,  what  those  reasons 
were,  and  why  he  overruled  them.  It  is  impossible  for  this 
Court  to  satisfy  itself^  by  the  perusal  of  the  half  dozen  lines 
which  comprise  the  Judge's  decision,  that  he  has  attentively  con- 
sidered the  appellant's  objections,  and  had  good  reasons  for 
rejecting  them.  The  Court  cannot  accept  such  a  judgment,  as 
fulfilling  the  intentions  of  the  law  ;  and;  annulling  the  same, 
remand  the  case  to  the  Judge's  file,  in  order  that  a  fresh  and 
explicit  decision  may  be  recorded  according  to  law. 
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The  9M  October  1852. 

{A.  W.  Begbib,     "] 
S.  S.  Brown,  >  Judges. 

H.  B.  Ha&inqton^J 

r  Special  appeal  from  the  decision  oj  J. 
Case  No.  159  of  1852. -<       Mercer,  Esq.,  JhrincipalSudderAmeen  of 

I     Furruckabad,  dated  22nd  March  1852. 

Kalbe  Khan,  (Defendant),  Appellant, 

versus 

JuMYUT  Khan  and  Chbda  Laul,  (Plaintiffs),  Respondents. 

The  parties  to  this  suit,  which  was  brought  to  redeem  a  mort- 
gage, and  for  mutation  of  names  in  the  Collector's  Register, 
were  the  original  mortgager  and  a  second  party,  to  whom  he 
had  sold  a  portion  of  the  property  mortgaged,  on  the  one  side, 
and,  on  the  other,  the  heirs  and  representatives  of  the  original 
mortgagee  and  a  third  party,  who  was  made  a  defendant  be- 
cause on  the  occasion  of  the  plaintiffs  applying  to  the  Collector 
for  the  registry  of  the  second  plaintiflF's  name  under  the  deed 
of  sale  executed  to  him  by  the  first  plaintiff,  he  haDd  successfully 
opposed  the  application  on  the  ground  that,  being  a  co-sharer  in 
the  estate,  he  was  entitled,  under  the  terms  of  the  wajib-ool-  urz 
of  settlement,  to  the  right  of  preemption.  The  present  suit 
consequently,  involves  not  only  the  question  of  redemption  of 
the  mortgage  in  the  mode  recited  by  the  plaintiffs  but  the  right 
of  the  second  plaintiff  to  have  his  name  recorded  as  a  joiut 
proprietor  of  the  estate  in  opposition  to  the  objection  above 
stated,  under  the  deed  of  sale  executed  to  him  by  the  first  plain- 
tiff, the  validity  of  which,  in  reference  to  the  law  of  preemption, 
the  plaintiffs  have  themselves  put  in  issue  by  their  pleadings. 

This  apparently  twofold  claim  was  at  once  seized  upon  by 
the  defendants  and  made  the  ground  of  an  objection,  which 
they  have  urged  from  the  first,  that  it  amounted  to  such  a 
misjoinder  of  claims,  as  was  fatal  to  the  progress  of  the  suit  in  the 
form  in  which  it  had  been  brought.  No  special  notice  was  taken 
of  the  plea  in  either  of  the  lower  Courts,  who  proceeded  to  pa?  s 
a  decree  in  favoinr  of  both  plaintiffs  on  the  merits,  disallpwing 
the  claim  of  preemption  put  forward  by  the  third  defendant,  and, 
the  omission  having  been  pleaded  by  him  as  one  of  the  grounds  of 
his  application  to  the  Court  for  the  admission  of  a  special  appeal, 
the  Court  at  large  are  of  opinion  that  they  have  no  alternative 
but  to  allow  the  appeal  and,  annulling  the  decisions  of  both  the 
lower  Courts,  to  remand  the  case^  to  the  file  of  the  Moodsiff  in 
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prder  that  he  may  now  take  the  plea  into  consideration  and  fKh 
ceed  to  adjudicate  it  in  the  unual  manner. 

It  was  also  made  a  ground  for  the  admission  of  a  special  ap- 
peal, whether  the  reasons,  on  which  the  Principal  Sndder  Ameen 
had  refused  to  recognijse  the  appellant's  right  of  preemption, 
were  not  opposed  to  the  wajid-ool-urz  of  settlement,  and  whe- 
ther there  was  not  a  defect  of  adjudication  in  respect  to  this 
point  likewise  ;  but  as  the  Court  have  found  it  necessary  to 
annul  the  decisions  of  both  the  Principal  Suddcr  Ameen  and 
Moonsiff  upon  the  first  ground  mentioned  in  the  certificate  of 
special  appeal,  and  to  return  the  case  to  the  file  of  the  latter 
officer  in  order  that  he  may  determine  whether  the  suit  can  be 
tieard  at  all  in  the  form  in  which  it  has  been  instituted,  they  do 
not  judge  it  proper  to  give  any  opinion  at  present  upon  the 
other  grounds  of  the  certificate,  though  it  will  be  the  duty  of 
the  lower  Courts  to  advert  to  them  when  the  case  may  a^in 
come  on  for  a  hearing,  in  the  event  of  their  overruling  the  plea 
pf  misjoinder  of  claims. 


The  9th  October  1852. 
Present :   H.  B.  Harinoton,  Judge, 


{Regular  appeal  from  the  decision  of  R. 
B.  Morgan,  Esq.,  Judge  of  DeUie, 
dated  1st  AprU  1852. 

Imam  Buksh  and  ZcjfperYabKhan,  ("PlainiijffsJ,  Appellants, 

versus 
Gholam  Shurre£f  Khan  and  others,  (Defendants),  Respondents. 

The  object  of  the  plaintiffs  in  the  institution  of  this  suit 
is  to  establish  their  right  to  receive  from  the  defendants,  as 
istumrordars  of  th^  pergunnah  of  Knrnaul,  an  annual  allowr 
^nce  of  Rs.  300,  under  an  order  of  a  former  Deputy  Superinten- 
dent of  the  Dehlie  Territory,  dated  12th  April  1823. 

The  plaintiflfa  having  valued  their  claim  at  the  amount  of 
9nly  one  year's  allowance,  which  was  all  that  they  ^oiight  tQ 
recover  in  t^e  suit  before  the  Court,  a  preliminary  objection 
was  taken  to  this  mode  of  valuation^  which  it  was  urged  was 
contrary  to  the  Stamp  Begulations.  The  objection  was  overruled 
in  the  Court  below,  and  not  having  been  repeated  in  appeal,  it 
^s  not  necessary  for  the  Court  further  to  advert  to   it. 

The  Judge  was  of  opinion  that  the  action  of  the  plaintiff's  would 
^\ot  lie  against  the  defendajUts^  j^nd  he  accordingly  dismi9se4  t^ie^ 
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suit  with  costs  ;  the  grounds  of  his  judgment  will  be  found  in 
the  volume  of  printed  English  decisions  for  the  month. 

In  their  reasons  of  appeal  from  this  decision  the  appellants 
plead;  Ist^that  their  claim  is  good  in  law,  and  that  the  Judge  is  in 
^rror  in  supposing  it  to  rest  solely  upon  the  order  of  the  Deputy 
Superintendent  above  referred  to  ;  that  that  order  was  passed 
pn  an  inspection  of  the  sunnuds  of  former  Rulers  of  the  country, 
which  conferred  upon  the  chowdhrees  of  the  pergunnah  of 
Kumaul,  who  were  the  ancestors  of  the  appellants,  certain 
lands  free  of  rent  in  the  pergunnah,  which  they  continued  to 
hold  until  the  accession  of  the  British  Government,  when  other 
arrangements  were  made,  which  eventuated  in  the  order  of  the 
Deputy  Superintendent,  by  which  the  yearly  allowance  now 
claimed  was  charged  upon  the  revenue  of  the  pergunnah.  2ndly, 
that  the  appellants  having  in  execution  of  the  order  of  the  De- 
puty Superintendent  received  the  allowance  until  the  year  1 849,  or 
for  a  period  of  nearly  thirty  six  years,  and  the  respondents  never 
having  objected  in  any  Court,  it  could  not  now  be  legally  with- 
drawn ;  and  3rdly,  that  Clause  1,  Section  2,  Regulation  VI  of  1 817, 
which,  in  the  opinion  of  the  Judge,  prohibits  the  Courts  from 
taking  cognizance  of  the  claim,  is  not  applicable  to  the  case, 
that  law  having  reference  to  claims  against  the  Government. 

.  With  regard  to  the  last  plea  I  concur  in  opinion  with  the 
appellants  that  the  law  of  1817  quoted  by  the  Judge,  cannot  be 
held  to  apply  to  their  claim,  as  brought.  The  only  object  of 
the  enactment  of  Regulation  VI  of  1817,  as  stated  in  ^he  pre- 
amble, was  to  remove  doubts  which  had  been  found  to  exist  in 
regard  to  the  true  purport  and  intent  of  the  provision  contained 
in  Section  2,  Regulation  XXIV  of  1803,  which,  from  its  wording, 
taken  in  connection  with  the  Section  which  precedes  it,  obvious- 
ly has  reference  only  ^^to  pensions  payable  in  ready  money  from 
the  public  Treasury ,^^  in  which  the  Government  have  a  direct 
interest,  and  was  not  intended  to  apply  to  a  claim  of  the  nature 
of  that  before  the  Court,  which  is  altogether  of  a  different  cha- 
racter. This  objection,  therefore,  of  the  appellants  must,  I  thinks 
be  allowed,  but,  as  the  decision  of  the  Judge  does  not  rest  upon 
the  view  taken  by  him  of  the  Regulation  VI  of  1817,  and  any 
argument  founded  by  him  upon  that  law  is  merely  put  in  the 
alternative  form,  it  does  not  appear  necessary  to  remand  the 
case  to  his  Court  for  trial  upon  the  merits  irrespective  of  the 
Regulation  in  question. 

The  second  plea  of  the  appellants  rests  upon  long  enjoyment 
of  the  allowance  and  the  omission  of  the  respondents  to  contest 
its  payment  in  any  Court  for  a  period  which  exceeds  two  terms 
of  limitation.  The  fact  of  the  payment  for  the  period  stated 
\b  not  denied,  but  it  seems  no  less  certi^in  that  it  was  never  really 
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voluntary,  and  tliat  it  was  not  unfreqnently  made  only  upon 
compulsion.  I  am  of  opinion^  therefore^  that  no  title  by  pres- 
cription can  be  held  to  be  derived  from  such  payments,  and  that 
the  appellants  must  establish  a  legal  right  to  the  allowance 
now  claimed  by  them  from  the  respondents,  before  the  Coort  caa 
enforce  the  payment  of  it,  which  brings  me  to  the  first  and  the 
only  one  of  their  grounds  of  dissatisfaction  with  the  judgment 
of  the  Court  below  which  remains  to  be  considered. 

Although  the  appellants  plead  that  their  claim  to  the  allow* 
ance,  which  forms  the  subject  of  their  suit,  rests,  not  upon  the 
order  of  the  Deputy  Superintendent  of  the  12th  April  1823,  but 
upon  iunnuds  and  other  documents  of  former  Rulers  and  Go- 
vernment officers,  upon  the  strength  of  which  the  Deputy  Su- 
perintendent passed  the  order,  which  directed  that  they  should 
receive  an  annual  allowance  of  Rs.  300  from  the  isittrntar- 
dan  of  the  pergunnah  of  Kurnaul,  it  is  not  alleged  that  any  o(. 
the  sunnuds  or  documents  referred  to  contained  a  provision  for 
any  allowance  such  as  that  claimed,  whatever  may  have  been  the 
nature  of  the  grant  or  privileges  conferred  by  them,  and  any 
right,  therefore,  which  the  appellants  may  have  to  the  specifie 
allowance  claimed  by  them,  must  be  derived  upon  their  own 
shewing  from  the  order  of  the  Deputy  Superintendent  ;  under 
these  circumstances  it  becomes]  necessary  to  enquire  whetiier 
that  officer  had  any,  and  what,  authority  to  pass  the  ord^  in 
question,  which  would  give  the  appellants  a  valid  title  to  the  al* 
lowance,  which  the  Civil  Courts  would  be  bound  to  recognize 
and  enforce  ;  the  appellants  have  failed  to  shew  that  the  Deputy 
Superintendent  had  any  such  authority,  and  in  the  words,  there- 
fore, of  the  letter  from  the  Secretary  to  Government  dated  27th 
February  1850,  quoted  by  the  Judge  in  his  judgment,  I  am 
compelled  to  hold  that  the  order  was  a  purely  arbitrary  one, 
issued  without  suffi(icnt  authority,  which  the  Civil  Courts  are  not 
competent  to  maintain,  and  that,  consequently,  the  claim,  which 
the  appellants  have  based  upon  it,  is  not  tenable.  On  these 
grounds,  I  dismiss  the  appeal,  and  affirm  the  decision  of  the 
Zillah  Judge  with  costs. 
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The  9/A  October  1852. 

Present:  H.  B.  Habington,  Judye. 

r  Special  appeal  from  the  decision  of  R.  J» 
Case  No.  350  of  1852.  J       Tayler,  Efq.,  Judge  oj  Jounpore,   dated 
I     Sih  July  1852. 

Baboo  Joooul  Kishorb  and  othsrs,  f  Plaintiffs),  appellants, 

versus 
Shaikh  Daim  Ali,  f  Defendant  J,  Respondent. 

The  plaintiffs  in  this  case,  having  been  nonsuited  by  the 
Principal  Sudder  Ameen,  preferred  a  regular  appeal  to  the 
Judge^  and,  for  reasons  stated,  moved  that  Officer  to  reverse 
the  order  of  the  Principal  Sudder  Ameen  and  to  remand  the  case 
to  his  file  for  trial  on  the  merits.  The  whole  of  the  decision  of  the 
Judge  upon  the  appeal  is  contained  in  the  following  brief  and 
general  remark,  which,  as  already  noticed  in  other  cases 
which  have  come  before  the  Court  in  special  appeal  from  the 
decisions  of  the  Judge  of  Jounpore,  has  become  a  formula  in 
his  Court  in  cases  in  which  he  may  not  consider  it  necessary 
to  summon  the  respondent,  viz.  ^'  this  case  has  been  brought 
on  according  to  the  provisions  of  Section  16,  Regulation  V  of 
1831  and  no  sufficient  ground  has  been  shown  to  impugn  the 
correctness  or  justice  of  the  Principal  Sudder  Ameen's  deci- 
sion, it  is  therefore  confirmed.*'  It  has  been  ruled  by  the  Court 
on  several  occasions  that  this  is  not  a  decision  of  the  points 
at  issue  between  the  parties  within  the  intent  and  meaning  of 
Section  1,  Act  No.  XII  of  184?3,  the  provisions  contained  in 
which  have  been  judicially  declared -to  be  equally  applicable 
to  appeals  disposed  of  under  the  Section  of  the  Regulation 
referred  to  in  the  decision  of  the  Judge,  as  to  other  appealed 
suits  decided  upon  the  merits  after  the  respondent  may 
have  been  summoned,  and  the  defect  in  the  judgment  of  the 
Judge  having  been  pleaded  by  the  appellants  as  a  ground 
for  the  admission  of  a  special  appeal,  I  have  no  alternative  but 
to  admit  the  plea,  and,  annulling  the  Judge's  decision,  to  remand 
the  case  to  his  file,  in  order  that  he  may  now  proceed  to  record 
a  decision  on  it  in  conformity  to  the  terms  of  the  Act  above 
quoted  and  the  Circular  Orders  of  this  Court  dated  the  5th, 
and  published  in  the  Agra  Government  Gazette  of  the  16th, 
March  last. 
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The  g/A  October  1852. 

Beobie, 

Jrown,  > . 

Harington^  J 


rA.w. ««.».»,       , 

/^•e*en/;^  S.  S.  Brown,  y  Judges. 

Lh.  B. 


r  Speticd  appeal  from  the  decision  of  IJ. 

Case  No.  325  of  1852.  J     Robertmm^Esq.,  Officiating  Judge  ofBa^ 

L  w%,  rffl/ei/  4/A  iWay  1852. 

ANONt  Lall^  (Plaintiff),  Appellant, 

versus 

I^EEKARAM  AND  LucHCHUN  Sah,    (Defendants),  Respondents, 

The  decision  of  the  Judge  is  in  the  printed  volume  of  the! 
tnonth. 

A  special  appeal  was  admitted  to  try '^  whether  the  reasons  of 
the  Judge  for  the  amendment  of  the  decree  of  the  lower  Court 
in  regard  to  the  share  of  Naurang  Singh  sold  to  the  respondents 
^cekai'am  and  Luchchun  Sah  are  correct  in  law,  and  whether 
the  decisiorL  of  the  Judge  is  not  moreover  imperfect  in  his  hav- 
ing failed  to  try  and  determine  the  issue  of  fact  raised  by  the 
pleadings  of  the  parties  in  the  lower  Court  and  in  appeal  iu 
regard  to  the  minority  of  Naurang  Singh  at  the  time  of  sale. 

The  Judge  has  observed  in  reference  to  the  deed  of  sale  said 
to  have  been  executed  by  Naurang  Singh  and  Kauhai  Singh 
in  favor  of  the  respondents^  and  the  alleged  minority  of  Nau- 
rang Singh  at  the  time  of  its  execution,  *'  I  know  of  no  law 
that  enacts  that  every  contract  made  by  a  minor  is  a  nullity." 
The  Court  remark  that  a  special  enactment  was  not  necessary 
to  establish  a  natural  disqualification.  It  is  a  settled  princi- 
ple in  law  that  any  instrument  executed  by  a  minor  of  the 
nature  of  the  deed  which  is  put  forth  by  the  respondents  in  this 
case  will,  as  far  as  his  interests  are  concerned,  necessarily  be 
avoided.  But  the  Judge  has  omitted  to  try  the  question  of 
fact  arising  under  this  plea.  The  Sudder  Ameen  ruled  that 
at  the  date  of  the  transaction  Naurang  Singh  was  a  minor,  and 
on  this  account  no  mutation  of  names  in  favor  of  Teekaram 
was  effected  on  the  occasion.  In  appeal  the  parties  again 
joined  issue  on  the  same  fadt,  the  appellant  alleging  that 
Naurang  Singh  was  a  minor  at  the  time,  and  the  respondents 
contending  that  he  was  of  full  age  and  legally  competent.  The 
Court  accordingly  overrule  this  part  of  the .  decision  on  thd 
point  of  law,  and  direct  the  remand  of  the  case  to  the  Judge 
in  order  that  the  issue  of  fact  may  be  duly  determined. 

The  Court  are  constrained  to  notice  the  very  faulty  and  in 
parts  unintelligible  translation  of  the  English  decisidn  whil^h 
has  been  incoi'poj'ated  ih  the  vernacular  decree<    !tli§  6uitef§ 
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are  dependent  for  their  reasons  of  appeal  on  the  correct  ren- 
dering of  the  original^  and  the  objections  which  have  been  taken 
in  appeal  to  the  very  defective  interpretation  of  its  meaning 
ia  this  case  appear  to  the  Court  to  be  well  founded.  The 
Judge  will  be  careful  in  recording  his  decision  in  the  remand- 
ed case,  that  the  vernacular  translation  required  by  Section  1, 
Act  XII  of  1843  be  a  correct  representation  of  the  original^ 
and  his  attention  is  directed  to  the  Circular  Order  under  date 
the  17th  April  last  which  enjoins  that  the  judicial  Officers 
shall  certify  the  correctness  of  the  translations  of  their  decrees. 

•«- 

The  9ih  October  1852. 

{A.  W.  Beqbie^       1 
S.  S.  Brown,  ^Judges. 

H.  B.  Harinoton,  J 

r  Regular  appeal  from  the  decision  ofAhdool 
Case  No.  189  of  1852. -<       Rahman  Khan,  Principal  Sudder  Ameen 
L     of  Benares,  dated  14/A  April  1852. 

Baboo  Dumodur  Dass,  fDefendant),  Appellant, 

versus 
MussuMAT  Imrut  Kooub,  C Plaintiff),  Respondent. 

Tab  circumstances  from  which  this  suit  arose  are  as  follow. 
A  suit  was  brought  against  the  plaintiff  in  this  case^  Mussumat 
Imrut  Koour,  by  Dumodur  Dass  and  Jankee  Dass  for  a  balance 
due  on  a  bond  for  Ks.  4,02,000  which  was  decreed  in  184ja  on  a«oo- 
lehnamah  providing  for  the  liquidation  of  the  demand  by  instal- 
ments payable  in  moieties  to  each  creditor.  In  1850  Jaukee 
Dass  made  application  to  the  Court  singly  for  the  execution  of 
his  share  of  the  decree,  on  the  allegation  that  the  other  decree- 
holder,  Dumodur  Dass,  in   collusion    with  Imrut  Koour  had  re- 

•  ceived  from  her  and  had  appropriated  large  sums  which  accord- 
ing to  the  conditions  of  the  soolehnamah  should  have  been 
paid  by  Imrut  Koour  to  the  applicant.  The  Principal  Sudder 
Ameen   being  of  opinion,  from  the   enquiry   made'  by   him  in 

-the  Miscellaneous  Department,  that  the  application  was  well 
founded,  and  that  under  the  terms  of  the  deed  Mussumat  Imrut 
Koour  was  bound  to  make  good  to  Jankee  Dass  the  moiety 
of  the  instalments  stipulated,  passed  an  order  accordiugly, 
leaving  Mussumat  Imrut  Koour  to  the  remedy  of  a  regular 
sint  for  the  refund  of  any  payments  made  to  Dumodur  Dass 
in  excess  of  the  moiety  receivable  by  him. 

The  present  action  was  brought  accordingly  by  Imrut  Koour. 
Shortly  after  its  institution, execution  was  taken  out  separate'y 
by  Dumodur  Dass  in  the  original  case  for  a  balance  alleged  to  be 

"^  I 
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still  due  to  him  from  ImrutKoour  on  account  of  his  own  share. 
The  regular  suit  and  miscellaneous  case  proceeded  concurrentlj, 
and  were  disposed  of  on  the  same  day.  In  the  miscellane- 
ous case  the  application  of  Dumodur  Dass  was  disallowed,  the 
Principal  Sudder  Ameen  being  of  opinion  that  his  claim  under 
the  decree  had  been  fully  discharged.  In  the  regular  suit  tlie 
judgment  was  based  on  the  reasons  of  the  order  of  the  same 
date  passed  in  the  miscellaneous  case,  and  a  decree  for  the  sur- 
plus, or  Bs.  9552,  was  given  to  the  plaintiff  Imrut  KoourJ 

In  appeal  from  this  decision  it  has  been  urged  in  behalf  of 
appellant  that  the  suit  is  opposed  to  the  Construction  1129,  and 
the  Court  have  first  to  consider  whether  under  the  terms  and 
spirit  of  that  Construction  the  suit  will  lie. 

In  the  opinion  of  the  Court  the  suit  is  not  tenable.  The  Con- 
struction, which  is  large  and  comprehensiye  in  its  terms,  has  for 
its  object  the  repression  of  further  unnecessary  litigation  between 
the  parties  to  a  decree  in  all  matters  which  the  Court  by  means 
of  its  process  of  execution  is  competent  to    dispose  of  in  a  sum- 
mary form.    In  the  event  of  any  payments  in  excess  beiog  found 
on  an  adjustment  of  the  accounts  between  the  decreeholdersaod 
their  judgment  debtor,  it  rests  with  the  Court,  consistently  with 
the  spirit  of  the  Construction,  to  provide  in  the  Miscellaneous 
Department  for  the  refund  of   the  surplus  as  a  necessary  conse- 
quence  and  part  of  its  proceedings  in  execution.  The  consequences 
of  a  departure  from  the  general  rule  are  fully  shown  in  the  present 
suit.     The  Court  trying  the  case  would  find  it  necessary  for  its 
own  satisfaction  to    enter   upon  the   examination  of  the  whole 
of  the  accounts  between  the  parties,  and  the  conclusion  arrived 
at  might  differ  from  the  opinion  of  the  Court  delivered  in  the 
miscellaneous  case,  so  as  to  lead  to  a  collision  of  jurisdiction  and 
a  contravention  of   the  established  principle  that  a  Civil  Court 
cannot  set  aside  orders  passed  by  another  Court  in  execution  of 
a  decree  in  regard  to  mesne  profits,  interest,  or  other  matter  in 
dispute  between  the  parties  which  may  be  involved  in   the  deci- 
sion.    The  accidental  circumstance  of  the   deciding  authority 
in  both  cases  being  the  same  does  not  affect  the   general  prin- 
ciple,  and  the  obvious   deviations  from  the  settled   practice  of 
the   Courts    exhibited   in   two   cases  between   the  game  par- 
ties and  involving  the  same  matter  being  carried  on  concurrently 
in    two   departments  of  the  same  Court,  and  of  the   decision 
of  a  Regular  suit  being  made  to  rest,  not  on  its  own  proofs  and 
merits,  but  on  an  order  passed  in  a  miscellaneous  enquiry,  have 
been  entirely  overlooked  by  the  Principal  Sudder  Ameen. 

The  suit  is  therefore  dismissed,  with  reversal  of  the  dmsion 
of  the  lower  Court.  As  the  objection  on  which  this  decision  has 
been  founded  was  not  taken  in  the  lower  Court,  each  party 
will  bear  their  own  costs  throughout. 
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The  \6ik  November  18&3« 
Present:  H.  B.  HA&iiyaTOH,  Judge. 


Casi  Na  186  or  1851.« 


^Regular  appeal  from  the  deeieion  of 
Maulvee  AbdoorRuhman  Khan,  Prin" 
cipal  SudderAmeen  of  Benaree,  dated 
22nd  July  1851. 


Rajab  BcroHOBBEiyTAL  SiNOff,  (Defendmnt),  Appelkmi, 
versus 
Baboo  Jankbb  Dass^  (WaifUiffJ,  Respondent. 

This  suit  was  brought  to  reoover  the  smn  of  Bii  18,486-6-8 » 
being  the  Bmonnt  of  a  balance  with  interest,  alleged  to  hare  been 
fennd  due  npon  a  settlement  of  acconnts  between  the  parties  on 
the  date  specified  in  the  plaint,  and  to  hare  been  acknowledged 
by  the  defendant  as  correct. 

It  appears  that  the  defendant,  entertaining  hopes  of  obtaining 
employment  nnder  the  Oade  Gbyemment,  applied  to  the  plaintiff 
who  is  a  Banker  at  Benares,  to  proTide  him  with  fmids  at 
Lncknow  to  meet  the  expenses  which  it  might  be  necessary  for 
him  to  incnr  on  acoonnt  of  donceurs,  presents,  &c.  to  the 
officers  about  the  Oourt  with  a  view  to  the  attaioBAent  of  his 
object.  Bills  to  the  amount  of  a  lakh  and  a  half  of  rupees  were  dbrawn 
by  the  plaintiff  in  favor  of  the  defendant  on  parties  at  Lucknow, 
the  payment  of  which  was  made  conditional  on  theinTestitore  of 
the  defendant  with  a  dress  of  honor,  which  would  be  equiralent 
to  his  obtaining  office,  and  the  plaintiif  affirms  that  be  dispatched 
money  to  Lucknow  to  cover  the  bills,  the  charges  for  the  convey- 
anee  of  which  it  was  agreed  should  be  borne  by  the  defendant. 
The  negotiations  of  the  defendant's  agents  at  Lucknow  having 
failed,  the  bills  were  not  made  use  of,  but  subsequently  a  fresh 
negotiation  was  opened,  and,  after  an  adjustment  of  accounts 
be^een  the  parties  which  shewed  a  balance  against  the  defen- 
dant of  Rs.  9760,  the  plaintiff,  at  his  request,  fornishedhim  with* 
letter  of  credit  on  Lucknow  itat  the  same  purpose  as  the  Mils 
previously  drawn,  and,  as  he  avers,  deposited  the  necessary  funds 
with  the  party  who  granted  the  credit  to  meet  any  drafts  that 
might  be  drawn  against  the  same.  The  second  negotiation  proved 
eqnally  unsuccessful  with  the  first,  and  then  it  was  that  tlt# 
settlement  of  acconnts  took  place  which  constitutes  the  basis  erf' 
this  suit. 

The  defendant  denied  that  there  wasanysettlemmtof  aeeonnts 
totween  him  and  the  plaintiff,  as  also  the  alleged  acknowledgBient 
on  his  part  of  the.  correctness  of  the  balance  stated  to  have  boM 
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struck  against  him  oii  the  occasion ;  he  objected  also  to  the  character 
of  tome  of  the  items^  comprised  in  the  balance,  which  he  declared 
to  be  illegal. 

The  Principal  Siidder  Ameen  found  for  the  plaintiff  on  the 
issue  of  fact  raised  by  the  pleadings,  as  above  detailed,  and  pnaaed 
a  decree  in  his  favor  for  the  full  sum  claimed,  principal  and  interest. 

In  appealing  from  this  decision  the  appellant  repeats,  in  the 
first  place,  one  of  the  pleas  urged  in  his  answer  in  the  lower  Court,  to 
the  effect  that  the  respondent  had  rendered  himself  liable  to  be 
nonsuited  for  not  having  specrficallj  mentioned  in  his  plattit  the 
several  items  of  which  the  snm  claimed  is  composed ;  he  urges 
2nilly,  that  the  suit  has  not  been  brought  on  any  document,  but 
on  the  evidence  of  witnesses,   all  of  whom  are  dependents  or 
servants  of  the  plaintiff^  and  on  books  of  account,  which  had 
been  rejected  as  untrustwotthy  in  a  previous  snit;  Srdly,  that 
tliere  was  no  proof  on  the  record  that  it  was  the  wish  of  the 
?riucipal  S  udder   Ameen   that  the  parties   should  settie  the 
maiter  amicably  or  by  a  reference  to  arbitration,  bat  that  the 
merchants,   who  ttiight  have  acted  as  referees,  were  deterred 
through  fear  ^f  the  appellant  who,  in  fact,  was  not  at  Benares 
at  the  time  the  suit  was  pending ;  that  the  repofft  filed  by  Gopal 
Itos  was  a  good  one,  but  that  no  reliance  could  be  placed  on  the 
report  of  Girdhur  Dass^  the  other  party  named  by  the  Principal 
Sudder  Ameett,  by  reason  of  bis  beings  near  relation  of  a  gomashta 
of  the  plaintiff;  4ibly,  that  the  chaises  forinterest  and  boondee- 
awun,   induded  in   the  balance  claimed,  were  irregular  and 
tontrary  to  mercantile  usage ;  5thly,  that  the  evidence  of  the 
witnesses,  on  which  the  Principal  Sudder  Ameen  had  decreed  the 
claim  as  unimpeachable,  was  open  to  much  impeachment ;  that 
Mendee  All  KhaD,oneofthe  witnesses,  had  a  direct  interest  in  the 
issue  of  the  suit,«  and  his  interference  in  it  was  shewn  by  the  fact 
of  his  having  voluntarily  offered  to  pay  the  amount  of  theclaim 
if  the  defendant  would  deny  its  truth  on  oath,  notwithstanding 
that  the  plaintiff  had  not  himself  proposed  to  rest  the  decision  of 
the  case  upon  any  such  ordeal,  and  that  the  other  witnesses  were 
either  partisans,  connexions,   dependents  or  servants    of  the 
plaintiff;  6ihly,  that,  independently  of  the  fact  that  the  books  of 
Narain  Dass  had  been  rejected  as  irregular  in  anoAer  suit,  their 
production  was  not  moved  for  by  either  party>  and  the  l^incipal 
Sudder  Ameen  was  required  to  decide  upon  the  proofs  on  which 
the  plaintiff  had  rested  his  claim,  and  not  to  took  about  for  other 
proofs,  and,  lastly,  there  was  no  proof  on  the  reoord  of  the  bills 
drawn  by  the  plaintiff  having  been  accepted  by  the  drawers,  no 
acceptance  being  endorsed,  upon  them,  and,  the  envelope  of  the 
letter  adduced  as  having  been  writteiibythe  appellant  not  having 
been  filed^  that  letter  could  not  be  reeeired  as  proof.  _  j 

6 


Digitized  by 


Google 


53S 

,  The  first  and  indeed  only  point,  properly  ealling  {of  a  dedsion 
in  appeal  is  whether  the  fact  found  by  the  Principal  Sadder 
Ameen  of  the  settlement  of  accounts^  which  the  respondent  has 
constittited  his  cause  pf  action,  having  taken  place  on  the  date 
stated,  and  ofthe  balance  claimed  having  then  been  acknowledged 
by  the  appellant  to  be  correct,  is  borne  out  by  the  record,  since,  on 
proof  of  that  fact,  according  to  several  precedents  of  this  and  the 
Calcutta  Court,  it  disposes  of  the  most  important  of  the  pleas 
of  appeal  urged  by  the  appellant  against  the  decision  of  the 
Principal  Sudder  Ameen, -by  superseding  the  necessity  of  the 
respondent  detailing  in  his  plaint  the  differentitems  of  which  the 
balance  sued  for  is  composed,  as  well  as  of  the  Court  entering 
into  a  consideration  of  those  items  with  a  view  to  determine 
upon  their  legality  or  otlierwise,  and  whether  they  were  or 
were  not  justly  due  at  the  date  of  the  alleged  settlement  of 
accounts,  while,  in  default  of  such  proof,  the  claim  of  the 
respondent,  as  brought  upon  an  adjustment  of  account,  must 
be  dismissed,  as  in  that  case  none  but  an  action  for  a  general 
settlement  of  account  would  lie  on  his  part  against  the  appel- 
lant. This  point  was  distinctly  ruled  by  the  Calcutta  Court  in 
theoaseofMunohurDass  versus  Bhoopnurain  and  others,  decided 
on  the  21st  May  1851,  and  the  same  principle  has  been 
affirmed  in  several  decisions  of  this  Court. 

The    proof  of  the  fact   abovementioned   consists  chiefly  of 
the    evidence    of  two  of  the  respondent's  witnesses,   named 
Moulvee  Mendee  XJlee  ,  Khan    an.d   Bindrabnh    Dass,  both  of  • 
whom  would .  appear  to  be  respectable  men,  and  to  have  given 
their    evidence    in  a    clear^    straightforwtrrd   manner,   more 
especially  the,  former,   who,  to  show  how  satisfied  he  felt  of 
the   truth   of  his  statements,  offered,  if  the  appellant   would 
declare   upon  oath  that   any  part  of  what  he   had  stated  was 
false,  to  pay  himself  the  amount  of  the  respondent's  claim. 
The  objections  taken  by  the  appellant  to  the  evidence  of  these 
witnesses  is  of  a  general  nature  and  quite  insufficient  in  my 
judgment  to  shake   their   testimony,  which  is  not  rebutted  by 
any  proofs  brought  forward  by  the  appellant.     They   depose 
poaitiveily  to  the  settlement  of  aiocounts  in  the  presence  of  the 
appellant  on   the  date  specified ;  to  the   amount  of  the  balance 
then  found   to  be  due   by  him  as  stated  in  the  plaint ;  to  his 
acknowledgment  of  its  correctness,  and  to  his  promise  to  pay; 
and  their  statements  are  supported  by  a  good  deal  of  collateral 
evidence,  by  all  the  probabilities  of.  the  case,  and  by  the  sudden 
flight  from   Benare«>   on   the  following  night,  of  the  appellant 
evidently,  in  order  to  place   himself  beyond,  the  reach  of  the 
respondent  and  another  considerable  creditor,  whom  the  failure 
of  the  appellant's  expectations  in  regard  to  obtaining  a  high 
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and  TaeratiTe  pott  nnAet  the  Oade  Crovernment  wem  likelf  tj 
make  clamorous  for  a  settlement  of  their  claims  upon  him. 

For  these  reasons  I  concur  in  opinion  with  the  Principal  Sudder 
Ameen  that  the  question  of  fact^  upon  which  the  decision  o( 
the  case  tums^  must  be  determined  in  favor  of  the  respondent, 
and  I  am  not,  therefore,  required  to  enter  into  a  consvderatiott 
of  the  other  points  adverted  to  in  the  judgment  of  the  PrinoipsT 
jSudder  Ameen  in  respect  to  the  previous  transactions  of 
the  parties  or  the  items  of  which  the  balance  claimed  is  com- 
fosed,  and  into  which  the  Principal  Sudder  Ameen  has  most  an* 
necessarily  gone,  it  having  been  held?  by^the  Court  m  their  decisiott 

MffM  Ml  a  suit  of  this  nature  the  subsequeni 

Chimbee  Girdhme  un«  adjustment^  if  established,    takes  the 

^^  ^ISrS^r  P**^  ^^  •*•  prioracoounts  ;  and  the  same 

9§r9m    '  point  was  ruled  in   a  more  recent  deci- 

Ju^Eanutii  Fenhmid,  gion  of  the   Calcutta  Court,  dated  tks 

MhAagu.t  1850,No.  133.       g^^  ^^y^  ^ggjj-  j^^  ^j^^  ^^  ^f  Unnodir 

Pershaud  Bbj  vemu  %olanauth  Roy  and  others.  At  the  same  time 
I  must  remark  upon  the  irregularity  of  the  proceedmgs  of  Ae 
Principal  Sudder  Ameen  in  seeking  proof,  which  migfet  Beav  upon 
the  claim  of  the  respondent,  not  indicated'  by^  the  parties,  to 
which  the  a]^llant  has  objected,  and  more  partioulsriy  in  refer- 
ring certain  questions  of  mercantile  usage,  which  be  considered 
to  ariie  in  the  case^  to  parties  selected  by  himself,  whose  opinioni 
le  shottld  have  known  could  only  legally  be  made  available  to 
guide  hkn  taa  decision  by  their  being  summoned  asvritnesses,  or 
duly  constituted  arbitrators  by  the  parties  themselves;  thePrin- 
eipal  Sudder  Ameen  acted  still  more  ivregulaidy  and  improperly 
in  referring  in  his  judgment,  in  support  <^the  conchisions  at 
which  he  had  arrived  upon  the  evidence,  to  certain  rumours  cur- 
rent in  the  basarat  ihe  time  of  the  original  transactions  between  the 
parties,  unmindful  of  the  souBd  rule  that  a  Judge,  sitting  m 
judgment,  is  supposed  to  know  nothing  o£  the  facts  of  the  oases 
lading  judicially  before  him,  beyond* what  appears  fsomtiie 
record  and  is  required  to  f<»in  his  opinion  exclusively  thereom 
The  irregularities,  however,  of  the  Principal  Sudder  Ameen'^ 
yroeeedings  in  the  respectanoticed^  though  serious  in  themselves, 
do  not  affect  his  jud^CBt  upon  the  issue  of  fact  arising  out  of 
the  pleadings,  so  far  as  the  same  is  based  upoft  the  evidence  of 
the  witnesses  already  referred  to,  and,  considering  the  appellant 
to  have  failed  in  shewing  any  good  or  sufficient  cause  foF  the 
interference  of  this  Court  with  the  decision  appealed  from^ 
X  confirm  the  same,  and  dismiss  the  appeal  with  oosts^ 
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Tfke  15M  November  1852. 

Present:   H.  B.  Harington,  Judge. 

r  Special  appeal  firom  the  decmon  of  VT.  E. 
Ckss  No.  341  or  1852.<      Money,  Esq.,  JMdgecfMirzapore,  dated 

I     26tt  Mardi  1852. 

Shiwa  Sekais  and  othsrs^  f  Plaintiffs  J,  Appellants, 
versus 
Mu88UHAT  LucHMiTNiAH,  f Defendant  J,  Respondent. 

The  circamstances  of  tlie  case  are  detailed  in  the  volume  q[ 
firinted  decisions  for  the  month. 

A  special  appeal  was  allowed  to  try  Ist^  whether,  the  Judge 
having  found  that  the  fariffhkhutee  or  deed  of  release^  upon 
which  he  declares  the  whole  case  to  turn,  was  written  upon 
stamp  paper  not  of  the  proper  value,  it  was  competent  to  him, 
in  reference  to  the  Circular  Orders  of  the  7th  January  1842, 
to  enquire  into  «nd  decide  upon  the  genuineness  or  validity  of 
that  deed  in  Its  present  form. 

2nAly«  Whetber,  supposing  the  farighkhutee  to  be  admissible 
as  proof  I  the  Judge  was  not  required,  in  conformity  to  the  estab- 
lished practice  of  the  Courts,  to  assign  reasons  for  discrediting 
^e  evidence  by  which  the  authenticity  of  that  deed  was  held 
to  be  established  by  the  Court  of  first  instance. 

Srdly.  Whether  the  Judge  was  not  bound  to  specify  in  what 
Tespects  the  accounts  produced  differed  from  those  in  the  Collec- 
tor's office,  and  his  reasons  for  adopting  the  latter  in  prefer- 
«noe  to  the  former,  and,  lastly,  whether  the  decision  of  the  Judge 
cam  be  considered  to  contain  such  a  full  refutation  of  the  argu- 
ments, upon  which  the  decision  of  the  Principal  Sudder  Ameen 
is  \»8ed,  as  is  required  from  the  Appellate  Courts  when  they 
may  disturb  the  judgment  in  the  original  suit. 

The  Court  are  of  opinion  that  ^e  decision  of  the  Judge  is 
open  to  all  the  objections  specified  in  the  certificate  of  special 
appeal.  Upon  the  first  ground  they  remark  that,  as  it  appeared 
to  the  Judge  that  the  deed  of  release,  on  which  he  considers 
the  decision  of  the  case  to  turn,  was  engrossed  on  a  stamp  not 
of  the  proper  value,  he  was  precluded  from  founding  any 
arguments  upon  it  either  in  favor  of  its  genuineness  or  otherwise; 
his  proper  course  of  proceeding  under  the  view  takon  by  him  of 
the  deed  in  question,  is  clearly  laid  down  in  the  Circular  Orders, 
quoted  in  the  certificate  of  special  appeal,  to  which  the  Judge 
appeam  not  to  have  adverted, 
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With  regard  to  the  second  ground,  mebtioned  in  the  certi- 
ficate of  special  appeal,  the  Court  observe  that  the  Principal 
Sudder  Ameen  had  distinctly  recorded  bis  opinion  that  the 
execution  of  the  farighkhutee  by  Hingun  Beebee  was  established 
by  the  evidence  of  four  of  the  subscribing  witnesses,  including 
the  putwaree  of  the  village,  as  well  as  by  the  evidence  of  other 
parties,  and,  following  established  practice,  the  Judge  could  not 
reject  this  evidence  without  assigning  his  reasons  for  discredit- 
ing it;  the  decision,  however,  of  the  Judge  passes  it  over  vrithoat 
any  notice  whatever. 

The  Principal  Sudder  Ameen  had,  in  like  manner,  recorded 
his  reasons  at  lensi^th  for  admitting,  as  correct,  the  accounts 
iiled  by  the  plaintiffs,  and  which  shewed  a  large  balance  in  their 
favor  after  payment  of  all  sums  due  upon  their  estate ;  but  of 
these  reasons  no  notice  is  taken  in  the  decision  of  the  Judge, 
who  summarily  rejected  the  plaintiffs'  accounts  simply  because 
they  did  not  tally  with  those  in  the  Collector's  office  agreeably 
to  the  Circular  Orders  of  the  ^9th  May  1848,  issued  apparently 
from  the  Revenue  Department,  without  specifying  by  whom 
the  latter  accounts  were  filed,  or  entering  into  any  details  shewing 
in  what  respects  they  differed  from  the  accounts  of  the  plain- 
tiffs accepted  by  the  Principal  Sudder  Ameen,  or  recording  the 
grounds  of  his  opinion  for  considering  them  entitled  to  the 
preference  beyond  what  is  contained  in  the  brief  remark  quoted 
above.  This  summary  mode  of  reversing  a  judgment,  passed 
in  an  original  suit  after  a  full  investigation,  is  obviously  opposed 
to  the  sound  and  just  rule,  laid  down  in  several  precedents  of 
the  Court,  which  will  not  allow  the  decision  of  any  Court  to  be 
set  aside  in  appeal  without  a  full  consideration  and  refu- 
tation of  the  grounds  upon  which  it  is  based,  and  the  Court 
have  no  alternative,  therefore,  but  to  annul  the  decision  of  the 
Judge,  and  to  remand  the  case  to  his  file  to  be  adjudicated  afresh 
in  reference  to  the  foregoing  observations.  In  giving  effect  to 
these  orders  it  will  be  the  duty  of  the  Judge  carefully  to  conform 
to  th«  Circular  Orders  of  the  Court  dated  the  5th  March  last,  and 
published  in  the  Agra  Government  Gazette  of  the  16th  of  that 
month. 
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The  15M  November  1852. 
Present :  H.  B.  Harinoton^  JucUj/e, 

{Special  appeal  from  the  decision  of  W. 
E,  Money y  Esq.,  Judge  of  Mirzapore, 
dated  bth  AprU  1852. 

GuNOA  Pbbsbaud  and  0THKR8,  (Defendants),  Jppelltmts, 

versus 

AsARAN^  (Plaintiff J,  Respondent, 

Thr  particulars  of  the  case  are  detailed  in  the  volume  of 
the  printed  decisions  for  the  month. 

A  special  appeal  was  allowed  to  try  '^  whether  the  Judge  has 
not  disposed  of  the  appeal,  preferred  to  his  Court  by  the  appeb- 
lants,  upon  a  wrong  issue,  and  whether  his  decision  is  not  defecr 
tiye  in  not  fulfilling  the  requirementa  of  Act  No.  XII  of  1848 
and  the  Circular  Orders  of  the  5th  March  1852.'' 

The  Court  are  of  opinion  that  the  decision  of  the  Judge  is 
open  to  both  the  objections,  mentioned  in  the  certificate  of  spe- 
cial appeal ;  they  observe  that  he  appears  to  have  overlooked 
the  position,  in  which  the  parties  stood  towards  each  other  in 
the  appealed  suit  before  him,  and  to  have  disposed  of  the  appeal 
to  his  Court  as  if  it  had  been  preferred  by  the  plaintiff  against  the 
exemption  of  some  of  the  defendants  from  bis  claim,  whereas  it 
was  on  the  part  of  some  of  the  defendants  against  the  decision  of 
the  Principal  Sudder  Ameen  upon  the  merits.  The  mistake 
would  seem  to  have  arisen  partly,  from  the  Judge  having  mixed 
up,  in  his  decision  of  the  present  case,  the  facts  of  two  other 
appeals,  pending  between  the  same  parties,  which  were  disposed 
of  by  him  on  the  following  day,  though  in  bptb  these  cases  the 
plaintiff  was  appellant,  and  the  whole  of  the  original  defendants 
"were  made  respondents,  and,  as  they  related  to  distinct  tranaacv 
tions,  they  should  have  been  dealt  with  separately,  and  partly 
from  the  neglect  of  the  Judge  to  observe  the  clear  and  piisitive 
rule  laid. down  in  the  Court's  Circular  of  the  5tb  March  last, 
which,  having  been  published  in  the  Agra  Government  Gazette 
of  the  16th  of  that  month,  he  mast  have  had  before  him  at  the 
date  he  passed  his  decision  in  the  present  case,  and  he  could 
have  had  no  excuse,  therefore,  for  his  neglect  of  its  provisions. 
That  Circular  expressly  requires  that  the  Appellate  Courts  ahall 
carefully  note  in  their  judgments  all  the  leading  grounds  of 
appeal,  which  arestated  by  the  appellants  in  an  intelligible  man- 
ner and  shall  record  their  opinion  upon  them.  In  the  decision 
of  the  present  case  this  rule  has  altogether  been  lost  sight  of  by 
ihe  JndgCi  whohas  neither  noted  in  his  judgment  any  of  th^ 
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rarioof  grovndt  of  appeal  urged  bj  the  appellantt  to  his  Ooort, 
nor  recorded  any  finding  npon  tbem.  In  those  groonda  the  tag- 
pellants  pleaded^  first,  defect  of  jnriadiction;  ^idly,  defect  of  ptr- 
tiea  ;  Srdlj^that  the  claim  was  opposed  to  a  particolar  mercantile 
usage  specified;  4thly,  that  the  suit  had  been  brought  from  mo- 
tives of  enmity  and  to  evade  the  payment  of  decrees  previously  ob- 
tained by  them,  and  that  the  hoondees,  on  which  the  claim  in 
the  present  and  the  two  other  suits  already  referred  to  rested, 
were  forgeries;  5thly,  that  there  was  not  evidence  that  the  hooo- 
dee  in  dispute  had  been  drawn  and  accepted,  as  averred,  and 
that  in  the  absence  of  such  proof  the  claim  of  the  plaintiff,  could 
aot  be  sustained  ;  6thly,  that  the  books  of  the  plaintiff,  adduced 
by  him  in  support  of  his  claim,  were  shewn  by  the  report  of  the 
ameen  appointed  to  examine  them  to  have  been  irregularly  kept, 
and  that  the  reasons  assigned  by  the  Principal  Sudder  A^meea 
for  not  accepting  that  report  were  insufficient ;  and,  lastly,  that 
the  Construction  No.  75,  relative  to  the  competency  of  Uie  go- 
mashta  of  a  banking  house  to  institute  and  defend  suits,  which 
was  rested  upon  by  the  Principal  Sudder  /Lmeen  in  his  decisicm, 
was  not  applicaUe. 

The  Court  are  compelled,  therefore,  to  annul  the  decisioa  of 
the  Judge  and  to  remand  the  case  to  his  file,  in  order  that  he 
may  now  take  into  consideration  the  various  grounds  of  ap- 
peal, urged  by  the  appellanta  to  his  court  in  the  present  ease 
fross  tiie  decision  of  die  Principal  Sudder  Ameen,  an  abstract 
of  which  is  given  above,  and  record  a  distinct  finding  iqioa 
them,  as  required  by  Act  No.  XII  <tf  1852  and  the  rule  dT  fimt^ 
tkm  already  quoted. 

The  nth  Nw>ember  1852. 
Preemi:  H.  B.  ILdtiifOTOif,  Jnd§e. 

Spmiat  appeaU  from  the  deckUm  of  W.  E.  Mme^^  B$q.,  Judge  ef 
BUrz^qwre,  daied  6lh  AprU  1852. 

Casi  No.  272  or  1852. 

GvNOA  PsBSHAUD  AND  0HTSB8,  /"DefemdoniiJjAfpelkmit, 

venue 
AsAAAH,  (Pkm^ffJ,  Beepondeni. 

Cabs  No.  278  or  1862. 

GuKOA  PiasHAun  and  others,  fDefendanieJ,  Appettanie, 

vereue 
AsARAit,  (Plaintiff),  Respondent, 
Tm  parties  to  these  two  appeals  arethesame  as  in  the  precede 
ing  iiuit^  decided  by  the  Court  under  this  di^lo.  In  both  a  spedsl 
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appeal  was  allowed  to  try  Itt ''  whether  it  was  eompeteilt  to  the 
Judge  to  modify  the  decinrai  of  the  Court  below  and  to  a  pass  a 
decree  against  the  appellants  upon  a  point  of  mercantile  usage, 
determined  bj  him  in  another  suit  between  the  same  parties^ 
without  adjudicating  the  issues  of  fact  raised  by  the  pleadings;" 
and2ndly  *' whether  the  decision  of  the  Judge  is  not  faulty  in  not 
fulfilling  the  requirements  of  Act  No.  XII  of  1848  and  the  Cir- 
cular Orders  of  the  5th  March  1852." 

The  Court  observe  that  the  decision  of  the  Judge  in  the  twocases 
of  appeal  now  before  them  is  based  on  the  reasons  contained  in 
his  judfonent  in  the  preceding  suit,  which  having  been  annulled 
by  the  Court  as  defective  and  the  case  remanded  for  retrial  in 
reference  to  the  observations  contained  in  the  decision  passed 
by  the  Court  in  that  case,  it  becomes  necessary  for  the  Court  to 
annul  the  decision  of  the  Judge  in  these  two  cases  also,  and  to 
remand  them  to  his  file  in  order  that,  having  carefully  considered 
the  issues  of  fact  as  well  as  of  law  on  mercantile  usage  which 
arise  out  of  the  pleadings,  and  the  grounds  of  the  Principal  Sud- 
der  Ameen's  decision  upon  them,  he  may  note  in  his  judgment 
the  reasons  of  appeal  urged  against  that  decision,  with  whatever 
may  be  pleaded  in  reply,  and  proceed  to  record  a  distinct  finding 
pon  the  pleas  of  the  parties  in  their  particular  bearing  upon  the 
present  cases  in  the  manner  prescribed  by  law  and  the  Court's 
rule  of  practice  quoted  in  the  certificate  of  special  appeal. 

»9. 

The  15/A  November  1852. 

Preseni :  H«  B.  Habington,  Judge. 

f  Summary  appeal  from  the  decirian  of  O. 
Blunt,  Esq.,  Judge 
ed  13/A  July  1852. 


Casi  No.  2013  or  1852.-1      Blunt^  Esq.,  Judge  of  AUygmrh,''daU 


Cbuttsebhooj,  fPlaimtiffJ,  Appellant, 

versus 

DiAKAM,  SON  or  GiBDHAEU,  fDefeudaiitJ,  Respondent. 

I  AM  of  opinion  that  the  summary  appeal,  preferred  by  the 
sqypellant  from  the  decision  passed  by  the  Judge  in  this  case, 
must  be  admitted,  and  that  the  Judge's  order  for  a  nonsuit  be- 
ing set  aside,  the  case  should  be  remanded  to  him  for  retrial. 

The  Judge,  solely  on  the  strength  <^  three  precedents  of  the 
Calcutta  Court,  which  he  quotes  in  the  margin  <^  his  dedsion, 
considering  it  ^'requisite  that  the  chUtahs^  which  form  the 
groonds  of  the  plaintiff's  action^  but  which  have  not  been  filed, 
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should  be  ttamped  before  they  can  be  received  as  legal  ground 
of  action/'  baa  '' nonsuited  the  plaintiff."  On  referring  to  the  pre- 
cedents quoted  I  find  that  the  deed^  on  which  the  claim  in  the 
first  case  was  brought,  was  held  by  the  Calcutta  Court  to  be 
chargeable  under  Act  XXX  Schedule  A  Regulation  X  of  1829 
with  stamp  duty  as  both  a  lease  and  conye]rance  and  not  mere- 
ly as  the  former,  and  that  in  the  other  two  cases  the  docu- 
ments, which  constituted  the  foundation  of  the  actions,  were 
alleged  to  have  been  signed  by  the  defendant,  on  which  ground 
the  Court  held  that  no  suit  could  be  brought  upon  them  until 
they  had  been  stamped  acH^rding  to  law. 

In  the  present  case,  however,  it  is  not  stated  in  the  abstract 
of  the  pleadings  given  in  the  decision  of  the  Judge  that  the 
i^kUiaks,  on  which  the  plaintiff's  suit  is  bronght,  bear  the  sig- 
nature of  the  defendant,  nor  is  that  fact  found  by  the  Judge,  who 
allowed  himself  no  opportunity  of  inspecting  them  with  a  viev 
to  satisfy  himself  whether  under  any  of  the  articles  of  Schedule  A 
Regulation  X  of  1829  they  required  to  be  stamped  or  not,  his 
order  for  a  nonsuit  having  been  passed  upon  the  pleadings  of 
the  parties  alone  without  any  proceeding  being  held  according  to 
Section  X  Regulation  XXVI  of  1814,  and  when  therefore  the 
plaintiff  had  not  been  called  upon  for  his  proofs.  It  does  not 
appear  that  any  objection  was  taken  by  the  defendant  to  the 
chittah$  on  the  ground  of  their  not  being  engrossed  on  stamp 
pa|)er,  but  that  it  originated  with  the  Judge,  and  I  am  of  opini- 
on, therefore,  that,  following  the  usual  practice,  instead  ofpass- 
ing  his  order  for  a  nonsuit  on  the  pleadings  on  the  ground  stat- 
ed, be  should  have  held  the  proceeding  required  by  the  Section 
of  the  Regulation  above  quoted,  and,  having  recorded  therein  the 
points  to  be  established  by  the  parties  respectively,  he  should 
have  called  upon  them  for  their  proofs  upon  those  points,  after 
which,  in  the  event  of  the  pbiintiff  filing  any  documents  on  plain 
paper  which  the  law  required  should  be  on  stamp  paper,  or 
omitting  to  produce  any  documents  which  were  essential  to  a 
correct  decision  of  the  case  on  the  merits,  he  should  have  pro- 
ceeded to  pass  such  order  as  might  be  conformable  to  law  or 
practice,  quoting  in  the  former  case  the  particular  Stamp  Re- 
gulation which  required  that  the  documents  so  filed  should  be 
written  on  stamp  paper  to  render  them  admissible  as  evidence 
or  as  the  ground  of  action;  and  I  would  remand  the  case  to  tb^ 
Judge  in  m^er  that  he  may  now  proce^  to  adopt  tbe  course 
above  laid  down,  but  I  wish  tbe  opinion  of  another  Judge.  I 
would  at  the  same  time  point  out  to  the  Judge  that,  in  giving  ef- 
fect to  the  Court's  orders,  he  should  bear  in  mind  that  no  part  of 
the  Circular  Orders  of  the  7th  January  1842,  No.  179,  has  been 
superseded  in  these  provinces^  and  that^  whatever  orders  the  Ca^ 
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cntta  Court  may  have  passed  on  the  subject^  they  must  be  consi- 
dered to  be  in  full  force  in  all  the  Courts  subject  to  the  control 
of  this  Court;  whose  duty  it  is  to  conform  to  them  until  they  are 
formally  recalled  or  abrogated  by  a  judicial  decision  of  the 
Court.  I  would  further  call  the  attention  of  the  Judge  to  the 
Construction  No.  292^  which  declares  that^  though  documents  writ- 
ten on  paper  not  bearing  the  prescribed  stamp  shall  not  be  ad- 
mitted as  evidence  or  filed  in  any  Court  of  Justice^  if  the  plain- 
tiff can  prove  his  claim  by  any  other  evidence^  the  Courts  of  Jus- 
tice are  not  precluded  from  receiving  the  same. 

Present :  A.  W.  Begbie,  Judge. — ^I  concur  with  Mr.  Haringtou 
in  the  remarks  recorded  by  him  in  this  case  and  in  the  proposal 
to  remand  the  suit  for  retrial  with  reference  thereto.  I  propose 
in  addition  to  Mr.  Harington's  order  of  remand  to  direct  that 
the  costs  of  this  appeal  be  at  present  charged  to  the  appellant, 
but  that;  in  disposing  of  the  case  on  retrial,  the  Judge  pass  such 
orders  relative  to  the  costs,  (including  those  of  this  summary 
appeal);  as  may  appear  to  him  equitable. 


T%e  18/A  November  1852. 
Present:  A.  W.  BsobiB;  Judge. 


{Special  appeal  from  the  decision  of  F. 
P.  BuUer,  Esq.,  Judge  of  Furruckabad, 
dated  Wth  June  1852. 

Gholam  UoossBiN  AND  Ghol4m  Syndta,  (Defendants),  Appellants ^ 

versus 
Shbirh  Dsbn  Mohumbd;  (Plaintiff),  Respondent. 

The  case  will  be  found  reported  at  pages  89  and  90  of  the 
printed  decisions  of  the  month. 

A  special  appeal  was  admitted  to  try  ''  whether  the  arbitrator's 
**  award  in  this,  case  could  be  legally  upheld  by  the  Moonsiff 
**  and  Judge  with  reference  to  the  provisions  of  Section  6  Begu- 
^MationXXI  of  1808.'* 

I  am  of  opinion  that  the  decisions  of  the  Courts  below  are 
vitiated  by  their  disregard  of  the  provisions'  of  the  law  referred 
to  in  the  certiucate  of  special  appeal.  It  is  therein  provided 
that  the  Court  is  to  transmit  to  the  arbitrators  a  copy  of  the 
bill  of  complaint ;  and  that  <'  in  the  trial  of  the  suit;  the  arbitrators 
are  to  investigate  the  matter  in  dispute;  by  hearing  the  pleadings 
'^f  the  parties;  and  examining  their  witnesses  and  documents.*' 
It  appears  from  the  Moonsiff's  decision  that  the  pleadings  lisyl 
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been  completed,  the  witnesses  examined,  and  the  documents 
on  both  sides  filed,  before  he  referred  the  case  to  arbitrattons. 
It  was,  therefore,  neoessary  under  the  law,  that  the  depositions 
of  the  witnesses  and  the  documentary  eridence  should  be 
officially  laid  before  the  arbitratturs,  to  aid  them  in  tlisii 
decisions.  The  omission  of  thisessential]^roceeding  was  urged  by 
the  defendants,  as  their  ohiefground  of  appeal,  to  the  Judge,  and 
has  been  repeated  in  their  petition  of  special  appeal.  The  reason 
assigned  by  the  Judge  for  overruling  this  objection.  Tit:  that 
**  copies  beiDg  in  possession  of  plaintiff's  mookhteear,  who  was  a 
member  of  the  punchayet,  the  latter  did  not  require  the  mtsfof  the 
case  to  be  sent  to  them'' is  altogether  insufficient.  The  appcrint- 
mentof  theplaintiff'smookhteear  to  be  an  arbitrator  was,  in  itself, 
an  anomalous  proceeding,  and  of  doubtful  legality ;  Section  8  of 
Regulation  XXI of  1803  direct  that  the  parties  shall  chooae ''some 
one  common  friend,  or  istdiffiereniperMOH,  who  may  be  willing  to  us- 
dertake  the  arbitration.^'  The  mookhteear  of  either  party  cannot, 
certainly,  be  regarded  as  an  ''indifferent  person,"  and  ought  net 
to  have  been  appointed  to  the  duty.  But,  even  supposing  die 
appointment  to  have  been  unobjectionable,  it  was  the  more 
necessary  to  adopt  every  precaution  for  placing  all  the  proceed- 
ings before  the  arbitrators  colleetivdy ;  as  tiie  plaintiff's  mookhteear 
might  designedly  withhold  from  his  colleagues  such  of  the 
depositions  and  exhibits  as  he  might  consider  to  bear  unfavour- 
ably on  his  employe's  case:  and  it  is  further  obvious,  that  die 
inspection  of  no  copy  of  an  exhibit  can  be  so  satisfactory  ss 
that  of  the  original;  and,  when  the  originals  were  forthcoming, 
copies  should  not  have  been  allowed  to  be  presented* 
'  I  annul  the  decisions  of  both  the  lower  Courts,  and  remsnd 
the  case  to  the  Moonsiff  throuf^the  Judge,  in  order  that  a  fresh 
decision  may  be  passed  in  conformiQr  with  tiie  law. 


.^ 


The  18/A  Nopember  1852. 
ih-eiefU:  A.  W.  Bkubik,  Jvdge. 

r  Special    appeal    from  the    dedsUm    of 
Casn  Na  876  or  1852. 4     F.  C.  JVemA,  Eeq.^Judgeqf  Smhmmpore, 
I    daitd  8iA  June  I852« 

NuwAB  &HMUD  Ali  Khan,  (WiwiMff)^  AppeUoni, 

versui 

Piaoz  Ali  ahd  Jafse  Khan,  fD^ndani$J,  Regpondents. 

Thu  case  will  be  found  at  pages  95  and  96  of  printed  re- 
ports for  the  month* 
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A  special  appeal  is  admitted  to  try  ''  whether  the  decisions  of 
the  Principal  Sadder  Ameen  and  Judge  are  not  imperfect  by  rea- 
son of  their  omitting;  to  determine  judicially  a  material  point  at 
issne  between  the  parties,  yiz.  the  genuineness  or  otherwise  of 
the  mortgage  transaction  alleged  to  hare  taken  place  between 
ihe  defendants.'^ 

I  am  of  opinion  that  the  decisicms  of  the  lower  Courts  are 
chargeable  with  the  defect  noticed  in  the  certificate  of  special 
appeal.  The  question  to  be  determined  hy  them  was  the  band 
fide  character  of  the  mortgage  transaction  between  the  defendant. 
Until  this  point  was  disposed  of,  the  question  of  limitation  could 
not  be  agitated.  The  appellant  ui^ed  that  the  alleged  mortgage 
was  a  collusive  and  fraudulent  arrangement  between  the  respon- 
dents (who  are  father  and  son)  to  keep  him  (appellant)  out  of  the 
possession  of  the  property  purchased  by  him  at  public  auction. 
The  decision  of  the  suit  evidently  turned  on  this  one  point.  If 
the  mortgage  was  found  to  be  yalid,  the  plaintifTs  suit  waff  of 
eonrse  barred  by  the  law  of  limitation  with  reference  to  the  date 
of  the  mortgage  bond ;  if  on  the  contrary  the  transaction  was 
held  to  be  unrealy  the  appellant  was  entitled  to  a  decree^  the  date 
of  the  fictitious  mortgage  being  a  matter  of  no  importancer 
whatever.  The  Judge  admits  that  the  Principal  Sudder  Ameen 
has  disposed  of  the  case  "  without  entering  distinctly  upon  the 

Joestion  of  whether  the  mortgage  was  b<md  fide  or  not/^  that 
,e  has  a$9umed  this  fact.  But  the  Principal  Sudder  Ameen  was' 
not  at  liberty  to  oMtime  the  fact^  the  more  especially  when  hehaci 
himself  laid  it  down  as  one  of  the  points  for  consideration.  By 
gratuitously  assuming  the  validity  of  the  mortgage,  the  Princi- 
pal Sudder  Ameen  has  in  fact  decided  nothing  judicially,  for^  if 
the  appellant  had  admitted  the  bend  fide  nature  of  the  transac- 
tion he  had  no  cause  of  action. 

The  reasons  assigned  by  the  Principal  Sudder  Ameen  and  ap- 
proved by  theJudge  for  assuming  the  bond  fide  nature  of  the 
mortgage  are  clearly  insufficient  in  law.  The  appellanfv  silence 
Ibr  six  years  does  not  bar  his  suit,  and  his  execution  of  the  ddkhut^ 
nmmah  to  the  Colleetcnr  in  which  he  consentv to  enter  ^'upoa 
anch  possession  as  ifas  enjoined  by  Feros  Ali'^  does  not  com- 
promise his  title  to  abeohite  possession  of  the  property  purchas- 
ed by  him,  which  he  at  the  time  may  have  beBeved  to  be  the 
mmitwnbered  property  of  Feros  AH,  and  to  determine  which 
point  is  the  object  of  the  present  suit* 

I  annul  the  decision  of  both  the  lower  Courts,  and  remand  the 
case  to  the  file  of  the  Principal  Sudder  Ameen,  who  will  in  his 
fresh  judgment  record  a  clear  and  positive  opinion  relative  to 
the  nature  of  the  mortgage  transaction  and  decree  or  dismiss 
the  clann  accordinglyv 
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The  ^t:^d  November  1852. 

TA.  W.   Begbib,      ^ 
:  <  S.  S.   Brown,  V  Judges, 

(^H.  B.  UaeinotoNjJ 


r  Special  appeal  from  the  decision  (/  C.  C. 
Case  No.  237  of  1852.  \    Jackson,  Esq.,  Judge  of  Meerut,  dated 

I    17th  February  1852. 

Ram   Lall  and  otbbrs,  fPkantiffs),  Appdlamts, 

versus 

Saliq  and  another,  (Defendants),  Respondents. 

.   The  particulars  of  this  case  are  fully  detailed  in  the  folume 
of  printed  decisions  for  the  month. 

A  special  appeal  was  allowed  to  try  ''  whether  the  reasons  as^ 
signed  by  the  Judge  for  considering  the  claim  of  the  plaintiffs  to 
be  barred  by  the  statute  of  limitiitions  are  good  in  law  and 
sufficient,  particularly  as  the  settlement,  which  the  plaintiffs  sue 
to  set  aside,  was  made  with  Saliq,  one  of  the  defendants,  not  as 
proprietor  but  as  farmer  only,  and  at  the  time  of  the  institution  of 
the  suit  the  legal  period  of  twelve  years  had  not  elapsed  from  the 
date  of  the  roobakaree  of  settlement^  which  the  plaintiffs  hate 
constituted  their  cause  of  action. 

,  The  Court  observe  that  the  ground,  on  which  the  Jndgti 
has  declared  the  cognizance  of  the  plaintiffs'  claim  to  be  baned 
by  lapse- of  time,  is  the  fact  of  their  ancestors  not  having  en- 
joyed possession  of  the  estate  claimed  by  them  within  the  period 
of  twelve  years  antecedent  to  the  date  of  their  suit;  he  sums  up  Us 
arguments  with  the  remark^  that  '^  their  dispossession  is  riiown 
from  records  to  have  been  several  years  previous  to  the  cession  of 
the  Begum's  jageer  and  consequently  of  longer  duration  than 
that  legally  allowed  for  preferring  claims  in  a  Court  of  Justice.^ 
It  is  not,  however,  denied  that  the  relinquishment  of  possession 
was  the  voluntary  act  of  the  former  proprietors,  owing  apparent- 
ly to  the  heaviness  of  the  assessment  under  the  Grovernment  of  the 
Segum  Sumroo,  in  whose  Territory  the  estate  in  dispute  it 
aituated,  or  that  after  it  had  been  placed  for  some  time  under 
kham  management,  it  was  farmed  only  to  the  defendant  Saliq^ 
whose  farming  lease,  without  any  recognition  of  proprietary  rights 
was  continued  by  the  local  Revenue  Authorities  after  the  lapse 
by  her  death  of  the  Begum's  jageer  to  the  British  Government, 
and  that  the  lease  having  been  renewed  at  the  time  of  settle* 
ment,  simply  owing  to  the  proprietors  not  being  able  to  agree 
amongst  themselves  as  to  their  respective  shares,  has  remained 
in  force  to  this  time.    It  is  clear  therefor^  that  there  has  beea 
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no  adyerse  proprietary  possession  on  the  part  of  the  present  occu- 
pant of  the  estate,  or  any  other  party^  since  possession  was  given 
lip  by  its  real  owners  for  any  period,  which,  under  the  general 
law  of  limitation,  would  exclude  the  suit  of  the  plaintiffs  from 
the  jurisdiction  of  the  Civil  Courts. 

The  Court  further  remark  that,  although  it  is  stated  that  pre- 
i^ionsly  to  the  date  of  the  roobakaree  ofsettlement  an  order  was 
passed  by  the  Settlement  Officer  declaring  the  zemindaree  co* 
hirnn  to  be  vacant  owing  to  the  disputes  amongst  the  claimants 
of  the  property  as  to  their  respective  shares  already  referred  to, 
which  appears  to  have  been  the  only  obstacle  to  their  admission 
to  engage  as  zemindars  for  the  estate,  and  they  were,  in  conse- 
quence, referred  to  the  Civil  Court,  no  such  order  is  to  be  found 
in  the  record  of  the  Settlement  Officer,  which,  the  suit  being 
))rought  to  set  aside  his  proceedings,  was  called  for  in  the  usual 
way,  and  a  reference  made  by  order  of  the  Court  to  the  records 
of  the  Collector's  office  has  failed  to  establish  the  fact  of  its  exis- 
tence; there  is  consequently  no  proof  that  any  order  to  this  effect 
was  really  passed,  or,  if  passed,  what  date  it  bore,  with  a  view  to 
oalculate  the  period  of  limitation.  Under  these  circumstances 
the  Court  are  unanimously  of  opinion  that  the  plaintiffs  are 
warranted  in  looking  upon  the  roobakaree  of  settlement  as 
thespecifio  act  of  the  Revenue  AulV  critics,  whidi  finally  debarred 
them  from  obtaining  redress  at  their  hands  and  by  consequence 
gave  them  a  cause  of  action,  and  that,  as  the  present  suit 
was  brought  within  the  period  of  twelve  years  from  the  date  of 
that  roodakaree,  they  are  entitled  to  be  heard  upon  the 
Inerits  of  their  claim,  into  the  consideration  of  which  the  Court 
are  not  competent  to  enter  or  to  give  any  opinion  in  regard  to 
them  in  the  form  in  which  the  suit  is  at  present  pending  before 
them. 

*  The  Court  accordingly  annul  the  decisions  of  the  Judge  and 
Sudder  Ameen  and  remand  the  case  to  the  file  of  the  latter  Offi* 
cer  to  be  tried  on  the  merits. 


Digitized  by 


Google 


54A 

The  3»rd  fhwemier  1852. 

CA.Vr.  Bbobib,       "] 
Present  :<  S.  •S.  Brown,  \^  Judges 

LH.  B.  Haringtok^J 


rSpecial  appeal  from    the  decmon  of 
n       XT     A^  laeo  J     Moulvee Mahomed ffoosein Khan, Prm- 

Ca«.  No.  248   OF  1852.^      dpal  Sadder  Ameen of  BareiUp!daUd 

L     31s^  Ifarci  1852. 
DooBB  GoFAL  Sbwah^  (Plaintiff J,  AppeUmt^ 

versus 
OoMAiB  SiNoa,  (Defendant,)  Respondent. 

It  was  set  forth  in  the  plaint  that  the  derendant  being  in- 
debted to  the  plaintiff  in  the  snm  of  Bi.  1800^  executed  to  him  a 
deed  of  sale  for  a  five  biswah  share  of  the  estate  under  litiga- 
tion, his  right  to  half  of  which  had  been  recognised  bj  the  subor- 
dinate Revenue  Officers,  and  further  entered  into  a  written  agree- 
ment that  if  an  appeal,  then  pending  on  his  part  before  the  Com- 
missioner of  the  Division  for  the  other  half  of  the  estate,  termi- 
nated in  his  favor,  he  would  execute  a  second  deed  of  sale  to  the 
plaintiff  for  a  mbiety  of  that  portion  also,  otherwise  the  sale  of 
thefivebiswahswasto  be  accepted  by  the  plaintiff  in  satisfaction 
of  all  claims  that  he  might  have  upon  the  defendant;  that  both 
the  deed  of  sale  and  the  agreement  were  registered,  but  that  al- 
though the  defendant  had  succeeded  in  his  appeal,  he  refused  to 
fulfil  his  engagement,  and  the  plaintiff  had  been  compelled,  in 
consequence,  to  institute  this  suit  against  him  to  enforce  the 
execution  of  the  second  deed  of  sale  agreed  upon. 

The  defendant  denied  that  he  had  executed  or  registered  the 
deed  of  agreement,  which  he  declared  to  be  void  by  the  terms  of 
it,  and  not  to  be  warranted  by  reason;  he  also  contended  that  as 
at  the  date  of  the  alleged  agreement  the  estate  was  the  propert]^ 
ofGovemment,  any  alienation  of  it  was  illegal,  and  that  the  deed 
being  of  a  conditional  character,  could  not  be  sued  upon  under 
the  terms  of  Section  1  Act  XXI  of  1848. 

The  Moonsiff  was  of  opinion  that  the  transaction  was  not  a 
gambling  one  within  the  inteat  and  meaning  of  the  Act  above 
cited,  and  that  the  contract,  entered  into  by  the  parties,  suppos- 
ing it  to  be  proved,  was  not  otherwise  illegal,  and  as  he  consi- 
dered the  facts,  pleaded  by  the  plaintiff,  to  be  established  by  the 
evidence,  he  declared  him  to  be  entitled  to  a  decree. 

In  appeal  this  decision  was  reversed  by  the  Principal  Sud- 
4er  Ameen  on  the  grounds  that  the  price  of  the  five  bis- 
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wahi  of  the  estate,  absolutely  sold  to  the  plaintiff  was  fixed 
at  Bi.  1800  in  iiea  of  which  so  much  of  the  estate  had  been 
eonvejed  to  him,  and  having  formed  the  subject  of  a  separate 
suit  a  decree  had  been  passed  in  his  favor  upholding  the  sale, 
thatj  under  these  circumstances,  the  agreement  of  the  defendant 
to  transfer  other  five  biswahs  to  the  plaintiff  was  purely  a 
matter  of  form,  or  rather  a  gratuitous  act,  for  which  there  was 
no  consideration;  that,  although  the  defendant  might  be 
morally  responsible  for  the  non-fulfilment  of  his  promise,  no 
suit  would  lie  to  enforce  what  was  really  a  present;  that  there 
was  a  wide  difference  between  an  actual  sale  and  an  engagement 
to  sell;  that  by  no  law,  religion,  faith  or  usage  could  an 
agreement  to  sell  be  considered  to  stand  in  the  place  of  a  sak, 
and  that,  although  it  might  not  be  absolutely  wrong  to  pass  a  decree 
in  favor  of  the  plaintiff  on  the  deed  sued  upon  in  this  case,  its 
giatuitotts  character  and  the  absence  of  considerati<m  would, 
in  his  judgment,  certainly  render  it  improper  to  do  so,  and  he, 
therefore,  dismissed  the  claim. 

From  this  decision  a  special  appeal  was  allowed  to  try 
whether  the  Principal  Sudder  Ame^i  had  not  decided  the  case 
and  reversed  the  decision  of  the  Moonsiff  which  was  in  favor 
of  the  plaintiff  upon  a  wrong  issue,  and  whether  the  reasons 
assigned  by  the  Principal  Sudder  Ameeu  for  setting  aside  the 
Moonsiff's  decree  could  be  considered  good  in  law. 

The  Court  observe  that  the  Principal  Sudder  Ameen  is 
clearly  in  error  in  declaring  the  price  of  that  portion  of  the 
estate  in  dispute,  which  was  sold  unconditionally  to  the 
appellant,  to  have  been  fixed  at  Ba  1800,  and  that  any  engage- 
ment on  the  part  of  the  respondent  to  make  over  more  of  the 
property  to  him  must  be  looked  upon  in  the  light  of  a  gift, 
the  completion  of  which  could  not  be  enforced  by  the  Civil 
Courts;  no  sueh  plea  was  advanced  l^  the  respondent  in  either 
of  the  Courts  below,  nor  has  he  attempted  to  deny,  at  any  stage 
of  ^e  case,  that  the  terms  of  the  agreement,  supposing  it  to 
be  authentic,  expressly  stipulated  for  the  oonveyaBce  to  the 
appellant,  as  part  oi  his  purehase  im  lieu  of  the  sum  above 
mentioned,  of  other  five  biswahs  of  the  property  in  addition 
to  the  five  biswahs  absolutely  sold  to  him,  in  the  event  of  hie 
ftueoeeding  in  the  appeal  which  he  had,  preferred  to  the  Commis- 
sioner (rf  the  Division  against  the  order  of  the  Settlement  Ofll- 
eer  allowing  his  right  to  only  half  of  the  estate,  whereas  he  laid 
claim  to  the  whole  of  it. 

The  Court  remaric  that  the  first  issue  raised  ey  the  (dead* 
ings,  and  which  primarily  called  for  a  decision,  was  one  of  faet, 
vis.  whether  the  agreement^  on  which  the  suit  was  brought^ 
had  Of  had  not  been  executed  by  the  respondent.    The  second 
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was  an  issue  of  laW|  vis.  whetber^  supposing  the  execution  of 
the  agreement  bj  the  respondent  to  be  established  to  the  satis- 
faction of  the  Court,  there  was  any  thing  in  the  terms  of  the 
deed  which  would  render  it  a  gambling  transaction  within  the 
meaning  of  Act  XXI  of  IS4S,  or  otherwise  illegaL  Tbeae  two 
issues  were  properly  tried  by  the  Moonsiff  who  determined  them 
in  favor  of  the  appellant,  and,  having  been  again  raised  in  appeal, 
it  was  the  duty  of  the  Principal  Sudder  Ameen  to  have  tried 
them  in  the  order  above  stated,  and  to  have  recorded  his  opinion 
upon  them,  instead  of  reversing  the  decision  of  the  Court  be- 
low and  dismissing  the  claim  of  the  plaintiff  upon  an  issue 
which  did  not  arise  in  the  case,  and  which  it  was  not  competent 
to  the  Principal  Sudder  Ameen  to  originate. 

The  Court  are  consequently  compelled  to  annul  the  decision 
of  the  Principal  Sudder  Ameen  and  to  remand  the  case  to  his 
file,  in  order  that,  in  reference  to  the  foregoing  observations,  he 
may  now  proceed  to  adjudicate  the  pleas  of  ^e  parties  in  the 
usual  manner. 

T%e  23rd  November  1852. 


Present 


TA.  W.  Bbobis,       T 
;^  8.  S«  Brown,  y Judges. 

LH.  B.  Uarington,J 


C  Special  appeal  from  the  decieUm  of  H.C. 
Cask  No.  854  of  1852.4       T\icker,  Esq,,  the  Officiating  Judge  of 

L     Allahabad,  dated  16th  Mag  1852. 

Chowdrbs  Phbnkoo  Singh,  f  Defendant  J,  Appellant, 

versus 

Cbowdrki  Shooumbbb  SiNOH,  (Plaintiff),  Respondent. 

This  case  is  reported  at  pages  82  and  88  of  the  printed  deci- 
sions for  the  month* 

A  special  appeal  was  admitted  to  try  the  following  points. 

1st.  Whether  the  Judge  was  justified,  on  the  appeal  of  the  d^en- 
dant,  in  amendingthe  decree  in  favor  of  the  plaintiff,  in  the  ab- 
sence of  any  appeal  from  the  latter  or  without  summoning  him 
to  reply  to  the  appeal  of  the  defendant. 

2nd.  Whether  the  Judge  has  fulfilled  the  requirements  of 
Act  XII  of  1848,  inasmuch  as  he  has  omitted  to  state  in  his 
decision  the  grounds  of  the  defendant's  appeal  to  hb  Court  and 
his  own  reasons  for  overruling  them. 

In  adjudicating  on  the  points  mooted  in  the  certificate  of  spe- 
cial appeal  the  Court  deem  it  proper  to  consider  the  second  point 
first,  as  in  the  event  of  this  objection  being  held  to  be  valid  it 
will  be  necessary  to  remand  the  case  for  retrial.  The  Court  are 
5  _^ 
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unanimously  of  opinion  that  the  decisionof  the  Officiating  Judge 
isopen  to  the  objection  of  incompleteness  pleaded  by  the  appel- 
lantj  whose  petition  of  appeal  from  the  decision  of  the  Principal 
Sudder  Ameen  comprises  no  less  than  seventeen  objections. 
The  Officiating  Judge  has  not  specified  (as  he  ought  to  have  done) 
the  nature  of  the  principal  of  these  objections^  or  his  reasons  for  re- 
garding them  as  insufficient ;  one  of  these  pleas,  in  particular,  is  of 
considerable  importance.  The  defendant  nrged  that  under  the 
arbitrator's  award  no  regular  suit  would  lie,  and  he  complained 
that  the  Principal  Sudder  Ameen  had  taken  no  notice  of  this  plea. 
If  the  plea  appeared  to  be  of  weight,  the  Officiating  Judge  should 
have  remanded  the  suit  to  the  Principal  Sudder  Ameen  in  order 
that  the  defect  might  be  supplied,  but,  so  far  from  doing  this, 
the  Officiating  Judge  has  himself  ijeglected  to  notice  the  objec- 
tion and  to  record  the  grounds  on  which  he  overruled  it.  The 
Court  are  consequently  under  the  necessity  of  annulling  the  deci- 
sion of  the  Officiating  Judge  as  incomplete  and  not  fulfilling  the 
requirements  of  the  law,  and  direct  that  he  proceed  to  pass  a 
fresh  judgment  agreeably  to  law. 

Having  remanded  the  case  with  reference  to  the  second  point 
of  the  certificate,  the  Court  are  of  course  incompetent  at  present 
to  record  any  opinion  on  the  first  point;  but  they  desire  that  in 
passing  his  fresh  judgment  the  Officiating  Judge  take  into  his 
consideration  this  point  also;  and  if  satisfied  of  the  validity  of 
the  objection  therein  specified,  he  will  be  pleased  to  modify  his 
original  order  accordingly. 

The  Court  observe,  in  conclusion,  that  the  Officiating  Judge's 
declaration  that  he  dismisses  the  appeal  is  not  correct,  it  being 
obvious,  from  what  immediately  follows,  that  he  has  modified  the 
decision  of  the  lower  Court,  having  made  an  alteration  in  it  in 
favor  of  the  (plaintiff)  respondent. 

>g- 

The  2Srd  November  1852. 
Present :  A.  W.  Bkqbie,  Judge. 

^Special  appeal  from  the  decision  of  Syed 
n        XT     of^o        loco  Tussuddook  Hoossein  Khan,  Principal 

Case  No.  878  or  1852.^      Sudder  AmeenofCawnp^e]dated2m 

June  1852. 

MuTTHA  SooKUL  AND  Baodebn  Sookul,  f' Defendants  J ,  Appellants , 

versus 
ZoRAWiTR  Khan  and  others,  fPlOintiffsJ,  Respondents. 
This  is  a  suit  to  recover  possession  of  a  burgud  tree,  valued  at 
Ba  10^  and  of  the  ground  on  which  it  stands  valued  at  five  rupee  i, 
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the  total  anumnt  of  claim  being  Bl  15.  The  plaintiff  ii  a  coltira- 
torandihe  defendantfl  are  the  zemindars  of  the  village*  TheSnd- 
der  Ameen  dismieeed  the  plaintifiPs  daim,  which  decision  wm 
reversed  in  appeal  by  tiie  Principal  Sudder  Ameen  who  passed 
a  decree  in  favor  of  the  plaintiff  for  the  whole  of  his  claim. 

A  special  appeal  is  a^itted  to  trj  '^whether  the  decision  of 
{he  l^incipal  Sudder  Ameen  is  not  incomplete^  in  eonsequenee 
of  his  having  omitted  to  assign  any  reasons  for  decreeing  the 
proprietary  right  in  the  kmd  in  favor  of  the  plaintiff.'' 

I  am  of  opinion  that  the  decision  of  the  Principal  Sadder 
Ameen  is  open  to  the  objection  specified  in  the  certificate  of 
special  aj^aL  The  Sadder  Ameen  dismissed  the  respondent's 
claim  to  both  the  /rte  and  the  land;  giving  his  reasons  in  detail  in 
regard  to  te/A  portions  of  the  glaim*  The  IMncipal  Sadder  Ameen^ 
on  the  contrary^  had  passed  a  decree  for  the  entire  claim  of  the 
respondent;  bat  he  has  aligned  no  reasons  for  determining 
that  the  proprietary  right  in  the  land  is  vested  in  the  respondent. 
Bat  it  is  quite  possible^  under  the  circumstances  of  the  casSj  that 
the  respondent  may  have  a  proprietary  right  in  the  tree  as  in  any 
other  produce  of  land^  daring  the  period  of  its  existence,  with- 
out haviog  any  similar  right  in  the  fayuf  itself*  It  was  incumbent 
on  the  Principal  Sudder  Ameen,  when  he  overruled  the  dediiDD 
of  the  Sudder  Ameen,  to  refute,  in  detail,  the  arguments  of  that 
Officer,  which,  whether  correct  or  otherwise,  should  not  have 
been  passed  over  in  silence  especially  when  the  point  at  issue 
is  one  of  an  important  character,  involving  the  respective  rights 
of  semindar  and  cultivator. 

I  annul  the  decision  of  the  Principal  Sudder  Ameen,  and  rs<- 
mand  the  suit  to  his  file,  with  instructions  to  reconsider  hie 
judgment,  with  reference  to  the  foregoing  observationa  j  and,  in 
the  event  of  his  seeing  no  reason  toalter  his  opinion,  the  Omri 
expect  that  he  will  specify  the  grounds  on  which  he  ovOTuIes 
the  judgment  of  the  Sudder  Ameeiiy  in  regard  to  both  poitioBS 
ef  the  respondent's  claim. 
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The  28rd  November  1853. 
Present:  A.  W.  Bxqbib^  Judge. 

{Special  appeal  from  the  deeiiion  of  D. 
Robertson^  Esq,,  Off.  Judge  ofBareiUy^ 
dated  7th  Jviy  1852. 

SflBIKH  BOOLAKSB  AND  MuStim AT  StGD  BsbXS« 

(Plai$U\ffsj,  Appellants^ 

versus  , 

KuBAVUT  BxQ  AND  OTBiEfl^  (DefendontsJ,  Respondents. 

For  the  report  of  this  case  see  pages  127  and  128  of  the  printed 
decisions  for  the  month. 

A  special  appeal  is  admitted  to  try  the  following  points. 

1  St.  Whether  the  Officiating  J  udge's  decision  f  al^s  the  require- 
ments of  Act  XII  of  1848. 

2nd.  Whether  the  Officiating  Judge  was  justified  in  dismissing 
the  entire  claim  of  the  plaintiffs  on  the  single  appeal  of  the 
defendant  Kuramut  Beg,  who  disputed  only  a  portion  of  the  land 
claimed  by  the  plaintiffs ;  the  rest  of  the  defendants  having  either 
given  in  confessions  of  judgment,  or  acquiesced  in  the  Sudder 
Ameen's  decision. 

8rd.  Whether  the  Officiating  Judge  has  not  tried  an  issue  not 
arising  out  of  the  pleadings  of  the  parties. 

4tlu  Whether  the  Officiating  Judge  has  not  contravened  judicial 
usage  in  determining  that  the  plaintiffs  are  not  entitled  to  the 
share  they  claim,  on  s^primd  facie  probability  instead  of  on  legal 
evidence. 

I  find  that  the  decision  of  the  Officiating  Judge  is  chargeable 
with  all  the  very  serious  defects  noticed  in  the  certificate  of 
special  appeal.  In  the  first  place  he  has  not  conformed  to  the 
provisions  of  Act  XII  of  1848,  which  demand  that  ^'so  much  of 
all  decrees  as  consists  of  the  points  to  be  decided,  the  decision 
thereon  and  the  reasons  for  the  decision^  shall  be  written  original- 
ly in  English  and  translated  and  incorporated  in  the  decree  ;  as 
an  imperfect  substitute  for  these  essentials  I  find  only  the  following 
brief  sentence,  ''The  Sudder  Ameen,  for  reasons  which  I  do  not 
very  clearly  understand,  decreed  for  the  plaintiffs.'^  If  the  reasons 
of  the  Sudder  Ameen  were  unintelligible,  it  was  the  duty  of  the 
Judge  to  remand  the  case,  pointing  out  wherein  the  judgment 
was  defective  and  requiring  the  lower  Court  to  recorded  au 
intelligible  judgment.  Where  the  Judge  admits  that  he  does  not 
understand  the  judgment  of  the  lower  Court  I  do  not  perceive 
how  he  cdji  dissent  from  it. 

u3 
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Secondly^  the  Judge  has  assigned  ho  reason  for  dismisdog 
the  entire  claim  of  the  appellants.  The  only  defendant  who  appealed 
from  the  Sadder  Ameen's  decree  is  KuramutBeg^  who  claims onlj 
2000  guz  out  of  the  4200  sued  for  by  the  appellants ;  the  Testof 
the  defendants  either  filed  confessions  of  judgment  or  abstained 
from  appealing.  Under  these  circumstances  it  was  incumbeDt  on 
the  Judge  to  explain  why  he  did  not  consider  himself  atUbaty 
to  decree  at  least  that  portion  of  the  claim  which  was  undisputed 
by  the  defendants. 

Thirdly,  the  Officiating  Judpre  observes,!  "find  no  proof  what- 
ever, oral  or  documentary,  that  Shah  Ally,  from  whom  plaiBtifi 
profess  to  derive  their  title,  was  the  owner  of  the  ground  in  ques- 
tion, still  less  is  there  proof  of  the  extent  of  the  ground  he  tbeo 
possessed. '^  But  this  is  a  question  which  is  not  in  dispute  betweei 
the  parties  who  doth  profess  to  derive  their  title  from  Shah  Ally, 
and  it  was  therefore  unnecessary  and  irregular  in  the  Officiatii^ 
Judge  to  moot  the  point.  He  should  have  confined  himself  to 
trying  the  issues  arising  out  of  the  pleadings  of  the  parties. 

Fourthly,  the  Officiating  Judge  has  certainly  contraTcned 
judicial  usage  in  that  part  ofhis  judgment  in  which  hededira 
that  ^'asit  would  appear  from  the  statements  of  plaintiffii 
themselves  and  their  own  witnesses  that  the  descendants  of 
Shah  Ally  are  very  numerous,  the  primd  facie  prodaHlitu  it  ^ 
the  share  to  which  plaintiffs  would  be  entitled  by  hereditary 
right  would  be  much  less  than  one-fourth  of  Shah  Ally's  whole 
property  there  which  is  about  the  proportion  they  claim.*  A 
primd  facie  probability  is  not  a  sufficient  ground  for  a  judicial 
decision.  It  was  the  duty  of  the  Officiating  Judge  to  determine, 
from  the  evidence  before  him,  the  exact  proportion  of  the  property 
to  which  the  appellants  were  entitled.  Such  a  determination  woold 
in  no  wise  affect  injuriously  the  interests  of  other  parties  not 
then  before  the  Court.  It  was  moreover  unnecessary  for  the 
Judge,  after  he  had  found  that  there  was  no  proof  that  Shah  Ally 
was  the  owner  of  the  ground,  to  declare  that  the  appellants  weie 
not  entitled  to  a  certain  share  of  a  non-existent  property. 

It  is  impossible  for  this  Court  to  approve  of  a  judgment  vitiate! 
by  such  grave  errors  as  are  above  indicated.  I  accordingly 
annul  the  decision  of  the  Officiating  Judge,  and,  remanding  the 
suit  to  his  file,  direct  that  he  reconsider  the  case  with  advertence 
to  the  foregoing  observations,  and  pass  fresh  judgment  more 
conformable  to  judicial  practice  and  law. 
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The  TZrd  November  1852. 
Present :  S.  S.  Brown^  Judge. 


Case  No.  880  of  1852. 


'"Special  appeal  from  the  decision  of  Tus- 
suddook  Hoossein  Khan,  Principal  Sud- 
der  Ameen  ofCaumpore,  dated  12/A  Au- 
gust 1852. 

ZuBR  SiNOH^  (Defendant J f  Appellant, 
versus 
MouLvn  Khulbbl-ood-ds£N,  fPlaintiffJ,  Respondent. 

The  suit  was  for  the  recovery  of  Rs.  209-10-6,  arrears  of 
rent  due  from  the  years  1251  to  1258  Fuslee*  The  Moonsiff  de- 
creed the  claim  and  the  decision  was  upheld  in  appeal. 

A  special  appeal  was  admitted  to  try  whether  the  Principal 
Sudder  Ameen  had  not  contravened  the  requirements  of  Act 
XII  of  1843,  as  explained  in  the  precedent  of  this  Court  of  the 
23rd  February  last  No.  49  and  the  Circular  Order  of  the  5th 
March  No.  371  issued  thereon,  in  not  having  noticed  and  dis- 
posed of  the  reasons  preferred  by  appellant  for  his  dissatisfaction 
with  the  decision  of  the  Court  below. 

The  Court  finds  the  decision  of  the  Principal  Sudder  Ameen 
to  be  faulty  and  imperfect  for  the  reason  stated  in  the  certi- 
ficate. The  appellant  urged  that  the  plaintiff,  being  an  inha- 
bitant of  a  foreign  territory,  had  failed  to  conform  to  the  law 
in  Clause  1  Section  2  Regulation  XIV  of  1829,  which  requires  a 
foreigner  who  may  be  desirous  to  institute  a  suit  in  any  Court 
to  fumi«h  security  for  all  eventual  costs  within  six  weeks  of  the 
date  on  which  his  plaint  is  filed,  failing  which  the  suit  shall 
not  be  proceeded  in.  The  appellant  further  contested  the  rea- 
sons of  the  decision  of  the  lower  Court  on  the  merits.  Of  these 
pleas  in  appeal  the  Principal  Sudder  Ameen  has  taken  no  notice, 
and  has  contented  himself  with  a  declaration  of  his  opinion  that 
there  were  no  grounds  for  interfering  with  the  decision.  It  was 
with  a  view  to  the  correction  of  the  defects  consequent  on  such 
a  summary  style  of  decision  that  the  Circular  Order  above  noticed 
was  issued,  and  a  due  attention  to  it  would  have  saved  the  ap- 
pellant the  trouble  and  delay  of  a  special  appeal.  The  decision 
is  annulled,  and  the  Principal  Sudder  Ameen  will  be  directed 
to  place  the  case  again  on  his  file  and  to  dispose  of  it  according 
to  law. 
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Twc  Mall  WRMMisr  lod^* 

r  A.  W.  BsaBn,      T 

Present  :<  S.  8.  Brown,  VJadgei. 

(^H.  B.  Hakimoton,  J 

{Special  etppealfrom  the  decision  of  W. 
B.  Mmsy,  Esq.,  Judge  of  BTtrzapore, 
dated  21j/  AprU  1852. 

Rajah  Ramsubn  SuhaIj  (Plaintiff J,  Appellant, 

venue 

HuNSBAj,  (Defendant),  Respondent. 

Tbb  particulars  of  the  case  are  detailed  in  the  ¥9lHme  of  priBlti 
decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  1st.  Whether  the 
Sxxigt  had  not  contrayeaed  the  established  practice  and  an  ex- 
press order  of  the  Court  in  reversing  the  decision  of  the  Court 
below,  and  in  founding  his  own  judgment  upon  documentaij 
evidence,  not  exhibited  by  either  of  the  parties  to  the  suit  be- 
fore him,  but  called  for  by  himself  from  the  Collector's  Office. 

Sndly .  Whether  in  affirming  the  right  of  a  party  to  rent,  whose 
possession,  as  proprietor  (»  lessee,  was  not  recognised  by  the 
Bevenue  Autbcnrities  at  the  time  of  Settlement,  and  in  disallow- 
ing  the  right  to  rent  of  the  appellant,  who  is  the  recorded 
lemindar  of  the  estate  in  which  the  land  in  dispute  b  situate 
ed,  the  Judge  had  not  contravened  the  provisions  of  Begulatioa 
YII  of  1822,  and  the  precedent  established  by  the  decision  of  the 
Court  in  the  case  of  Mussumat  Elishen  versus  RamSuhaiMisser, 
dated  the  8th  September  1846;  and  Srdly,  whether  the  Judge,  in 
finding  thatSheo  Buksh  was  entitled  to  the  rent  claimed  by  the 
plaintiff,  was  not  required  to  define  the  nature  of  his  rights  and 
the  character  of  his  possession,  which  points  are  left  in  doubt 
by  the  Judge's  decision. 

In  reference  to  the  first  ground  mentioned  in  the  certificatt 
of  special  appeal  the  Court  remark  that  the  Jndge,  instead  of  dit« 
posing  of  the  appeal  pending  before  him  from  tibe  decision  of  the 
Court  of  first  instance  upon  the  record  pr^ared  in  that  Coarl» 
admits  that,  of  his  own  motion,  he  sent  for  a  number  of  papers 
from  the  Collector's  Office,  in  which  the  settlement  of  the  viUagae 
indnded  in  the  talooqa  in  which  tiie  land  in  diqiute  is  situat- 
ed was  pending,  and  that  on  their  receipt  he  proceeded  to  base 
his  decision,  reversing  the  judgment  of  the  lower  Court,  chiefly 
upon  them .  The  irregularity  of  this  proceeding  has  be^i  declared 
in  several  decisions  of  this  Court,  and  the  Court  are,  therefore,  of 
pinion  that  the  decision  of  the  Judge,  founded  upon  the  papers 
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thms  sent  tmt  by  him  and  bj  wliieh  he  hee  in  point  of  factdeter'» 
mined  a  matter  of  proprietary  right,  intolnng  the  right  to  postee* 
aion  of  «  third  party  not  before  his  Court,  cannot  be  sos-* 
tained.  On  this  part  of  the  Jndge^s  decision,  and  in  reference 
to  the  other  grounds  of  the  certificate  into  which,  under  the 
view  taken  of  the  first  ground,  the  Court  do  not  consider  it  neces- 
sary to  enter  more  particularly  at  present,  ihey  observe  that,  in 
disposing  of  the  appeal  preferred  to  his  Court,  all  that  was 
required  of  the  Judge  was  to  decide  upon  the  pleadings  and  proofs 
of  the  parties  whether  the  plaintiff  was  entitled  under  the  set- 
tlement or  any  subsequent  revenue  arrangements  to  the  rent 
claimed  by  him  by  virtue  of  his  nudgoozaree  tenure. 

The  Court  accordingly  annul  the  decision  of  the  Judge  and 
remand  the  case  to  his  file  to  be  adjudicated  afresh  in  refer- 
ence to  the  foregoing  observations. 


The  24ih  November  1852. 

TA.  W.  BlGBIB,  ") 

Present:  <  S.  S.  Bbown,  > Judges. 

I^H.  B.  Uabington,  J 

Special  appeah  fnm  the  deeisiom  of  W.  B.  Money,  E$q.^  Judge 
oj  Mirzapore,  dated  2lit  April  1852. 

Cask  No.  288  or  1852. 
Bai AH  Baxsokn  Suhai,  (Plamtiff),  ApptUmtt, 


DooBABXX»  f Defendant ),Re^pondeni. 
Casi  No  288  or  1852. 

Bajah  Raxsubn  Suhai,  {PUtimt^Jp  Appellant, 
vertui 
SnjsoiLAU,fDrfendantJ,  Respondent. 

Casx  No.  884  ov  1858. 

Ba/ah  Bamsurn  Suhai,  f  Plaintiff  J,  Appellant, 
ver9us 
HuNSBAJ,  f Defendant  J,  Bespondeni. 

The  (urcHm^Ances  of  these  three  appeals  being  in  all  respects 
similar  to  those  of  the  preceding  appealed  case,  decided  by 
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the  Cotirt  under  this  d&te^  the  same  order  is  passed  in  tbem, 
and  the  cases  will  be  returned  to  the  Jadge  to  be  disposed 
of  by  him  afresh  in  reference  to  the  instmctionfl  commonicated 
to  him  in  that  case* 


•»- 


The  24dk  Ntwember  1852. 
Pre$ent:  H.  B.  Harinqton^  Jadge. 

f  Special  appeal  from  the  deciiion  of  D. 
Cass  No.  369  of  1852.  <      Soberisan,  Esq.,  Offg.  Judge  of  BarM^, 
L     dated  7th  June  1852. 

MussuMAT  NiAMUT  BxBiB  AND  ANOTHBR,  (PhmtiffsJ,  AppelUmts, 

versus 

Gholam  Hussun  Khan  alias  AsngKooLLAH  Khan  and  anotheB| 
(Defendants),  Respondents. 

Aftbr  the  pleadings  in  this  case  had  been  completed,  the  ex- 
hibits filed,  and  the  evidence  of  the  witnesses  named  by  the 
parties  taketi,  it  was  agreed  to  refer  the  suit  to  the  decision  of 
a  siDgle  arbitrator,  and  the  usual  arbitration  bond  was  execut- 
ed. The  iiioonsiff,  however,  instead  of  transmitting  to  the 
arbitrator  the  whole  of  the  evidence  and  exhibits,  filed  and  re- 
corded in  his  Court,  sent  him  copies  of  the  plaint  and  answer 
only,  and  on  these  two  papers  alone,  without  any  further  en- 
quiry, the  arbitrator  proceeded,  on  the  day  after  their  receipt,  to 
make  his  award,  in  which  he  declared  in  the  most  summary 
manner,  that  having  fully  mastered  all  the  facts  of  the  case  he 
felt  satisfied  that  the  claim  of  the  plaintiffs  was  unfounded,  and 
he  dismissed  it  accordingly.  Though  objections  were  at  once 
taken  to  this  award,  they  received,  no  notice  from  the  Moon- 
siff,  who  proceeded  to  pass  a  decree  in  conformity  to  it,  and,  in 
appeal,  his  decision  was  upheld  by  the  Judge,  who,  in  overrol* 
ing  that  part  of  the  plaintiffs'  objection  which  had  reference  to 
the  irregularity  of  the  proceeding  above  described,  contented 
himself  with  remarking  that  ''it  appeared  from  the  arbitrator's 
written  decision  that  .he  passed  his  award  after  investigation  of 
the  case,  and  it  did  not  appear  that  he  refused  to  hear  any 
witnesses,  or  to  inspect  any  documents  adduced  by  either  party.'' 

From  this  decision  a  special  appeal  was  admitted  to  try  whe- 
ther the  award  of  arbitration,  on  ivhich  the  lower  Courts  had 
based  their  decisions,  was  not  contrary  to  law,  and  liable  to  be 
set  aside  as  incomplete,  by  reason  of  the  non-observance  by  the 
arbitrator  of  the  rule  laid  down  in  Section  6  Regulation  XXI 


Digitized  by  VjOOQIC 


557 

of  1803>  wUoh  declares  that  ''  in  the  trial  of  suits'^  referred  to 
arbitration  "  the  arbitrators  are  to  investigate  the  matters  in 
dispute  hjr  hearing  the  pleadings  of  the  parties,  and  examining 
their  respective  triinesies  and  documents.^* 

The  Court  are  of  opinion  that  the  proceedings  of  the  arbitra- 
tor,  which  have  been  upheld  by  both  the  lower  Courts,  are  open 
to  the  objections  stated  in  the  certificnte  of  special  appeal. 
They  observe  that,  although  the  Section  of  the  Regulation  abbve 
cited  contemplates  the  reference  of  a  suit  to  arbitration  before 
the  pleadings  have  been  completed  in  the  Court  in  which  it  was 
brought,  and  makes  provisions  for  the  manner  in  which  the 
witnesses  of  the  parties  are  to  be  summoned  and  examined  by 
the  arbitrators,  it  clearly  never  intended  that,  where  the  refer- 
ence to  arbitration  might  take  place  after  the  case  had  been  got 
ready  for  decision  in  the  Court  in  which  it  was  pending,  the 
arbitrator  might  dispense  with  the  examination  of  the  docu« 
mentary  and  oral  evidence  recorded  in  that  Court,  much  less 
that  he  should  make  his  award  simply  on  a  hasty  perusal  of 
the  pleadings  of  the  parties  without  any  enquiry  whatever,  as 
was  done  by  the  arbitrator  in  the  case  before  the  Court.  The 
irregularity  of  the  arbitrator's  proceeding  arose,  no  doubt,  from 
the  neglect  of  the  Moonsiff  to  transmit  to  him,  with  the  copies 
of  the  plaint  and  answer  filed  in  his  Court,  the  exhibits  of  the 
parties  and  the  examinations  of  their  witnesses  taken  before 
him,  and  to  give  him  proper  instructions  for  the  disposal  of  the 
case.  The  consequence  of  this  omission  has  been  to  vitiate  the 
award  of  arbitration,  and  the  decisions  founded  by  the  lower 
Courts  upon  it,  and  the  Court  have  no  alternative  but  to  annul 
the  same,  and  to  remand  the  case  to  the  file  of  the  Moonsiff  to 
be  disposed  of  by  him  afresh  according  to  law.  If  the  parties 
are  still  willing  to  refer  the  decision  of  the  case  to  the  arbitra- 
tor already  appointed  by  them,  it  will  be  the  duty  of  the  Moon- 
siff to  transmit  to  him  the  whole  of  the  proceedings  composing 
the  record  of  his  Court,  and  to  require  him,  after  examining  the 
same  and  making  any  further  enquiry  that  may  be  considered 
necessary,  to  complete  his  award  within  the  period  allowed  him; 
otherwise  the  Moonsiff  must  retain  the  case  on  his  own  file  and 
dispose  of  it  himself  according  to  the  best  of  his  judgment. 
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ne  VIA  November  1863. 
pre$eni:  A.  W.  Bxgbis^  Judffe. 

{Special  appeal  from  the  deeisum  of 
DoobiJowala  Pershad,  Principal  Suddtr 
Ameeno/Azimgurh,datedl4dhMifl6b%. 

MuMUKAV  Punoo  4in>  Nvbain  Dom^  fDefendamliJ,  Appelkmtij 

versus 
MuwuKAT  Lulu  ahd  EIisbicamund,  (PUdniiffsJ,  BesptmienU. 

Tan  is  a  suit  to  obtain  poasessita  of  a  aix^^mna  shaie  in 
moosahs  Khaliapore  and  Poora  Bishnath^  and  of  two  orchards 
in  Serai  Lnknee^  by  right  of  prSemption^  and  to  annul  a  deed  of 
sale  executed  by  the  female  defendant  for  the  property  in  qnet- 
ti<m  in  favor  of  the  other  defendant^  Nurain  Dosa. 

The  Sudder  Ameen  in  the  first  instance  dismissed  the  plain- 
tiffs suit  on  the  ground  that  the  Mahomedan  law  of  preemp- 
tion did  not  apply  to  the  parties  in  the  present  suit  who  are 
Hbidoos;  and  he  was  also  of  opinion  that  it  was  proved  that  the 
transfer  to  the  defendant  Nmtdn  Doss  had  been  negotiated 
through  tlie  plaintiffKishnanundj  (th  e  husband  of  the  female  ^aia- 
tiff)  so  that,  even  if  the  Mahomedan  law  had  been  held  to  be 
applicable^  the  plaintiffs  under  the  circumstances  stated  were 
consenting  parties  to  the  sale,  and  therefore  not  competent  to 
seek  its  annulm^it  under  cover  of  the  preemption  law.  In  ap- 
peal the  Principal  Sudder  Ameen  remanded  the  case  to  the 
Sudder  Ameen,  on  the  ground  that  he  had  without  sufficieiit 
warrant  assumed  the  fact  of  the  Mahomedan  law  of  preemp- 
tion not  being  in  force  in  this  part  of  the  country  among  Hin- 
doos, and  directed  that  a  further  investigation  into  this  point 
should  be  made.  The  Sudder  Ameen  conformed  to  these  in- 
structions; but,  being  still  of  opinion  that  the  lawof  pWSemption 
was  not  of  force  in  the  district,  he  a  second  time  dismissed  the 
plaintiffiB'  claim.  The  plaintiffs  again  appealed,  and  the  Princi- 
pal Sudder  Ameen,  dimring  in  opinion  from  the  Sudder  Ameen 
in  respect  to  the  applicability  o(  the  law  of  preemption,  and 
determining  that  it  had  force,  reversed  the  Sudder  Aaeen's 
decision  and  passed  a  decree  in  favor  of  the  plaintiffs. 

A  special  appeal  is  admitted  to  try  ''whether  the  Principid 
Sudder  Ameen's  decision  is  not  incomplete  inasmuch  as  he  has 
omitted  to  record  any  opinicm  in  regard  to  a  material  plea  urged 
by  the  defendants  or  to  assign  any  reasons  for  overruling  the 
Sudder  Ameen's  finding  thereon/' 

I  am  of  opinion  that  the  judgment  of  the  Principal  Suldcr 
Ameen  is  open  to  the  objection  stated  in  the  certificate  of  spe- 
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cial  appeal..  He  has  overlooked  entirely  the  defendants'  princi* 
pal  plea  on  tiie  merits  of  the  case/  viz.  that  the  sale  to  Nnrain 
Soss  had  been  effected  through  the  agency  of  the  plaintiff  Kish« 
nannnd,  whose  assent  to  the  transaction  as  well  as  that  of  his 
wife  (the  female  plaintiff)  is  fairly  dedncible  from  the  fact,  and 
that^if  this  allegation  befonnd  to  be  correct^  the  plaintiffs  could 
not  now  repudiate  their  own  act,  and  seek  to  set  aside  a  sale  which 
had  been  made  with  their  full  concurrence.  This  is  a  Tery 
important  point,  without  determining  which  this  case  cannot  be 
satisfactorily  decided.  I  accordingly  annul  the  decision  of  the 
Principal  Sudder  Ameen,  and  direct  him  to  pass  a  fresh  and 
complete  judgment  in  accordance  with  the  instructions  now 
communicated. 

T%e  29th  Novemker  1852. 

(A.  W.  BwsBOt,  ^ 

S.  S.  Brown,  >Judgn. 


:X  S.  S.  Brown,  L 

\jl.  B.  Habinotoic,    J 


r  Special  appeal  from  the  deeirion  of  A. 
Casi  No.  276  or  1852.4      Shank,  Esq.,  Judge  of  Benares^  dated 
I     17th  April  1852. 

IsHBEx  PxBSHAD  l/[iBB,,f Defendant  J,  Appellant, 

versus 

Sbbosalik  Singh  and  anothbb,  (Plamtiff'sJ,  Bespondents. 

Thb  particulars  of  the  case  are  reported  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  originally  admitted  to  try  ''1st  whe- 
ther the  decision  of  the  Judge  in  the  present  case  is  not  incon- 
sistent with  the  decree,  passed  in  a  former  suit  between  the  same 
parties  under  date  the  10th  December  1849,  and  2ndly,  whe- 
ther the  Judge,  in  reversing  the  decision  of  the  Principal  Sudder 
Ameen,  which  dismissed  the  claim  of  the  plaintiffs  as  not  proved, 
has  conformed  to  the  rule  of  practice,  established  by  various 
decisions  of  the  C!ourt,  which  declares  that  the  decision  of  a 
Court  of  first  instance  cannot  be  set  aside  in  appeal  without  a 
statement,  consideration  and  refutation  of  the  grounds  upon 
which  it  b  based.^' 

On  the  appeal  being  brought  before  a  fuU  bench,  it 
was  Judged  proper  to  amend  the  first  ground  of  the  certificate 
unckr  the  authority  of  Section  8  Act  m  of  1840,  and  the  fol- 
lowing was  substituted  for  it,  vis.  whether^  with  advertence 
to  the  t^ms  of  Section  10  Begolatioa  II  of  1808^  the  lament 


Digitized  by 


Google 


960 

daini  of  the  plaintifft  is  not  barred  by  the  decree  passed  in  the, 
former  suit  between  the  same  parties  under  date  the  lOth 
December  1849. 

With  regard  to  the  second  ground  mentioned  in  the  certifi- 
eate,  the  Court  remark  that  the  decision  of  the  Judge  is  so  ob- 
scureljr  worded  that  it  is  not  possible  to  ascertain  from  it  with 
Unjr  exactness  the  precise  points  which  it  determines^  and 
that  it  is  mureorer  defective  in  not  meeting  or  refuting  any 
of  the  arguments  upon  which  the  decree  of  the  Principal  Sud- 
der  Ameen,  which  it  sets  aside,  is  based.  The  Ck>urt  allude 
more  particularly  to  that  part  of  the  judgment  of  the  Principal 
jBudder  Ameen  which  ruled  that^  the  grounds  of  the  plaiotiSs' 
present  claim  being  identical  with  the  objections  brought  for- 
ward by  them  in  the  former  suit  in  which  they  were  disallowed, 
they  could  not  now  be  taken  into  consideration;  the  decbion 
of  the  Judge  passes  over  this  point  without  notice,  though,  as  it 
involved  the  important  question  of  jorisdiction,  that  is,  whether 
the  plaintiffa  were  entitled  to  be  heard  upon  the  merits  of  their 
present  claim,  the  Judge  could  not  enter  into  a  consideration  oC 
its  merits,  much  less  pass  a  decree  in  favor  of  the  plaintiffs, 
until  he  had  first  tried  and  disposed  of  the  point.  Under  the 
view  taken  by  the  Principal  Sudder  Ameen  of  the  effect  of  the 
former  judgment  upon  the  present  claim,  there  can  be  no  doubt 
that  he  acted  erroneously  in  giving  any  opinion  upon  its  merits, 
instead  of  at  once  dismissing  the  suit  as  barred  by  such  previ- 
ous judgment,  but  any  irregularity  in  this  respect  in  the  proceed- 
ings of  the  Principal  Sudder  Ameen  could  form  no  excuse  for 
the  Judge's  total  neglect  of  the  plea.  The  omission  of  the  Judge 
to  record  any  opinion  on  the  subject  would  fully  warrant  the 
Court  in  annulling  his  decision  and  remanding  the  case  to  his 
file  for  the  correction  of  the  defects  now  apparent  on  the  face 
of  it,  and,  under  ordinary  circumstances,  the  Court  would  have 
considered  themselves  bound  to  adopt  this  course;  but,  as  the  first 
ground  of  the  certificate  of  special  appeal  fairly  brings  before 
them  an  important  question  of  law,  arising  out  of  the  pleadings, 
which  has  been  judicially  determined  by  the  Principal  Suddisr 
Ameen,  and  which,  in  the  event  of  the  Court  concurring  in  the 
view  taken  by  that  Officer,  would  necessitate  the  dismissal  of  the 
suit,  and  from  the  papers  before  them  the  Court  have  all  the 
means  of  coming  to  a  decision  upon  the  point,  they  are  unani« 
mously  of  opinion  that  it  will  be  sufficient,  and  that  the  ends  of 
justice  will  be  better  answered,  if,  instead  of  returning  the  case  to 
the  Judge,  they  point  out  to  him  the  defectiveness  of  bis  judg- 
ment for  his  future  guidance,  and  dispose  of  the  case  themselves. 
Under  this  view  the  Court  proceed  to  consider  the  first  groimd 
of  the  certificate  of  special  appeal  amended  as  above. 
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On  referring  to  the  decree  passed  in  tbe  former  soit^  a  copy 
of  which  is  filed  with  the  proceedings  before  theConrt,  they  find 
that,  the  present  plaintiffs  having  been  sued  by  the  present  defend- 
ant for  the  sum  of  Ba  2895-15-8  composed  of  various  items  which 
he  considered  to  be  due  to  him  under  the  lease  transaction 
which  originated  the  suit,  his  claim  was  opposed  on  the 
ground  that^  so  far  from  the  plaintiffs  being  indebted  to  him^  he 
owed  them  a  large  sum  of  money  upon  the  same  transaction 
which  would  form  a  set-off  to  his  demand ;  the  items  of  which 
this  counter-claim  was  composed  constitute  the  principal  sum 
now  in  dispute.  The  parties  to  the  former  suit  having  filed 
their  proofs  in  support  of  their  respective  pleas^  the  Principal 
Sudder  Ameen,  before  whom  the  case .  was  pendingi  proceed- 
ed to  adjust  the  account,  and,  finding  that,  after  allowing  for 
certain  sums  wrongly  paid  or  withheld  by  the  one  party  or  the 
other^  the  sum  of  Ba  500,  being  the  amount  advanced  on  the 
lease,  was  all  that  the  defendant  in  the  present  case  was  entitled 
to  recover  from  the  plaintiffs,  he  awarded  him  that  sum,  and 
dismissed  the  rest  of  his  claim;  no  appeal  having  been  preferred 
from  this  decision  on  either  side,  it  became  final,  and  its  correct- 
ness cannot  now  be  questioned.  From  the  terms  of  the  previous 
judgment  of  the  Principal  Sudder  Ameen  the  Court  entertain 
no  doubt  that  he  intended  it  as  a  complete  settlement  of  all  dis- 
puted items  in  account  between  the  parties,  arising  out  of  the 
tiansaction  which  led  to  the  suit,  up  to  the  date  of  the  decision, 
and,  as  it  comprehended  and  took  in  all  matters  now  at  issue 
between  the  parties,  the  Court  are  unanimous  in  opinion  that 
under  the  terms  of  Section  10  Regulation  II  of  1803  the  pre- 
sent suit,  in  which  no  decree  could  be  passed  without  nullifying 
to  the  extent  of  any  sum  awarded  by  it,  the  former  decision  of 
the  Principal  Sudder  Ameen,  is  barred  by  that  judgment. 

For  these  reasons  the  Court  concur  in  the  view  taken  by  the 
Principal  Sudder  Ameen  of  the  point  under  consideration,  and, 
being  of  opinion,  therefore,  that  the  decision  of  the  Judge  can- 
not  be  maintained,  they  are  pleased  to  reverse  it,  and  to  affirm 
the  decision  of  the  Principal  Sudder  Ameen.  The  costs  of  all 
three  Courts  will  be  paid  by  the  respondents. 
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\ji.  B.  HAuxercuij 


Special  appeah  from  ike  decirnne  cfff.  C.  l\ieker,  Etq.,  Offidatimg 
Judge  of  Attakabad,  dated  11/A  June  1853. 

Oasi  Ko.  86S  or  1853. 
DwABXA  Do8s^  CFMni^J,  JppOemis 


If oofuvm  HoossBiN  KhaNj  CJ^eudanU),  Reepondeui. 

Camu  No.  864  of  1862» 

DwAixA  Dossj  CDefendaatJ,  AppeUaniy 

venm 

MoosiTTrn  Hoobsbih  Kban^  (FUam&ff)^  Respondeni. 

Thb  decisions  of  &e  Jndge  iriU  be  found  in  flie  printed 
Tohune  of  the  month. 

A  special  appeal  was  admitted  to  try  ''  whether  the  order  of 
nonsuit  passed  bj  tiie  Moonsiff  and  upheld  in  appeal  hj  Aa 
Judge  was  good  in  law."  The  second  case  which  was  intimatriy 
connected  with  the  first  case  was  also  admitted  to  special  ap- 
peal in  order  that  botii  cases  might  be  laid  before  the  Conrt. 

The  Court  think  it  necessary  in  liie  first  instance  to  advert  to 
the  terms  used  at  the  dose  of  the  judgments  in  these  cases.  In 
the  first  case  it  is  said  that  '^  the  whole  matter  in  dispute  has 
been  adjudicated  in  appeal  No.  96  to  the  satisfaction  of  tlie 
parties^**  and  in  tiie  appeal  case  No.  96  the  judgm^ent  states  that 
the  yakeels  of  the  parties  ^  agreed  that  flie  matter  should  be 
settled  according  to  the  real  purport  ofthe  Commissioner's  order/ 
and  that  a  decree  had  been  paaied  accordingly.  Tlie  necessary 
conclusion  from  these  expressions  was  that  the  cases  had  been 
decided  on  mutual  consent  of  the  parties  so  as  to  raise  a  bar  to 
any  further  appeal^  but  they  were  not  found  in  the  yemacular 
translation,  and  from  the  reply  of  the  Judge  to  the  reference 
made  to  him  on  the  subject  and  the  record  of  the  case  it  appears 
that  the  suit  had  not  terminated  in  any  settlement  in  the  form 
of  a  mutual  adjustment  or  consent  to  abide  by  any  particular 
proposition  on  either  side.  The  words  are  accordingly  regarded 
as  redundant,  and  the  application  of  the  petitioner  for  a  hear- 
ing in  special  appeal  was  admitted. 
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The  Moonsiff  has  nonsuited  .the  plaintiff  Dwarka  Doss^  now 
special  appellant^  on  the  ground  that  the  alteration  ofthe^i^TTima- 
iundee,  for  which  the  plaintiff  sued^  involved  the  interests  of 
another  cultivator,  whose  name  had  been  entered  therein  in  two 
of  the  years  of  the  period  over  which  the  alteration  claimed 
■would  extend,  -and  that  the  case  could  not  be  tried  without  his 
leing  made  party  to  the  suit.  The  reason  in  the  view  of  the  Court 
is  not  borne  out  by  the  claim  and  pleadings.  The  plaintiff,  as 
occupant  cultivator  of  a  piece  of  land,  brought  his  action  against 
the  landholder  for  the  purpose  of  obtaining  the  reversal  of  an 
order  of  the  Revenue  Authorities  charging  it  with  rent,  and  to 
have  the  jummabundees  of  the  years  specified  by  him  restored  to 
their  original  status  as  fixed  at  the  settlement,  by  the  correction 
of  the  entries  of  rent  charge  against  the  land  which  had  been 
made  in  them  in  those  years.  In  other  words,  the  plaintiff  sought 
by  a  counter  or  cross  suit  to  obtain  a  legal  declaration  of  his 
non-liability  to  rent  payments  for  the  future,  together  with  an 
exemption  from  past  rent  charges  which  the  opposite  party  had 
sued  to  recover  from  him  in  an  action  then  pending.  The  mat- 
ter at  issue  lay  therefore  strictly  between  the  plaintiff  and  the 
party  sued  by  him.  He  did  not  profess  to  have  sustained  wrong 
from  any  other  party  requiring  redress,  and  he  was  entitled  to 
a  decision  in  the  form  in  which  he  had  thought  proper  to  bring 
the  suit.  These  reasons  were  urged  by  the  plaintiff  with  much 
force  in  his  appeal  to  the  Judge  from  the  Moonsiff's  order,  but 
were  not  noticed  in  the  decision  of  the  Appellate  Court.  The  de- 
cision of  both  Courts  being  opposed  to  the  principle  laid  down 
in  paragraph  1  Circular  Order  I3th  September  1843  are  annulled, 
and  the  case  will  be  remanded  to  the  Moonsiff's  Court  for  retrial. 

The  annulment  of  the  decision  and  the  remand  necessarily 
involve  the  remand  of  the  case  in  which  the  appellant  Dwarka  Doss 
is  defendant,  and  the  annulment  of  the  decisions  passed  in 
it,  in  order  that  both  cases  may  be  disposed  of  together. 

# 

Tht  29M  November  1852. 

Present: 


{A.  W.  Begbib,         1  . 
b.  S.  Brown,  >  Judges. 

H.  B.  HarinotoN;  J 


{Special  appeal  from  the  decinon  of  R.  J, 
Tuyler,  Esq.,  Judge  ofJounpore,  dated 
10/A  August  1852. 
Syud  Inayut  U oosEis ,  f  Plaiatiff'J,  Appellant, 
versus 
MussuMAT  HiNGUN  Bebeb,  fDeJendontJ,  Respondent. 
Tbb  decision  is  in  the  printed  volume  for  the  month. 
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A  special  appeal  was  admitted  to  try  whether^  when  the 
plaintiff  bad  brought  his  action  for  the  recovery  of  the  valae 
of  certain  materials  appropriated  by  defendant  on  the  ayer- 
ment  of  proprietary  right  in  them  and  of  a  promise  on  the  part 
of  the  defendant  to  make  good  the  demand,  the  defendant's 
denial  of  the  plaintiff's  proprietary  right  justified  the  Principal 
Sudder  Ameen  in  refusing  to  try  the  matter  at  issue  between 
the  parties  in  the  present  suit^  and  in  declaring  a  nonsuit  with- 
out passing  any  judgment  on  the  fact  of  the  agreement  to  sa- 
tisfy the  demand  alleged  by  the  plaintiff.  Also  whether  the 
Judge  had  not  contravened  the  Circular  Order  of  the  5th  March 
Ijist  No.  371  and  the  precedent  of  this  Court  of  the  23rd  Febru- 
ary in  not  noticing  the  reasons  of  the  appeal  preferred  to  him 
from  the  decision  of  the  lower  Coort,  and  in  upholding  the  de- 
cision without  assigning  any  reasonVfor  the  same. 

The  Court  observe  that  the  defect  in  "the  judgment  of  the  Ap- 
pellate Court  noticed  in  the  second  part  of  the  certificate  would  be 
sufficient  in  itself  to  justify  the  annulment  of  the  decision^  and 
the  remand  of  the  case  to  the  Judge^  in  ordei^  that  it  might  be 
disposed  of  in  the  manner  prescribed  by  the  Act  XII  of  1843, 
as  explained  in  the  Circular  Order,  but  the  ci^  has  been  already 
before  the  Court  in  an  appeal  from  a  prior  order  of  nonsuit  pass- 
ed on  other  grounds  by  the  Courts  below  to  whom  it  was  remand- 
ed by  the  decision  of  the  11th  June  1851,  No.  107^  and,  as  the 
question  of  the  validity  of  the  nonsuit  now  declared  has  been 
proposed  in  the  certificate  the  Court  consider  that  it  will  be 
more  conducive,  to  the  ends  of  justice  to  dispose  of  it  in  spe- 
cial appeal.  They  are  of  opinion  that  the  Principal  Sudder 
Ameen  has  nonsuited  the  plaintiff  erroneously.  The  plaint  sets 
forth  that  the  building  styled  a  MaiteA,  the  materials  of  which  are 
^aimed,  was  attached  to  a  house,  and  that  both  the  house  and 
building  were  his  by  inheritance  from  one  Zoolficar  Ali,  The 
defendant  in  her  answer  denied  that  the  house  had  ever  belong- 
ed to  Zoolficar  Ali,  and  asserted  her  own  right  to  it  derived  from 
another  source.  She  admitted  that  the  khaneh  had  been  the 
property  of  Zoolficar  Ali,  but  she  averred  that  he  had  conveyed 
it  to  her  by  gift,  and  that  it  had  been  for  a  long  time  in  her 
possession.  The  Principal  Sudder  Ameen  has  assumed  that 
under  the  plaintiff's  OMm  showing  a  suit  had  been  brought  for 
a  part  instead  of  for  the  whole,  and  that,  as  the  question  of  right 
in  the  present  action  involved  the  right  to  the  house  also,  the 
matter  could  not  be  adjudicated  without  loss  to  the  stamp  re- 
venue and  a  breach  of  a  general  principle  of  law.  .The  Court 
do  not  see  how  the  trial  of  the  issue  in  the  pleadings  can  lead 
to  these  consequences^  or  that  there  is  any  bar  to  the  decision 
of  the  suit  as  it  stands.     The  right  which  defendant  asserts  in 
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the  house  rests  ou  a  different  ground  from  her  alleged  right  to 
the  subject  of  the  suit.  The  pleas  are  therefore  different  as  res- 
pects the  khanek  and  the  house,  and,  as  both  parties  claim  to  de- 
rive their  title  to  the  former  from  Zoplficar  Ali^  the  matter  at  is- 
sue can  be  determined  without  any  infringement  of  the  rule  iii 
the  Circular  Order  of  the  11th  January  1839,  which  is  restricted 
to  claims  resting  on  one  and  the  same  plea  and  arising  out  of 
the  same  cause  of  action.  The  decisions  of  both  Courts  are 
therefore  annulled,  and  the  dase  will  be  remanded  to  the  Court 
of  the  Principal  Sudder  Ameen,  who  will  be  directed  to  give  it 
precedence  over  the  other  cases  on  his  file  with  a  view  to  its 
early  disposal. 

^^- 

The  29/A  November  1852. 


Present 


{A.  W.  Beqbie,        T 
S.  S.  Beown,  yjudges. 

H.  B.  Harington,  J 


r  Special  ajypeal  from  the  decision  of  P.  C 
Casb  No.  866  of  1852.  <^       Trench^  Esq.,  Judge  of  Saharunpore, 

I     dated  8/A  Jufy  1852. 

Nabain  Dass,  (Defendant),  Appellant, 
versus 
Baluk&am  and  others,  f  Plaintiffs  J,  Respondents. 

The  decision  is  in  the  printed  volume  for  the  month. 

A  special  appeal  was  admitted  to  try  whether  the  decision  of 
the  Judge  was  not  imperfect  in  his  having  omitted  to  try  and 
determine  the  appellant's  reasons  for  his  dissatisfaction  with  the 
part  of  the  decision  of  the  Principal  Sudder  Ameen  in  which  the 
question  of  the  right  of  the  respondents  to  eject  him  and  remove 
the  materials  of  the  house,  which  had  been  denied  in  the  answer, 
and  made  one  of  the  issues  of  the  suit,  was  held  to  be  not  en- 
tertainable. 

The  Court  find  that  the  suit,  which  was  brought  by  the  ae- 
mindars  of  the  townlands  in  which  the  property  in  dispute  is 
situated  for  the  possession  of  124  yards  of  building  ground,  and 
for  the  removal  of  the  materials  of  a  dwelling-house  thereon,  was 
met  by  the  defendant  in  his  answer,  1st,  by  a  denial  of  their 
6Iaim,  tciii.  2ndly,  by  the  plea  that,  even  if  the  right  to  the 
ground  were  established,  plaintiflEs  were  only  entitled  by  usage 
to  certain  dues  in  the  foYm  of  ground-rent,  and  that  the  claim 
to  ejectment  andremoYalof  the  materials  was  not  sustainable. 
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The  issues  were  laid  down  accordingly  by  the  Principal  Sad- 
der Ameen,  who  decided  the  first  in  favor  of  the  plaintiffs,  and 
ruled  in  respect  to  the  second  that,  as  the  suit  was  against  the 
purchaser  of  the  house,  and  not  against  the  original  owner^  the 
question  need  not  be  entertained. 

The  defendant  appealed  the  case  to  the  Judge,  and  particu- 
larly  insisted  in  his  reasons  on  the  insufficiency  of  the  ground 
assigned  by  the  Principal  Sudder  Ameen  for  refusing  to  try  the 
second  issue.  The  Judge  briefly  upheld  the  decision  of  the  lower 
Court  on  the  first  point,  and  omitted  to  record  any  opinion  on 
the  second. 

The  importance  of  a  due  consideration  and  disposal  of  the 
reasons  of  appeal  has  been  frequently  insisted  on  by  the  Court, 
and  the  rule  of  law  as  laid  down  in  Act  XII  of  1843  on  this 
point  has  been  fully  explained  in  their  Circular  Order  of  the 
5th  March  last.  Paragraph  6  of  the  Circular  Order  of  the 
4th  January  1841  has  also  declared  the  rules  in  Section  10  Be- 
gulation  XXVI  of  1814  to  apply  to  the  trials  of  appeals  as  well 
as  of  original  suits,  and  Judges  are  desired  ''to  record  on  their 
proceedings  the  precise  points  at  issue  and  the  grounds  on  which 
the  parties  maintained  their  several  pleas.''  The  Court  are  there- 
fore compelled  to  remand  the  case  to  the  Judge,  who  will  be  ia- 
structed  to  dispose  of  it  in  advertence  to  the  foregoing  obs^rva- 
tions,  and,  in  the  event  of  his  dissenting  from  the  opinion  of  the 
Principal  Sudder  Ameen  regarding  the  appellant's  right  to  an 
adjudication  of  the  second  issue  raised  by  the  parties,  he  will  pass 
such  orders  on  the  case  as  may  be  conformable  to  law  and  prac- 
tice, and  record  his  reasons  thereon  as  required  by  the  Act. 

The  29/A  November  1852. 


W.  Skobub,       1 
Present:^  S.  S.  BaowN,  > Judges. 

B.  Habington,  J 


'.:■{  S.  I 

Lh. 


r  Special  appeal  from  the  decUion  of  Doob£ 
Case  No.  867  of  1852. -|     Jowala  fershad,  Principal  Sudder  Ameen 
I    of  Azimgurh,  dated  the  btii  June  185^. 

Bamnurain  Tewabt  and  others,  (DefendanisJ,  Appellants, 

versus 
Bamdeehul  Tewary  and  others,  (Plaintiffs),  Respondents. 

The  action  was  brought  for  the  ejectment  of  the  defendants 
from  certain  fields  cultivated  by  them,  and  for  the  recovery  of 
an  arrear  of  rent  for  the  year  1258  Fuslee  amounting  to 
Bs.  3-6-3.    The  total  value  of  the  suit  was  fixed  at  II&  206-14^. 
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The  claim  was  decreed  in  both  Courts^  and  the  special 
appeal  was  admitted  to  try  whether,  an  action  having  been 
brought  for  the  ejectment  of  the  defendants  as  under-tenants 
in  arrear,  and  for  the  recovery  of  the  arrear  alleged  to  be  due, 
the  decisions  were  not  at  variance  with  the  intent  of  Clause  5 
Section  18  Regulation  VIII of  1819,  and  Construction  No.  1205. 

The  decisions  are  in  the  opinion  of  the  Court  open  to  the  objec- 
tion noticed  in  tbe  certificate.  The  words  of  the  Regulation  are, 
**  If  an  arrear  shall  be  adjudged  by  the  Court  to  be  due,  and  the 
amount  shall  not  be  immediately  paid  into  Court,  the  plaintiff 
shall  be  authorized  by  the  Court  to  make  such  new  arrangement 
as  he  may  judge  proper  for  the  future  management  of  the  lands 
in  question.*'  The  Construction  explains  this  law  to  be  "that 
the  landholder  must  first  establish  by  a  suit,  either  summary  or 
regular,  the  existence  of  an  arrear,  before  he  is  at  liberty  to  cancel 
the  lease  of  an  under-tenant,  while,  as  regards  khoodkhasi 
ryots,  they  have  also  the  power  of  immediately  paying  into  Court 
'  any  sum  adjudged  to  be  due  from  them  before  they  can  be 
ejected."  It  follows  that  a  claim  preferred  for  the  ejectment 
of  an  under-tenant  simultaneously  with  a  claim  for  the  arrear 
is  premature,  and  that,  as  the  establishment  of  the  fact  of  an 
arrear  by  a  judicial  decision  is  an  essential  preliminary  to  such 
further  arrangements  as  the  landholder  may  think  proper,  a 
decree  cannot  issue  for  both  in  one  and  the  same  decision.  The 
Court  accordingly  modify  the  judgments  of  both  Courts  by  the 
reversal  of  the  part  of  the  decrees  having  reference  to  the  eject- 
ment, and  apportion  the  costs  in  the  same  ratio* 


The  29ih  November  1852. 
Present 


{A.  W.  Begbib,         1 
S.  S.  Brown,  yJiulges. 

H.  B.  Harington^  J 


Case  No.  371  of  1852. -|        /.    Tat/ler,  Esq.,  Judge  of  Jounpore, 


r  Special  appeal  from  the  decision  of  R. 
J.    Tat/ler,  Esq.,  Jud^ 
dated  2Sth  July  1852. 

BisHBSHUR  DuTT,  (Plaintiff)^  Appellant, 

versus 

PuLLUT  Singh  and  others,  (Defendants),  Respondents. 

The  decision  is  in  the  printed  volume.  The  suit  was  brought 
for  the  recovery  of  arrears  of  rent  from  1254  to  1268  Fusleie, 
under  a  notice  of  enhancement  served  according  to  Section,^ 
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Regulation  Y  of  1812  in  1258  Faslee.  The  plaintiff  was  non* 
suited  in  the  MoonsifPa  Court^and  the  order  was  upheld  in 
appeal. 

A  special  appeal  was  admitted  to  try  whether  the  reasons  of 
the  Moonsiff  for  nohsuiting  the  plaintiff  were  good  in  law^  and 
whether  the  Judge  had  not  contravened  the  requirements  of  Act 
XII  of  1843^  as  explained  in  the  Circular  Order  of  the  5th  March 
last^  in  not  haying  noticed  the  reasons  of  appeal  and  in  not  hav- 
ing assigned  any  reasons  for  upholding  the  Moonsiff's  decision. 

The  certificate  having  brought  the  question  of  the  propriety 
of  the  nonsuit  before  the  Courts  they  do  not  think  it  necessary 
to  do  more  than  advert  to  the  obvious  defect  in  the  decision  of 
the  Appellate  Court  noticed  in  it.  The  reasons  assigned  by  the 
Moonsiff  for  the  nonsuit  are  that  the  plaint  is  defective  in  the 
particulars  required  by  Section  17  Regulation  XXIII  of  1SI4. 
The  notice  was  said  in  it  to  have  been  served  on  Pullut  Singh 
singly,  but  the  action  had  been  brought  against  Pullut  Singh 
and  Umr  Singh,  whose  name  was  also  entered  in  the  fields  in  the 
village  rent-roll.  It  also  appeared  that,  although  in  a  similar 
notice  served  in  a  previous  year,  the  name  of  another  had  been 
associated  as  landholder  with  that  of  the  plaintiff,  the  notice 
on  which  the  action  was  brought  had  issued  in  plaintiff's  name 
alone.  The  explanations  in  the  replication  did  not  in  the  Moon- 
siff's opinion  cure  the  material  defects  in  the  statement  of  the 
plaint,  and  a  nonsuit  was  declared  accordingly. 

The  Court  do  not  concur  in  the  suflftciency  of  these  reasons. 
They  do  not  find  in  the  plaint  any  material  defect  in  the  state- 
ment of  the  persons  complained  against  and  the  matter  of 
the  complaint  of  a  nature  to  prevent  the  subject  in  dispute 
from  being  brought  to  a  distinct  issue,  or  to  justify  the  Courts 
in  refusing  to  try  the  case  as  it  stands.  In  the  replication  the 
plaintiff  has  explained,  in  refutation  of  the  objections  taken  in 
the  answer,  that  at  the  time  of  the  service  of  the  notice  Pullut 
Singh  was  the  sole  tenant,  that  the  name  of  his  son  Umr 
Singh,  the  co-defendant,  was  entered  as  tenant  in  the  rent-roll 
afterwards,  and  that  he  had  succeeded  by  means  of  the  entry 
to  the  liabilities  of  his  father.  Plaintiff  further  stated  that  the 
notice  was  quite  regular,  as  he  had  intermediately  purchased  the 
interests  of  the  other  person  whose  name  appeared  in  the  earlier 
notice.  The  truth  and  force  of  these  statements  and  their  bear- 
ing on  the  facts  or  law  of  the  case  were  matters  for  the  consider- 
ation of  the  Courts  in  the  trial  of  it,  and  not  a  ground  for  re- 
fusing to  try  it.  The  decisions  are  annulled,  and  the  case  is  re- 
manded to  the  Moonsiff's  Court  with  instructions  to  replace  it 
on  his  file  and  disposeof  it  in  the  usual  manner. 
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The  29tt  November  185$^. 

{A.  W.  Bbgbik,      "] 
S.  S.  Brown,  V  Judges. 

H.  B.  Harington,J 


Present 


{Special  appeal  from  the  decision  of  R.  T. 
Tucker,  Esq.,  Ojfg.  Judge  of  Futlehpore, 
dated   21st  May  1852. 

HuRsuHAi  AND  Ramsuhai,   fPlaintiJfsJ,  Appellants, 

versus 
Srebkishun  and  others^   (Defendants J,  Respondents* 

The  leading  particulars  of  this  case  are  presented  in  the 
narrative  contained  in  the  judgment  of  the  Zillah  Court.  At  the 
close  of  it,  the  Judge  confined  himself  to  a  brief  acceptance  and 
affirmation  of  the  point  of  law  on  which,  under  the  view  taken 
by  the  Principal  Sudder  Ameen,  the  case  was  supposed  chiefly 
to  turn,  but  failed  to  record  the  pleas  of  the  appellants  or  the 
reasons  for  overruling  them.  This  defect  has  brought  the  case 
before  the  Court  in  special  appeal,  which  was  admitted  to  try 
whether  the  Judge  had  not  contravened  the  requirements  of  Act 
XII  of  1843,  as  explained  in  the  Circular  Order  of  the  5th  March 
ast  and  the  precedent  of  the  23rd  February  No.  49,  in  not  hav- 
ing noticed  the  reasons  of  appeal  preferred  to  his  Court  from 
the  judgment  of  the  Principal  Sudder  Ameen,  and  whether  some 
pleas  in  appeal,  material  to  the  proper  adjudication  of  the  case, 
had  not  been  overlooked  in  consequence. 

The  judgment  is  open  to  the  objection  taken  in  the  certificate, 
the  decisiou  being  rather  that  of  a  Court  of  first  instance  than 
of  an  Appellate  Court  whichhastotry  whether  sufficient  reasons 
have  been  adduced  to  justify  interference  with  the  decision  of 
the  Court  below,  and  is  required  accordingly  to  assign  its  rea- 
sons for  rejecting  the  principal  grounds  of  the  appeal  in  the 
event  of  the  decision  being  upheld*  The  Judge  has  ruled  that, 
"  when  the  plaintiflFs  voluntarily  abandoned  the  possession  of 
the  mortgaged  lands,  the  case  became  one  of  simple  debt  with- 
out any  hypothecation  of  property,  and  that  the  first  purchaserst 
have  a  stronger  claim  to  possession  than  the  subsequent  purcha- 
sers. I  entirely  agree  in  the  opinion  of  the  Principal  Sudder 
Ameen,  as  I  am  of  opinion  that  the  second  sale  could  convey 
nothing.^'  The  question  of  the  correctness  of  this  opinion,  or  of 
its  application,  if  correct,  to  the  circumstances  of  this  case,  is 
not  before  the  Court  under  the  certificate.  They  observe  that 
the  fact  of  the  voluntary  abandonment,  which  has  been  assum- 
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cd  by  the  Principal  Sadder  Ameen,  was  plainly  denied  by  the 
appellants,  who  pleaded  that,  although  they  declined  engagements 
at  the  time  of  settlement  which  was  concluded  with  the  heirs 
of  the  mortgagers^  they  were  readmitted  to  them  a  few  months 
afterwards  by  the  Revenue  Authorities  on  the  application  of  the 
heirs  themselves^  and  that  their  ultimate  dispossession^  which 
the  respondents  had  succeeded  in  eflFecting  by  means  of  their  posi- 
tion as  the  representatives  and  auction  purchasers  of  the  rights 
and  interests  of  the  mortgagers^  had  afforded  appellants  the  ground 
for  their  money  action  and  decree  thereon^  in  satisfaction  of 
which  the  property  in  pledge  had  been  brought  to  sale,  and  pur- 
chased by  them.  It  was  urged  that,  independently  of  the  fact 
of  their  resdmission  to  engagements,  the  issne  of  the  subsequent 
litigation  between  themselves  and  the  respondents  had  establish- 
ed by  legal  decision  the  fact  of  a  continued  hypothecation  ot 
the  property  by  virtue  of  their  mortgage  claim,  that  the  decree 
obtained  by  them  against  the  property  thus  hypothecated  led  to 
the  sale  of  it  in  process  of  execution^  and  that  they  were  enti- 
tled to  possession  and  entry  therein  as  the  sale  purchasers  in  sa- 
tisfaction of  their  own  decree. 

In  their  reply  the  respondents  principally  pleaded  the  rea- 
sons which  had  been  given  in  the  judgment  passed  by  the  lower 
Court  in  their  favor. 

Under  these  pleadings  the  Appellate  Court  had  to  determine 
the  correctness  of  the  finding  of  the  lower  Court  on  the  fact  of 
the  voluntary  abandonment  of  the  property  at  the  time  of  set- 
tlement, and,  in  the  event  of  this  fact  being  held  to  be  proved,  of 
the  opinion  pronounced  by  that  Court  regarding  the  extinguish- 
ment of  the  mortgage  lien  thereby.  Should  it  have  seen  cause 
to  dissent  from  the  judgment  of  the  Court  below  on  these  pointSy 
it  had  next  to  consider  the  legal  force  and  effect  of  the  decree, 
in  pursuance  of  which  the  sale  had  taken  place,  in  rendering 
the  property  in  dispute  answerable  for  its  satisfaction,  and  in 
giving  the  appellants  a  right  to  the  thing  claimed  by  virtue  of 
their  auction  title.  The  Court,  for  the  reasons  above  stated, 
considering  the  decision*  defective,  annul  it,  and  direct  the  re- 
mand of  the  case  to  the  Judge,  who,  after  taking  into  considera- 
tion these  and  any  other  points  which  he  may  deem  necessary 
for  the  proper  decision  of  the  case,  will  dispose  of  the  case  in  the 
usual  manner,  giving  it  precedence  over  the  other  cases  in  his 
file  with  ^  view  to  its  early  decision. 
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ne  29M  November  1852. 
Present :  S.  S.  Bbown^  Judge. 

r  Special  appeal  from  the  decision  of  D. 
Cask  No.  892  of  1852.  <      Robertson,  Esq.,  Offg.  Judge  of  BareiU 
I     ly,  dated  12M  May  1852. 

Choonnbb  LalL;  (Defendant),  Appellant, 
versus 
MusBUMAT  Khilba,  (Plaintiff J,  Respondent. 

Thb  decision  of  the  Judge  is  in  the  printed  Tolume  of  the 
month. 

A  special  appeal  was  admitted  to  try  whether  the  decisions  of 
the  lower  Courts  were  not  imperfect  in  their  having  omitted  to 
consider  and  decide  a  material  plea  of  the  appellant^  who  had 
urged  in  his  answer  that  the  option  of  purchase  had  been  repeat- 
edly tendered  to  the  plaintiff  prior  to  the  completion  of  the 
transfer  to  himself,  and  that  she  had  refused  it. 

The  Court  finds  that  the  plea  was  distinctly  preferred  by  the 
appellant  in  his  answer  to  the  plain t,  which  has  not  been  noticed 
in  the  decisions  of  either  Court.  The  claim  being  for  the  right 
of  preemption  under  the  conditions  laid  down  for  the  exercise 
of  this  right  in  the  arrangements  by  which  the  proprietors  of 
the  estate  virtually  bound  themselves  at  the  time  of  settlement, 
an  issue  of  fact  of  importance  arose  in  the  case  under  this  plea 
which  should  have  been  laid  down  amongst  the  other  issues, 
and  the  proof  of  the  allegation  should  have  been  duly  considered 
on  the  evidence  adduced  by  the  parties^  together  with  its  legal 
effect  with  reference  to  the  decision  of  this  Court  of  the  11th 
August  1847  No.  134,  if  proved,  as  a  bar  to  the  claim.  On' a 
reference  to  the  record,  it  appears  that  the  Moonsiff  omitted  to 
record  any  proceeding  under  the  rules  of  Section  10  Begulation 
XXVI  of  1814,  as  he  was  required  to  do  under  Act  XV  of  185(yand 
Circular  Order  14th  June  1850  No.  95.  The  decisions  are  there- 
fore annulled,  and  the  case  will  be  remanded  to  theMoonsiff's 
Court,  who  will  be  instructed  to  call  upon  the  parties  for  their 
proofs  on  this  issue,  and  to  proceed  to  the  disposal  of  the  case 
according  to  law. 
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The  30/ i  November  1852, 
Pre$eni:  H.  B.  Harington,  Judge. 

C  Special  Oftpeal  from  the  decision  oJR,  T. 
Cask  No.  386  of  1852.  J       Tucker,  Esq,,  O/fg.  Judge  of  FuUtkport, 
t     dated  iWi  July  1852. 

GaTABtKN  AND  OTHKEB,  fPlaitUiJfs}y  Appellants, 

versus 

Sheod£SN  SiNoa  and  othbes^  f Defendants) y  Respondents^ 

Ths  case  is  reported  in  the  volume  of  printed  decisioasforthe 
month. 

A  special  appeal  was  allowed  to  try  1st,  whether  in  disposing  of 
the  appeal^  preferred  to  his  Courts  the  Officiating  Jndge  had  not 
oontravened  established  judicial  practice,  by  reversing  the  decision 
of  the  Court  below^  and  basiug  his  own  j  udgment  upon  papers  called 
for,  of  his  own  motion,  from  the  Collector's  Office,  and  2ndly,  whe- 
ther the  decision  of  the  Officiating  Judge  could  be  accepted  as  con- 
taining that  full  statement,  consideration  and  refutation  of  the 
grounds  upon  which  the  decision  of  the  lower  Court  is  founded, 
which  is  required  of  an  Appellate  Court  when  it  may  see  reason 
to  disturb  the  judgment  appealed  against. 

The  Court  are  of  opinion  that  the  decision  of  the  OflSciating 
Judge  is  faulty  in  both  the  respects  noticed  in  the  certificate  of 
special  appeal,  and  that  on  either  ground  a  remand  is  unavoidable. 
They  observe  that,  the  Moonsiff  having  based  his  decision  in  fa« 
vor  of  the  plaintififs  on  the  proofs  exhibited  by  the  parties,  as 
expressly  required  by  law,  his  decision  has  been  set  aside  by  the 
Officiating  Judge  without  any  specification  of  the  grounds  of  dis- 
satisfaction advanced  by  the  appellants  to  his  Court,  in  direct  viola- 
tion of  the  Court's  Circular  Orders  of  the  5th  March  1852,  with- 
out any  attempt  to  refute  the  various  arguments  contained  in 
the  Jdoonsiflfs  decisions  in  favor  of  the  plaintiffs  and  without 
any  reasons  being  assigned  for  discrediting  the  evidence  of  the 
plaintiffs'  witnesses,  which  had  been  accepted  by  the  Moonsiff, 
,  beyond  what  was  inferentially  derived  from  papers  not  indicat- 
ed or  filed  by  the  parties,  but  sent  for  by  the  Officiating  Judge 
withoiit  any  application  from  them. 

The  irregularity  of  a  Judge  reversing  in  appeal  the  decision 
of  a  Court  of  first  instance,  and  basing  his  own  judgment  al- 
together upon  documentary  evidence,  not  exhibited  by  the  par- 
tie^  to  the  suit,  but  obtained  by  himself  and  of  his  own  motion 
from  other  sources,  and  which  was  not  before  the  lower  Conrt 
and  could  not  therefore  have  been  considered  by  it,  has  been 
10 
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declared  in  several  decisions  of  the  Court,  but  more  particularly 
in  a  recent  decision  of  ihe  Court  at  large  in  the  case  of  Rajah 
Ramsurn  Suhai,  versus  Hunsraj  dated  the  24th  instant^  and, 
adopting  the  course  followed  in  that  case,  the  Court  consider 
that  they  have  no  alternative  but  to  annul  the  decision  passed 
by  the  Judge  in  the  appeal  now  before  them,  and  to  remand  the 
case  to  his  file  to  be  adjudicated  afresh  according  to  law  in  re- 
ference to  the  foregoing  observations  and  the  rules  laid  down 
in  the  precedents  adverted  to. 


The  80/A  November  1852. 
Present :  H.  B.  Harington,  Judge. 


{Special  appeal  from  the  decision  of  R. 
T.  Tucker,  Esq,,  OJTg-  Judge  of  Futteh- 
pore,  dated  %:lnd  Ajnnl  1852. 

DeB£KD££.N    MissBR,  f  Plaintiff),  Appellant, 

versus 

KhodaBursh  andotrbrs,  (Defendants),  Respondents. 

The  particulars  of  the  case  are  reported  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  whether  the  Officiating 
Judge  had  not  reversed  the  decision  of  the  lower  Court  and  dis- 
missed the  claim  of  the  plaintiff,  which  was  decreed  by  that 
Court,  upon  a  wrong  issue. 

In  his  decision  the  Officiating  Judge  states  the  point  at  issue 
in  the  case  to  be  *'  whether  the  bond  in  litigation  is,  or  is  not, 
comprised  in  an  arbitration  settlement  or  salisnamah  execut- 
ed in  behalf  of  the  parties  by  an  arbitrator  appointed  by  them," 
and  this  point  he  proceeds  to  determine  in  the  affirmative. 
This,  however,  was  not  the  issue  raised  by  the  pleadings,  nor 
•wasnt  one  which  could  originate  with  the  Court.  The  mistake, 
into  which  the  Officiating  Judge  has  fallen,  may  be  referred  to  a 
want  of  proper  attention  on  his  part  to  the  line  of  defence  tak- 
en by  the  defendants,  and  to  his  total  neglect  of  the  rule  con- 
fined in  the  Court's  Circular  Orders  of  the  5th  March  last, 
which  directs  the  Appellate  Courts  carefully  to  note  in  their 
judgments  the  leading  grounds  of  appeal,  which  are  stated  by 
the  appellant  in  an  iutelligible  manner.  Had  the  Officiating 
Judge  attended  to  this  rule  in  the  case  before  the  Court,  he 
could  not  have  failed  to  observe  that  the  plea  of  the  defendants 
was  not  that  the  bond  in  dispute  had  entered  into  and  was  dis- 
posed of  by  the  arbitration  arrangement,  since  that  would  obvi- 
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OQBly  have  amounted  to  aa  admission  of  its  execution  and  thai 
they  had  received  the  amount,  whereas  they  positively  disclaim 
the  deed  and  declare  it  to  be  a  fabrication,  urging,  amongst 
other  reasons  to  shew  that  it  could  not  be  genuine,  that,  had  it 
really  been  in  existence  at  the  date  of  the  arbitration  to 
which  it  bears  a  prior  date,  it  would  necessarily  have  entered 
into  the  settlement  which  took  place  at  the  time;  this  was  the 
only  argument  adverse  to  the  bond  founded  by  the  defendants 
on  the  arbitration  referred  to  by  the  Officiating  Judge,  and  it 
was  fairly  met  by  the  plaintiff  who,  in  order  to  account  for  the 
bond  not  being  one  of  the  matters  in  dispute  submitted  to  the 
arbitrator,  explained  that  he  was  appointed  for  the  settlement 
of  accounts  only  between  himself  and  the  first  defendant  Khoda 
Buksh,  but  that  his  wife  Mussumat  Rutunee,  the  second  defend- 
ant, was  likewise  a  party  to  the  bond  in  dispute,  and  that  the 
money  was  advanced  for  the  marriage  expences  of  her  minor 
son  by  a  former  husband,  whose  six-pie  share  in  mousah  Har- 
chundpore  was  hypothecated  as  security  lor  the  repayment  of 
the  loan.  Under  the  pleadings,  therefore,  the  only  issue  which 
tthe  Officiating  Judge  was  called  upon  to  determine  was  the  ge- 
nuineness or  otherwise  of  the  bond,  which  was  the  point  tried 
and  decided  in  the  lower  Court,  and  the  case  must  be  remanded 
to  the  file  of  the  Judge,  that  he  may  also  record  his  opinion  on 
he  point  and  order  his  decree  accordingly. 
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The  2nd  December  1852. 
Present ;  S.  S.  Brown,  -Judge. 

{Special  appeal  from  the  decision  of  P. 
C.  Trench,  Esq.,  Judge  of  Seharunpore, 
dated  the  28ih  July  1852. 

HuRDiAL  AND  OTHERS,  f  Defendants  J ,  Appellants, 

versus 

KisHKNDTAL,  fPlairUiffj,  Respondent. 

Thb  decision  is  in  the  printed  volume  for  the  month. 

A  special  appeal  was  admitted  to  trj  whether  the  Judge  had 
not  contravened  the  requirements  of  Act  XII  of  1843,  as  ex- 
plained in  the  Circular  Order  of  the  5th  March  1852,  in  having 
omitted  to  record  the  reasons  of  his  decision  in  the  case  of  the 
appellants  which  was  passed  by  him  in  confirmation  of  the 
judgment  of  the  lower  Court. 

The  suit  between  the  parties  related  to  certain  property,  con- 
sisting of  ground  occupied  by  a  dwelling-house,  an  orchard, 
and  particular  trees  claimed  as  appertaining  to  and  situated 
upon  a  spdce  in  the  estate  which  had  been  purchased  by  plain- 
tiir  at  an  auction  sale,  and  the  claim  was  met  by  a  counter 
allegation,  on  the  part  of  defendant,  to  the  purport  that  the  or- 
chard formed  no  part  of  the  plaintiff's  purchase,  and  that  the 
trees  and  dwelling  ground  were  not  conveyed  to  plaintiff  with 
the  sale  of  the  landed  share,  but  constituted  a  distinct  property, 
which  had  been  acquired  by  them  under  an  auction  purchase 
in  execution  of  their  own  decree  against  the  owners.  The  con- 
troversy thus  involving  questions  of  fact  was  decided  by  the 
Principal  Sudder  Ameen  on  the  oral  and  documentary  evidence 
in  favor  of  the  plaintiff,  and  the  decision  was  summarily  con- 
firmed by  the  Judge  in  appeal. 

The  special  appeal  is  based  on  the  contravention  of  the  Cir- 
cular Order,  and  appears  to  the  Court  to  be  well  founded.  It 
has  been  ruled  by  the  Court  that,  when  a  Judge  for  his  own  satis- 
faction, or  to  elucidate  the  grounds  of  his  decision,  may  think 
proper  to  introduce  into  his  judgment  a  statement  of  the  plead- 
ings of  the  parties  in  the  lower  Court,  or  of  the  decision  ap- 
pealed from,  these  additions  to  the  judgment  which  is  required 
by  Act  XII  of  1848  do  not  render  a  notice  of  the  leading 
grounds  of  appeal,  and  a  statement  of  the  reasons  of  the  appellate 
Court's  decision  upon  them,  the  less  necessary.  The  Appellate 
Court  has  to  consider  and  decide  on  the  reasons  adduced  by  the 
appellants  for  their  dissatisfaction  with  the  judgment  of  the  lower 
Court,  and  it  is  not  enough  for  the  insufficiency  of  these  rea- 
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sons  to  be  obvions  to  tbtt  Jadge  himself,  mdess  it  is  miso  made 
BO  to  the  parties  concerned.  The  remaiic  is  equal)  j  appficabk 
to  the  present  case.  Tlie  appellants  contested  the  conclunons 
formed  by  the  lower  Court  from  the  evidence,  buA  pleaded  in 
detail  the  grounds  of  their  dissatisfaction  with  the  deciston* 
It  was  therefore  necessary  that  the  Appellate  Court  should  ful- 
fil its  part  of  the  judicial  duty,  as  explained  in  the  Circular  Or- 
der refened  to,  by  meeting  the  pleas  in  appeal,  aad  assigning  its 
reasons  for  their  rejection  in  the  erent  of  the  decision  applied 
from  appearing  to  be  a  just  and  proper  one.  The  defect  noticed 
compels  the  annulment  of  the  decision,  and  the  remand  of  the 
case  to  the  Judge,  who  will  be  pleased  to  retry  and  dispose  ^  it 
in  advertence  to  the  foregoing  remarks. 

-a— 

The  4th  DtcemUr  1852. 
Present :  A^  W.  Bemib,  Judge. 

{^pecM  uppeoi  frtnm  ike  decidfm  ef  W,  P. 
MumnyJBsq.y  JtuigecfOormekpere^iatei 
ISA  Jane  1852. 

SooKBNUNDUN  Lai.l  AND  OTBtKs,  fDe/eftdontsJ,  Ajjptilanis, 

veriu$ 

BA»NtDH  Pan0Ss  and  OTH8AS,  fPhuft^J,  RufondemtM. 

The  liidge's  decision  in  this  o^e  will  be  fottnd  at  pages  85 to 
'  89  of  the  printed  decision  for  the  moBth* 

A  special  appeal  is  admitted  to  try  whether  the  Jodge,  having 
overmted  the  finding  of  the  Principal  Sndder  Ameen  on  the 
pr$t  of  the  two  points  laid  down  by  that  oAoer  for  deetsicm, 
ought  not  to  have  remanded  the  case  to  him  Cor  triai  of  die 
»eeond  of  the  points  specified  In  his  proceeding  under  Section 
10  Regulation  XXVI  of  1814. 

The  Court  observe  that  die  Principal  Ehidder  Ameen  in  his 
proceeding  under  Section  10  Regulation  XXVI  of  1814  lays 
down  asneoessary  to  be  decided  ttie  two  following  poiatB, — ^*  let, 
are  plaintiffs  entitled  to  recover  thp  famif  malgoozaree  from  do- 
fen^nts?  ikidly,  was  Sookhnnndun  the  sole  recipient  of  thekalf 
malgoosaree,  or  were  the  other  dirfendants  recipients  alsoi  and 
what  was  the  amount  paid  ?  *^  The  Ftinoipal  Sndder  Ameen^  bciiig 
ef  opinion  that  the  ptaintiffii'  rigki  to  recover  the  half  mdgoo- 
saree  was  dot  proved,  did  not  consider  it  necessary  to  enter  upon 
the  $ecand  of  the  above  points  and  dismissed  thepiaintifi'  dum. 
In  appeal  the  Judge  recede  hisentmdneaatfiwi  the  indingnf 
Ate  Principal  Sudder  Ameen  on  the poiM  of  iaw,  and  is  of  gpjninn 
that  the  pl^ntiffia  ^ave  aright  to  reo^vCT }  and  he  then  pmcerns  to 
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ffenooiuM  him  ewn  deoision  on  the  »eeoni  point,  and  deiermines 
tkat  the  defendants  Sookhnnndun  and  Sheoperahad  had  seeei^^ 
•d  a  eeiriain  amount  of  malgo<ttajree  wrongfnlljr,  aadfbt  this  sum 
ho  has  paeasd  a  deoroe  in  the  respcmdents'  fayor.  ffhis  mode  of 
pocxMie^ding  i^  ircegaUr.  The  Jndge,  having  orerf  uied  the  Frin-* 
cipal  Sadder  Ameen'a  finding  on  the  point  of  law,  should  har^ 
remsndsd  die  ease  to  that  officer  for  trial  of  the  itcomd  point, 
whieh  is  on^  of  finei,  on  which  the  litigant  parties  are  entitled 
to  have  the  opinions  ef  bM  Ae  lower  Courts^  but  on  whieh^ 
as  the  fiase  now  stands,  thaw  is  only  one  opinion  on  record,  and 
this  jOenrt  is  not  competent  to  interfere  wilh  the  view  of  supply* 
ing  the  deficiency.  I  am  compelled  therefore  to  annul  the  de« 
eisionof  the  Judge,  audio  ressand  theoase,  in  order  that  he  may 
deal  with  it  in  the  manner  indioated  by  the  foregoing  remarks. 

The  6M  December  1852. 
PreemU:  H.  B.  Habinoton,  Judge. 


CA9BNo.405or  1852. 


'Special  appeal  from  the  deckiam  of  Mmi- 
^  vee  Mokamed  ffusmm  Khan,  PHmdiml 
Sudder  Ameem  ef  Myttpooree,  datedihe 
L     mhJuly  1852. 

Man   SiNeH,  (Defendant),  Appellant, 

versus 

ScTLDao^  (PlaifU^),  Respondent. 

Tni  eireumstanees  of  this  ease  are  similar  to  tliose  of  tiie  i^^peal- 
cd  suit  No.  810  c£  the  present  year,  which  was  decided  by  the 
Court  at  large  under  date  the  14th  September  last ;  the  pdain* 
tiff  in  both  oases,  as  well  as  the  estate,  in  which  the  share  now 
claimed  is  situated,  is  one  and  the  same;  both  suits  were  decid*- 
ed  by  the  PriBeipal  Sudder  Ameeu  at  one  time  and  on  the 
same  grounds,  and  Ihe  principle,  which  regulated  the  decision 
of  the  Court  in  the  former  case,  must  equally  govern  the  decision 
of  the  appeal  now  before  them. 

In  this  case,  as  in  the  preyious  suit,  the  execution  of  the  deed 
ef  sale,  on  whidi  the  suit  has  iieen  bnmght,  is  admitted,  bnt  it 
is  aunrred  diat  no  consideration  was  paid,  and  that  the  sale  wma 
purely  nominal  «nd  oollusiTe,  haying  for  its  object  the  pratec-* 
tion  of  the  psoperty,  to  which  it  relates,  firom  the  claims  of  cer- 
tain judgment  oreditom,  who  proposed  to  bring  it  to  sale  in 
execution  of  <4ieir  decrees.  The  genuineness  of  the  transaction 
was  contended  for  by  the  plaintiff  in  his  replieation,  but  his 
proofs  failed  to  establish  this  fact  in  the  judgment  of  the  Moon* 
tiS,  sund  JUs  snit  was  consequently  dismisMd.    In  appeal  the 
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decision  of  the  Mobnsiff  was  reyersed  by  fbe  Principtl  Siidder 
Ameen^  who  held  that  it  was  not  necessary  for  him  to  determine 
whether  the  sale  was  bona  or  maiafide,  since  the  defendant  had 
himself  pleaded  that  the  latter  was  the  case,  and^ashe  oonld  not 
be  allowed  to  benefit  by  his  own  admitted  wrong-doing,  sndi 
plea  must  be  considered  to  be  fatal  to  him. 

In  support  of  tbk  view,  the  Principal  Snddsr  Ameen  quoted 
the  decision  of  the  Calcatta  Court  of  Sudder  Dewanny-Adawlot  in 
the  case  of  Boushan  Khatoor  renuM  the  Collector  of  Mymen- 
iingh  and  others,  dated  24th  March  1846,  No.  90  of  184S, 
which  appearing  to  him  to  be  exactly  in  point,  he  proceeded  to 
base  his  decisioa  in  favor  of  the  plaintiff  upon  it. 

A  special  appeal  was  allowed  to  try  whether  the  Principal 
Sudder  Ameen  had  not  erroneously  applied  the  precedent  of  the 
Calcutta  Sudder  Court,  referred  to  in  his  judgment,  in  making 
it  the  basis  of  his  decision  in  the  present  case. 

In  disposing  of  the  appeal  now  before  them,  the  Court  deem 
it  sufficient  to  quote  the  grounds  of  their  decision  in  thefcwmer 
suit  as  equally  applicable  to  the  present  case.  In  that  they 
observed  that  '^  the  parties  had  joined  issue  upon  the  point  whe- 
ther the  sale  to  the  respondent  was  genuine  or  otherwise,  and 
that  the  right  decision,  therefore,  of  the  case  turned  altogether 
upon  that  fact,  since  if,  upon  enquiry,  the  sale  proved  to  have 
been  genuine  and  bona  fide,  the  respondent  wonid  be  ^titled 
to  a  decree,  whereas,  upon  a  contrary  result  being  fouod,  by 
parity  of  reasoning,  the  respondent  could  no  more  be  aUow^ 
to  benefit  by  a  fraud,  to  which  he  was  himself  a  party,  than  the 
opposite  side,  upon  the  general  principle  that  fnuid  vitiated 
every  thing,  and,  as  laid  down  in  the  precedent  cited  by  the 
Principal  Sudder  Ameen,  no  persons  could  by  meanB  of  lam  take 
advantage  of  their  own  wrong-doing.  That  this  principle  would 
obviously  be  vitiated,  if  the  distinction,  drawn  by  the  Principd 
Sudder  Ameen,  between  a  party  daimiug  under  adeed  which  was 
declared  to  be  collusive  and  fictitious,  and  a  party  suing  to 
imvalidate  such  deed  on  the  ground  of  its  fraudulent  character, 
were  recognised  and  maintained,  and  the  mere  admission  of  the 
latter,  in  the  suit  brought  against  him,  were  held  to  be  a  suffi- 
cient ground  for  passing  a  decree  in  favor  of  the  plaintiff  with 
out  any  enquiry  into  the  truth  of  his  denial  of  the  allegation 
of  fraud.  That  there  was  clearly  nothing  in  the  precedent  cited 
to  countenance  or  sustain  such  a  proceeding,  and  the  Court 
e'ossidered  themselves  compelled,  therefore,  to  annul  the  deci<> 
onn  of  the  Principal  Sudder  Ameen,  and  to  remand  the  case 
to'his  file,  in  order  that  be  might  proceed  to  adjudicate  the  real 
point  at  issue  between  the  parties.  '^  The  Court  accordingly 
pass  the  same  order  in  the  present  case,  which  will  be  retttin^ 
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to  tbe  PrinciiNil  Sadder  Ameen  to  be  decided  afresh  in  reference 
to  the  forgoing  obeerrations. 

The  7th  Decembtr  1852. 


fA. 

u\  s. 


"A.  W.  Bbgbik^     1 
Pr€9eni:\  S.  S.  Brown,  >Judgei. 

B.  Harinoton,  J 


{Special  appeal  from  the  decision  oj  R. 
J.  Tayler,  Esq.,  Judge  of  Jounpore, 
dated  ind  July  185^. 

Shbikh  Hbdatut-oollah,  (^PlainiiffJ,  Appellant, 

versus 

Bhowanbb  SiNOB  AND  0THBR8,  fDtfendontsJ,  Respondents. 

Thb  particulars  of  the  case  are  reported  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  allowed  to  try  Ist,  whether  the  ground 
on  which  the  lower  Courts  have  nonsuited  the  plaintiflf,  viz. 
that  part  of  his  claim,  being  barred  by  the  statute  of  limitation, 
eould  not  legally  be  joined  with  the  part,  to  which  the  same 
objection  does  not  apply,  is  good  in  law. 

*  2ndly.  Whether  the  reasons,  assigned  by  the  lower  Courts 
for  d€$claring  the  cognizance  of  a  part  of  the  plaintiff's  claim 
to  be  barred  by  lapse  of  time,  are  not  bad  and  insufficient, 
and  whether  those  Courts  are  not  in  error  in  ruling  that,  as  re- 
gards so  much  of  the  plaintiff's  claim,  his  cause  of  action  arose 
in  1221  Fuslee,  and  not  upon  the  date  assumed  by  him,  and 

Srdly.  Whether  the  decision  of  the  Judge  fulfils  the  require- 
ments of  Act  No.  XII  of  1843  and  the  Circular  Order  of  the 
5th  March  1852. 

The  Court  are  of  opiniou  that  the  decisions  of  the  lower 
Courts  are  faulty  in  all  the  respects  noticed  in  the  certifioate 
of  special  appeal.  With  regard  to  the  first  ground,  they  re- 
mark that  various  decisions  of  the  Court  have  ruled  that,  where 
a  suit  has  been  brought  to  recover  a  balance  of  rent,  a  portion 
of  which  may  relate  to  a  period  beyond  the  statute  of  limita- 
tion, this  circumstance  does  not  preclude  the  trial  on  the 
merits  of  so  much  of  the  claim  as  is  not  barred  by  that  statute. 
The  same  principle  must  equally  apply  to  a  claim  of  the  nature 
of  that  before  the  Court,  and,  supposing  the  view  of  the  lower 
Courts  as  to  the  cognizance  of  a  portion  of  the  plaintifi^s  claim 
being  barred  by  lapse  of  time  to  be  correct,  they  were  bound 
to  have  adjudicated  upon  the  remaining  part  of  it,  to  which 
it  is  admitted  by  them  no  such  objection  applies. 
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But  €ke  Court  are  vuauimooslj  of  opinioii  tkat,  «|i<ii  i\mt 
own  shewing^  both  the  Principal  Sttddcr  Aneen  «id  liht  Jttdgt 
are  wrong  in  finding  any  portion  of  the  plaintiffs,  as  brought, 
to  be  beyond  the  period  allowed  by  law  for  instituting  cifil 
suits.  They  observe  that,  during  the  currency  of  the  farming 
lease,  granted  to  the  plaintiff  by  the  Revenue  Authorities,  on 
payment  of  the  arrears  of  Goyemmeftt  Revenue  due  by  the  pro- 
prietors of  the  estate,  he  could  have  no  right  to  sue  them  for 
the  recovery  of  that  arrear,  but  that,  when  a  semindaree  settle- 
ment was  concluded  with  the  proprietors  in  supercession  of  the 
plaintiff's  lease,  and  they  were  reinstated  in  possession  ma  the 
understanding  that  they  should  reimburse  him  whatever  ba- 
lance of  Government  Revenue  he  had  previously  paid  owing  to 
their  default,  his  6aa^  bf  action  against  ihem  tof  the  recovery 
of  the  amount,  whatever  it  idight  be,  clearly  arose  ;  the  Court 
are  cons^uently  of  optnion  that  the  plaintiff  was  fully  justified 
in  assuming,  as  his  cause  of  action,  the  proceeding  of  the  Settle- 
ment Officer,  in  which  he  states  the  amount  of  the  balance, 
paid  by  him,  to  have  been  incorrectly  entered,  and  he  accord* 
ingly  sues  for  its  amendment  in  order  that  he  xA^j  recover  the 
balance  justly  due  to  him,  and  that  he  is  entitled  to  be  heard 
upon  the  merits  of  his  claim  as  regards  both  the  ^t  and  se- 
cond grounds  of  the  certificate  of  special  appeal. 

With  respect  to  the  third  ground  of  the  certificate,  the  Court, 
having  found  it  necessary  to  remand  the  suit  to  t'he  Court  of 
first  instance  oii  the  other  two  grounds  mentioned  in  it,  deem 
it  sufficient  to  notioe  the  omission  of  the  Jud^e  to  conform  to 
the  rules  laid  down  in  the  Act  and  Circular  Orders,  referred  to, 
and  to  enjoin  a  more  strict  observance  of  them  for  the  future. 

iThe  decisions  of  the  Principal  Sadder  Ameen  and  Judge  are 
annutted,  and  the  case  is  remanded  to  the  file  of  the  former 
officer  to  be  tried  upon  the  merits  according  to  law« 

^m<^^ 


Prt9eiU:  H.  B.  Harinoton,  Judge. 

{Special  appeal  firom  the  decmem  ef  A 
J.  Ta^,  Esq.,  Judge  of  Jmnpore^ 
dated  18/A  May  1852. 

SntfKU  Fc^aoon-DEBK,  CDe/huhntJ,  AppsKani, 

versus 

MussuMAT  BsKANBB  BsBGB,  (Ptamt^ff),  Reepwdent. 

Ttai£  particulars  of  the  case  are  reported  in  the  volumlft  of 
printed  decisions  for  the  month. 
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A  special  appeal  was  allowed  to  try  whether  the  decision  of 
the  Jadge  can  be  accepted  as  a  decbion  upon  the  poiuts  at 
issue  between  the  parties^  and  as  fulfilling  the  requirements  of 
Act  No.  XII  of  1843  and  the  Circular  Orders  of  the  dth 
March  1S62. 

The  Conrt  remark  that,  although  in  disposing  of  the  appeal 
preferred  to  his  Court  in  the  present  case,  the  Judge  has  not 
obsenred  the  formula  which,  as  noticed  in  other  cases^  he  has 
been  in  the  habit  of  adopting  when  he  may  have  seen  no  suffi* 
eient  reason  for  impugning  the  justness  of  the  decision  of  the 
Court  below  and  under  the  authority,  therefore,  of  Section  16 
Regulation  V  of  1881,  he  has  rejected  the  appeal  without  sum- 
moning the  respondent,  his  decision  is  no  lefts  faulty  and  de- 
fective in  not  stating  the  specific  grounds  of  appeal  pleaded  by 
the  appellant  to  his  Court  and  his  reasous  in  detail  for  orer- 
ruling  the  same,  and  must  be  equally  unsatisfactory  to  the 
losing  party  as  it  is  to  the  Court,  who,  from  the  meagreness  of 
the  Judge's  decision  and  the  very  obscure  manner  in  which  it 
is  worded,  have  no  means  of  judging  wliether  the  pleas  of  the 
appellant  were  fully  and  care^lly  considered  by  him,  and  whe- 
ther  the  grounds,  upon  which  he  rejected  them,  are  good  and 
sufficient.  The  Court  allude  more  particularly  to  the  objection 
taken  by  the  appellant  to  the  Constrnction  put  by  the  Principal 
Sudder  Ameen  upon  the  Act  XIX  of  1843,  upon  which  the  de- 
cision of  that  officer  chiefly  turned  ;  the  decision  of  the  Judge 
passes  over  this  objection  in  silence,  notwithstanding  that  it 
raised  a  very  important  question  of  law,  and  takes  no  notiee 
whatever  of  the  Act  to  which  it  relates.  It  is  not  sufficient  for 
a  Judge  to  say  that  the  arguments  of  an  appeUant  are  specious 
or  that  '*  they  seem  frivolous  after  the  reasoning  of  the  Court 
below;''  he  is  required  to  state  what  those  arguments  are^  fairly 
to  meet  them  in  his  judgment,  and  to  show  by  judicial  reason- 
ing that  they  axte  weak  and  frivolous.  In  these  lespects  the 
decision  of  the  Judge  is  manifestly  defective,  and  the  Court  an 
compelled  to  annul  it,  and  to  remaad  the  ease  to  his  file  to  be 
adjudicated  afresh  in  conformity  to  the  proTiaions  of  the  law 
and  Cironlar  Order  quoted  in  the  e^tificftte  of  special  appeal. 
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Tlie  7lh  December  1852. 
Present :  H.  B.  Harington,  Judge. 

r  Special  appeal  from  the  decision  of  R,  J, 
Case  No.  377  of  1852. «<       Tayler,  Esq.,  Judge  of  Jounpore,  dated 
I     IBM  May  1852. 

GcBOOHOO  Khan  and  others,  (DefemdatitsJ,  Appellamts, 

versus 

MussDMAT  Bbkanes  Bebeb^  (PiaifUtJff),  Respondent. 

This  case  was  admitted  to  special  appeal^  being  connected 
with  the  preceding  suit,  in  which  the  appellants  were  co-defend- 
ants ;  the  appeal  is  from  the  same  decision^  which  havmg 
been  annulled  by  the  Court  under  this  date,  and  the  case  re- 
manded to  the  Judge's  file  to  be  adjudicated  afresh,  the  Court 
pass  the  same  order  in  this  appeal. 

-O- 


Present 


The  ISlh  December  1852. 

TA.  W.  Bbgbib,         T 
:  <  S.  S.  Brown,  >  Judges. 

LH.  B.  Habington,  J 


{Special  appeal  from  the  decision  of  R.B. 
Morgan,  Esq.,  Judge  of  Delkie,  dated 
Ibth  AprU  iSb2. 

GuNssHBBLAL,  fPluiniijffJ,  Appellant, 

versus 

JowAHiRLAL,  olias  ZuHURiA,  (Defendant),  Respondent. 

The  Judge's  decision  in  this  case  will  be  found  at  page  52  of 
the  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  whether  the  Judge's 
reason  for  overruling  the  award  of  the  arbitrators,  in  regard 
to  the  division  of  the  costs,  is  agreeable  to  law  and  judicial 
usage. 

The  Court  are  unanimously  of  opinion  that  the  order  of  the 
Judge,  in  regard  to  the  costs,  is  ilTegal.  If  he  was  of  opinion 
that  the  arbitrators  had  adjudicated  on  a  point  not  referred  to 
them  by  the  Court,  he  might  have  remanded  the  case  to  them, 
for  correction  of  any  such  error  ;  but  he  was  not  competent 
himself  to  amend  the  arbitrators'  award  ;  to  adopt  part  of  it, 
and  to  reject  part.  Agreeably  to  Section  8  Regulation  XXI  of 
1803,  the  Court  is  bound  ''  to  pass  a  decree,  according  to  the 
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award,^*  The  Courfc  are  further  of  opinion  that  the  Jadge  is 
iQ  error  in  supposing  that  the  arbitrators  were  not  at  liberty 
to  determine  the  question  of  costs^  whieh  is  an  essential  part 
of  every  award,  or  decree,  the  omission  to  adjudicate  on  which 
would  leave  a  judicial  decision  imperfect.  They  accordingly 
reverse  this  part  of  the  Judge's  order,  and,  in  amendment  of 
his  decision,  direct,  that  both  parties  be  charged  with  costs,  in 
the  proportion  determined  by  the  arbitrators. 

The  costs  of  the  present  appeal  will  be  charged  to  the  res- 
pondent. 

— d.. 

The  IZth  December  1852. 
Present  ; 


TA.  W.  Bbobib,         "I 
f;^  S.  S.  Brown,  >  Judges. 

LH.  B.  Harinoton,J 


r  Special  appeal  from  the  decision  of  W. 
Case  No.  381  op  1852. -{      E.  Money,  Esq.,  Judge  of  Mirzapore, 

I     dated  the  23rd  July  1852. 

KuBDHUN,  (Plaintiff),  Appellant, 

tersw 

Jbtmvkoul,  f  Defendant  J,  Respondent. 

Thb  decision  of  the  Judge  will  be  found  in  the  printed  volume 
of  the  month. 

A  special  appeal  was  admitted  to  try  whether  the  Judge,  in  de- 
ciding that  the  plaintiff  had  never  taken  any  steps  to  eoter  on 
the  land,  and  had  allowed  the  defendant  to  pay  the  assessed 
revenue  on  the  resumed  land  to  the  Rajah,  and  that  there  was 
no  evidence  to  prove  that  appellant  had  ever  received  notice 
from  plaintiff  to  pay  rent  to  him,  and  in  having  based  his  judg- 
ment thereon  in  reversal  of  the  decision  of  the  Court  below,  had 
not  adjudicated  on  grounds  at  variance  with  the  pleas  of  the 
parties. 

The  Court  find  the  decision  of  the  Judge  to  be  open  to  the 
objection  stated  in  the  certificate.  The  plaintiff  was  a  claimant 
for  the  recovery  of  arrears  of  rent  alleged  to  be  due  under  a 
tenure  and  title  secured  to  him  at  the  time  of  settlement,  and 
declared  in  the  settlement  record.  The  claim  was  met  by  a  de- 
nial on  the  part  of  defendant,  who  averred  that  the  tenure  and 
title  belonged  to  him,  and  not  to  plaintiff,  and  that  he  had  regu- 
larly discharged  the  rent  fixed  thereon  to  the  llajah,  the  pro- 
prietor of  the  estate.  The  Moonsiff,  considering  it  proved  that 
the  settlement  had  been  made  with  the  plaintiff,  was  of  opinion 
that  he  had  a  right  to  demand  root,  and  gave  a  decree.  In  ap- 
peal the  Judge  recorded  an  opinion  in  concurrence  with  the 
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Mooniiff^  that  the  tetttement  of  the  tract  with  plaintiflF  "  «ai 
proved  beyond  a  doubt  by  the  lettlement  officer'a  proceeding 
dated  NoTeinber  184^^  by  the  poiiah  given  to  him  by  that  officer, 
also  from  the  wqiib-^Ml-urs  dated  6th  June  1848  executed  by  the 
Rajah/'  but  he  proceeded  to  reverie  tbedeciaion  on  the  groandi 
which  have  been  ahready  stated. 

The  Court  observe  that,  on  the  right  to  demand  rent  under 
the  settlement  arrangements  being  established  in  favor  of  the 
plaintiff,  a  decree  for  the  claim  would  necessarily  follow,  unless 
the  Appellate  Court  should  be  of  opinion,  on  consideration  of  the 
reasons  in  appeal,  that  some  other  issue  arose  from  the  pleadings 
of  the  parties  which  the  lower  Court  had  omitted  to  decide,  in 
which  case  it  would  be  its  duty  to  remand  the  case  for  retrial, 
after  a  specification  of  the  defect.  It  is  not  competent  to  an 
Appellate  Court  to  take  up  fresh  groands  of  decision,  and  sn 
insidvertenoe  to  this  rule  has  led  the  Judge  into  the  incoosia- 
tency  of  reversing  the  decision  of  the  lower  Court,  notwith- 
standing that  the  point  which  the  parties  had  put  in  issue  in  the 
case,  and  on  which  the  case  had  proceeded  to  a  decision  in  that 
Court,  is  declared  to  be  established  in  favor  of  the  party  who 
had  obtained  a  decree.  The  Court  consider  that  the  more  pro- 
per course  will  now  be  to  remand  the  case  to  the  Judge,  with  a 
view  to  a  fresh  judgment  being  passed  on  it,  with  advertence  to 
these  remarks,  due  regard  being  had  at  the  same  time  to  the 
instructions  in  the  Circular  Order  of  the  5th  March  last. 


The  ISih  December  1852. 

TA.  W.  Bkobib,  ") 

Pre$emi:<  S.  S.Bsown,  Vjud^. 

{^H.  B.  HAaiNOTONi       J 

rSpecial    aj^feoL  from  the    deeimon    of 
Cask  No.  889  op  1852.  J      Mohumed  Zeea-ooUah  Khan,  Prmdpai 
i      Sudder  Ameen  of  Geruckpore,  dated 
I     the  %Ut  May  1852. 

KisuxMDtrr,  nwaaEBK,  {DefetidantJ,  AppeNani, 
versus 
HuNOOiiAN  Sjbwuk,  (Ptoint^),  RespondefU. 
Tax  plaintiff  brought  his  action  for  possession  and  registry  iii 
a  share  represented  by  the  fraction  of  8  annas  8  pie  ia  a  pbtoC 
land  comprising  50  beegaha.  The  statement  in  the  plaint  was 
that   the   land  originally  formed  part  of  an  hereduarf  estate 
which  included  an  entire  mousah  beeidcjs  this  land^  Uiat  at  the 
time  of  settlement  the  shares  of  the  hereditary  prof^rietors  wo^ 
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AfHerinined  bj  arbitratioii  aad  specified  ik  the  s6ttltment  reoord 
m  the  moHsah^  but  that  asimilaf  •ntry  was  omitted  to  be  made 
for  this  land  in  which  the  name  of  a  single  sharer^  Kirparam^  and 
afterwards  of  his  widow,  Mnssnmat  Pootra,  was  continued  on 
the  reeord,  that  the  widow  executed  a  deed  of  sAle  of  ker  rights 
in  the  mouzah  and  of  the  whole  60  beegahs  to  the  defendant 
Kishendut  which  was  opposed  in  the  Courts  bj  Ghunsam>oneof 
the  shareholders,  and  that  the  arbitrators,  to  whom  the  case 
bad  been  referred,  proceeding  on  the  former  specification  of  the 
hereditary  shares,  restricted  the  purchased  interests  of  Eishendut^ 
as  representative  of  Mussumat  ^ootra,  to  the  fractional  share  of  6^ 
annas  in  the  mouiah  and  the  50  beegahs,  and  declared  Ghunsam 
entitled  to  succeed  by  right  of  inheritance  in  bath  properties  to 
a  one  anna  19  gundabs  portion  of  the  share  which  according  to 
the  view  taken  by  them  of  the  hereditary  rights  of  the  parties  had 
appertained  to  Sarparam.  The  plaint  proceeds  to  state,  that  the 
defendant  under  corer  of  the  decree  had  managed  to  obtain 
registry  and  possession  of  much  more  than  was  his  due  in  the 
60  beegahs,  to  the  esclusion  of  Ohunsam  and  his  brethren  who 
had  transferred  their  rights  by  priyate  sale  to  plaintiff,  and  the 
cause  of  action  is  laid  in  the  mutation  of  registry  in  the  rerenme 
office  which  followed  upon  the  termination  of  the  suit  betweea 
the  parties  in  1842. 

The  claim  was  met  by  the  plea  of  the  statute  of  limitation. 

It  was  urged  that  the  sellers  had  not  held  any  recorded 
interests  in  this  property  since  the  date  of  the  settlement,  and 
that  the  sale  consequently  conveyed  neither  title  nor  possession. 

The  Moonsiff  dismissed  the  suit^  being  of  opinion  that  it  was 
barred  by  limitation.  The  Principal  Sudder  Ameen  in  appeal 
dissented  from  the  Moonsiff.  He  considered  that  the  interven- 
tion of  the  suit  in  1842  rendered  the  present  claim  cognisable, 
the  result  having  established  by  legal  award  the  existence  of  the 
rights  of  the  sellers  in  the  property  in  dispute,  whilst  it  limited 
the  right  of  Kishendut  to  the  6^  anna  share.  A  decree  was 
afterwards  given  on  the  merits. 

A  special  appeal  was  admitted  to  try  whether  the  suit  was  not 
barred  by  the  limitation  statute,  and  whether  the  decision  of 
the  Principal  Sudder  Ameen,  which  overruled  the  decision  ot 
the  Moonsiff  on  this  point,  could  be  maintained. 

Also  whether  it  was  not  incumbent  on  the  Principal  Sudder 
Ameen  to  have  remanded  the  case  to  the  Moonsiff  for  a  trial  on 
the  merits,  after  the  decision  of  the  lower  Court  on  this  point 
had  been  overruled,  instead  of  dis{K>sing  of  the  case  in  his  own 
Court. 

The  Court  are  of  opinion  that  the  suit  is  barred  by  lapse  of 
time.    The  Principal  Sudder  Ameen  has  taken  an  inoontct 
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Tiew  of  the  ink^identt  of  the  forner  suit,  which  must  beexcludei 
from  consideration  altogether  in  the  decision  of  the  question  of 
limitation.  The  only  result  of  that  suit^  as  respected  the  in* 
terests  and  claim  of  Ghunsam  in  the  50  beiegahs,  was  the 
establishment  of  his  title  to  the  one  anna  and  19  guadahs  shat^ 
which  is  expressly  reserved  in  the  plaint  from  the  share  now 
claimedy  and  there  is  nothing  in  the  decision  to  show,  aor 
indeed  is  it  even  affirmed,  that  the  defendant  in  the  course  of 
the  suit  made  any  acknowledgment  of  the  truth  of  the  present 
claim,  within  the  intent  and  meaning  of  Section  18  Regulation 
II.  of  1803.  The  decision  cannot  therefore  carry  with  it 
consequences  beyond  the  actual  result,  and  saye  the  limits- 
tion  when  a  fresh  claim  is  preferred.  It  is  clear,  on  the  plaintiff's 
own  showing,  that  the  persons  whom  he  represents  were  not 
recorded  as  sharers  at  the  time  of  settlement  in  1832  in  the  50 
beegahs,  and  that,  except  in  the  instance  of  the  limited  right 
acquired  in  the  aforesaid  suit,  they  did  not  obtain  any  legal 
recognition  of  their  claims  in  amendment  of  the  settlement 
record  within  the  period  fixed  by  law,  and,  in  the  absence  of  all 
recognised  right  any  possession  which  the  sellers  may  hare  held 
in  opposition  to  the  right  of  the  parties  as  recorded  at  tlie 
settlement,  will  not  reckon  as  the  valid  and  legal  possession,  the 
deprivation  of  which  can  alone  constitute  an  admiwible  cause 
of  action. 

'  Under  this  view  of  the  case  it  ¥rill  not  be  necessary  to  enter 
upon  the  second  point  proposed  in  the  certificate.  The  derision 
of  the  Moonsiff  is  affirmed  in  reversal  of  that  of  the  Principal 
Sudder  Ameen,  with  costs. 

—      la-i 
The  IZih  December  1853. 

Pre$efU: 


fA.  W.  Beobii,  r 

U<  8.  S.  BaowN,  <  Judges. 

[^H.  B.  Harinoton,    (^ 


{Regular  appeal  from  the  deciskm  of  Ah- 
dool  Ruhman  Khan,  Principal  Sudder 
Ameen  of  Benares,  dated  the  1^ 
AprU  1852. 

Baboo  Jankbb  Dass,  (DeJendaniJ,  AppeUani, 

versus 

MussuMAT  iMaxrr  Kooua,  CPfoiniiffJ,  Respondent. 

This  case  is  connected  with  the  case  No.  189  disposed  of  on 
the  9th  October,  the  particulars  of  which  were  stated  as  follow. 
*^  A  suit  was  brought  against  the  plaintiflf  in  this  case,  Muasu- 
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mat  Imrat  Koour,  by  Dinnodnr  Doss  and  Jankee  Doss  for  fi 
balance  due  on  a  bond  lor  Bs.  4^02^000  which  was  decreed  in 
1842  on  a  soolehnamah  proTiding  for  the  liquidation  of  the  de- 
mand by  instalments  payable  in  moieties  to  each  creditor.  In 
18&0  Jankee  Doss  made  application  to  the  Court  singly  for  the 
execution  of  his  share  of  the  decree^  on  the  allegation  that  the 
other  decreeholder,  Dumodur  Doss^  in  collusion  with  Imrut 
Koour^  had  received  from  her^  and  had  appropriated  large  sums 
which,  according  to  the  conditions  of  the  soolehnamah,  should 
have  been  paid  by  Imrut  Koour  to  the  applicant.  The  Princi- 
pal Sudder  Ameen,  being  of  opinion^  from  the  enquiry  made  by 
him  in  the  miscellaneous  department,  that  the  application  was 
well  founded,  and  that  under  the  terms  of  the  deed  Mussumat 
Imrut  Koour  was  bound  to  make  good  to  Jankee  Doss  the 
moiety  of  the  instalments  stipulated,  passed  the  order  accord- 
ingly, leaving  Mussumat  Imrut  Koour  to  the  remedy  of  an- 
gular suit  for  the  refund  of  any  payments  made  to  Dumodur 
Doss  in  excess  of  the  moiety  receivable  by  him." 

The  suit  which  was  instituted  by  Mussumat  Imrut  Koour  in 
pnrsur.nce  of  tlii$  intimation  was  held  by  the  Court,  in  the  de- 
cision referred  to,  not  to  be  cognizable  under  the  general  prin- 
ciple laid  down  in  Construction  1129.  They  observed  that 
^'  the  Construction  which  is  large  and  comprehensive  in  its 
terms  has  for  its  object  the  repression  of  further  unnecessary 
litigation  between  the  parties  to  a  decree  in  all  matters  which 
the  Court  by  means  of  its  process  of  execution  is  competent  to 
disp<  se  o '  in  a  summary  form.  In  the  event  of  any  payments 
in  excess  being  found  on  an  adjustment  of  accounts  between 
the  decreeholdcrs  and  their  judgment  debtor,  it  rests  with  the 
Court,  consistently  with  the  spirit  of  the  Construction,  to  pro- 
vide in  the  miscellaneous  department  fur  the  refund  of  the  sur- 
plus as  a  necessary  consequence  and  part  of  its  proceedings  in 
execution.'' 

The  present  action  has  been  brought  by  Mussumat  Imrut 
Koour  for  the  purpose  of  recovering  Rs.  11,856-14-6,  being  a 
portion  of  the  payments  which  she  was  obliged  to  make  good  to 
Jankee  Doss  in  satisfaction  of  his  share  of  the  decree.  The 
statement  in  the  plaint  is  that  the  principal  oi  this  sum  was 
paid  by  plaintiff  in  liquidation  of  the  decree  instalments  to 
the  agent  of  Jankee  l>oss  and  Dumodur  Doss ;  that,  on  the 
adjustment  of  accounts  in  execution  of  the  decree,  credit  had 
been  allowed  her  by  Dumodur  Doss  for  his  share  of  the  sum, 
but  that  Jankee  Doss  had  repudiated  the  authority  of  the 
agent  to  receive  such  payments  in  his  bdialf,  and  had  refused 
credit  for  them,  on  the  ground  of  the  alleged  mode  of  payment 
being  opposed  to  the  strict  terms  of  the  $oolehnamak,  which  plea 
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had  bten  admitted  by  tli«  Priiieip«l  Soddnr  Abimb,  wlio^  under 
the  Tiew  token  bjr  him  of  plaintiff's  obligations  under  its  condi- 
tions, had  emforoed  the  payment  of  the  difference  to  defendant 
in  the  misoeilaneous  department  withont  further  enquiry,  lear- 
iag  ptfkintiff  to  a  regular  action  for  the  establishment  of  the 
faot  of  the  payment  and  of  her  elmim  to  the  refund. 

The  defendant  plei^ed  the  Constaietion  No.  1129  in  bar  of 
the  entertainment  of  the  eoit,  bat  the  plea  was  owrriUed  1^ 
the  Prineipal  Sadder  Ameen,  who  was  of  opinion  Uiat  tbe  Con- 
stmetion  was  only  applicable  to  orders  passed  in  eKecuticm  of  a 
decree.  He  obserred  that  no  decision  in  regard  to  ihe  truth 
or  falsehood  of  tiie  plaioiiff^s  statement  as  respects  this  snia 
had  been  arrived  at  in  the  misoellaneoas  department,  in  which 
the  <Mrder  for  adjustment  was  passed  soldy  on  the  terms  ef  the 
ieoUkimnutk,  that  the  entertainment  of  the  suit  would  not 
iherefere  be  tontamount  to  reH^^ening  the  ease  between  the 
parties,  and  that  the  plaintiff  was  not  a  suitor  for  the  iwrersal 
of  any  order  passed  in  execution,  but  was  seeking  redress  in  a 
asatter  whidi  had  not  been  finally  settled.  Tue  Priucspai  Sad- 
der Ameeo  then  proceeded  to  consider  the  merits  4»f  ^e  case, 
and  decreed  the  claim. 

The  plea  in  bar  has  been  renewed  in  appeal,  and  must  be 
irst'COusidersd.  The  respondent  has  contended,  on  the  grounds 
taken  up  by  the  tower  Court,  that  the  rule  laid  down  in  the 
CSonstruetion  has  leCerenoe  only  to  regular  suits  whidi  may 
ha¥e  been  brought  to  contest  orders  passed  in  execution  of  a 
decree,  wheveas  no  order  had  been  passed  in  the  maitter  in  die- 
pute  which  could  be  an  obstacle  to  its  adjudication  now.  More- 
over l^at  the  circumstances  of  the  ease  constituted  it  a  sxieckl 
one,  by  jwaeon  of  the  fraud  practised  by  Jankee  l>oss,  who  had 
colluded  with  the^ther  deereeholder  in  denying  the  payment, 
and  oensequently  justified  the  course  pursued  hf  ihe  plaiatyf 
as  an  exceptional  one  to  the  general  rule. 

The  suit  in  the  judgment  of  the  Court  rests  on  tbe  same 
faulty  foundation  as  the  preceding  one.  Tha  terms  of  the  Coo- 
struelion  are  explicit ;  **  any  order  passed  in  tbe  execution  of  a 
deoree  in  regard  to  metfie  profits,  interest  or  oth«r  matter  in 
dispute  betuiBeen  the  parties  to  the  suits  which  may  be  invoked 
in  the  decision,  must  be  looked  upon  as  a  neeessary  process  for 
carrying  into  eflhet  the  original  intention  of  1^  Court  passrag 
the  deoeee  in  req^t  to  a  point,  in  which  it  may  in  faot  be 
said  already  to  have  pronounced  a  fonnai  judgment,  and  cannot 
Mierefe]^  he  considered  as  conntituting  n  new  cause  of  action." 
ffhe  mere  civenmstance  of  the  GMurt,  wihic^  had  dae  <nrigiasl 
ease  beCore  it  in  the  proper  department,  not  having  disposed  ef 
the  DHvtter  in  dispute  by  afcwmal  wder,  will  not  in  i^itid 
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stitute  a  valid  ground  for  a  new  action^  if  it  be  shown  that  the 
matter  was  one  which  was  involved  in  the  execution  "  as  a 
necessary  process  for  carrying  into  effect  the  original  intentions 
of  the  Court  passing  the  decree/'  and  which  therefore  ought  to 
have  been  so  disposed  of.  For  the  correction  of  such  defects 
the  dissatisfied  party  has  the  simple  and  expeditious  remedy  of 
an  appeal  in  the  same  department^  and  is  not  at  liberty  to 
abandon  the  course  prescribed  by  law,  and  to  expose  the  oppo- 
site party  to  the  expense  and  annoyance  of  a  fresh  suit^  unless 
some  special  ground  could  be  shown  which  called  for  a  relaxa- 
tion of  the  general  rule  on  an  equitable  consideration  of 
the  case.  In  the  present  instance  the  plaint  distinctly  af- 
firms that  the  payments  were  made  in  satisfaction  of  the  de- 
cree, and  the  lower  Court  does  not  represent  the  transaction  to 
be  a  distinct  one  which  could  not  properly  be  entered  upon  in 
the  adjustment  of  the  accounts  in  execution,  but^  admitting  its 
eo«nexion  with  the  matter  before  it,  it  postpones  its  decision 
by  referring  the  parties  to  a  regular  action.  It  is  however  ob« 
vions  that,  in  order  to  arrive  at  a  decision  on  the  controversy 
between  the  parties,  it  would  be  necessary  to  consider,  not  only 
the  fact  of  the  payment  and  the  authority  of  the  agent  to  re* 
oeive  it  in  behalf  of  his  principal,  but  the  eorrectness  also  of 
tke  view  taken  by  the  Principal  Sadder  Ameen  in  the  misoella* 
neotts  department  of  the  terms  of  the  soolekmmakj  questions 
which  could  only  be  conveniently  disposed  of  when  the  Court 
had  all  die  parties  before  it  in  the  course  of  its  proceedings  in 
execution,  and  which  could  not  be  agitated  in  a  fresh  suit  with- 
out a  contravention  of  the  princq^  laid  down  in  the  Construc- 
tioo.  It  is  only  necessary  to  observe,  in  reference  to  the  oAer 
part  of  the  reasoning  of  the  lower  Court,  that^  as  the  object  of 
the  plaintiff  is  to  get  back  by  means  of  a  regular  suit  a  portaon 
of  what  had  been  awarded  against  her  by  an  order  passed  in 
process  of  execution,  the  real  purpose  of  the  suit  is  in  effect  die 
reversal  <if  that  order,  and  is  consequently  opposed  to  the  Con- 
stmotiinu 

The  Osurt  do  not  find  any  special  circumstances  in  the  case 
which  could  justify  a  departure  from  the  established  rales  of 
practice ;  on  the  oentrsry,  it  is  admitted  that  the  plaintiff  in 
the  irst  intftanee  preferred  an  appeal  in  the  usual  farm  in  Ae 
misceilaneous  department  from  the  orders  passed  in  exeewtioa, 
and  thereby  virtually  admitted  that  the  matter  in  dtspwie  was 
•f  a  nature  to  be  property  disposed  of  in  that  department.  T*e 
plaintiff  has  oome  into  Court  before  she  can  be  held  to  have 
any  ioost  s^mK,  and  4(be  Ceart  accordingly  reverse  ihe  deeisioa 
of  the  IVinoipml  Sndder  Ameen,  and  dismiss  the  suit  in  its 
fsese^t  Uam  witii  costs. 
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The  14/A  December  1852. 
Present ;  H.  B.  Harington,  Judge. 


Ca8B  No.  406  of  1852.*^ 


^Special  appeal  from  the  decision  ofSyei 
Tussuddooq  Hoossein  Khan,  Principal 
Sudder  Ameen  of  Cenanpore,  dated 
17 th  August  1852. 

Bdrtawcr  and  ANOTHiR,  f  PtouUiffs J ,  AppeUonis, 

versus 

PuRSHAUD  DooBBT  AND  OTHBRs^  f  Defendants  J ,  Respondents. 

This  snit  was  originally  brought  to  obtain  poBseasion  with  re- 
gistry of  names  in  the  settlement  record  and  mesne  profits,  of 
a  third  share  of  monsah  Behtee  under  a  deed  of  sale,  dated  the 
2nd  November  1886^  but  the  plaintiflfs  subsequently  gave  in  a 
petition,  in  which  they  represented  that,  after  the  institution 
of  the  suit,  they  had  succeeded  in  obtaining  possession  of  the 
share  under  litigation  by  an  order  of  the  Bevenue  Authorities, 
and  that  they  consequently  relinquished  so  much  of  their  claim* 
Two  of  the  defendants  having  confessed  judgment,  the  Moonsiff 
proceeded  to  pass  a  decree  for  the  registry  only  of  the  plaintiflb' 
names  to  the  extent  of  one  half  the  share  claimed,  which  he 
found  to  be  the  share  of  the  confessing  defendants,  and  dismissed 
the  claim  of  the  plaintiffs  for  the  rest«  From  this  decision  se- 
'  parate  appeals  were  preferred  by  the  plaintiffs,  and  one  of  the 
defendants  who  had  confessed  judgment,  and,  on  the  appeal  of 
the  latter,  the  Principal  Sudder  Ameen,  without  apparently  ad- 
verting to  the  admission  which  he  had  made  of  the  justness  of  the 
claim,  nonsuited  the  plaintiffs  on  the  ground  that  the  petition, 
presented  by  them  in  the  lower  Court,  withdrawing  a  part  of 
their  claim,  must  be  looked  upon  in  the  light  of  a  supplemental 
plaint,  which  the  Moonsiff's  Courts  were  prohibited  by  law  from 
receiving  or  acting  upon.  The  dismissal  of  the  plaintiffs'  sepa- 
rate appeal  followed  as  a  necessary  consequence  of  this  order.    : 

A  special  appeal  was  allowed  to  try  whether  the  Principal  Sud- 
der  Ameen  was  not  in  error  in  ruling  that  the  petition,  given  in 
by  the  plaintiffs,  withdrawing  their  claim  to  possession  and 
against  the  securities  by  reason  of  their  having  obtained  posses* 
sion  subsequent  to  the  institution  of  the  suit  by  an  order  of  the 
Revenue  Authorities,  was  an  amended  or  supplemental  plaint, 
which,  at  the  date  of  the  decision  of  the  case  in  the  Court  of 
the  first  instance,  the  Moonsiffs  could  not  legally  receive,  and 
in  nonsuiting  the  plaintiffs  on  that  ground,  the  more  especially 
as  the  objection  was  not  taken  by  the  appellant  to  the  Principal 
Sudder  Ameen's  Court,  but  originated  with  that  Officer,  and 
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the  appellant  moreover  t4  the  Principal  Sndder  Ameen's  Court 
had  confessed  jud^ent  in  the  Court  below. 

The  Court  are  of  opinion  that  the  order  for  nonsuit,  passed 
by  the  PrincipaJ  Sudder .  Ameen,  is  open  to  the  objections  no- 
ticed in  the  certificate  of  special   appeal,  and  that  it  cannot  be 
znaintained.     As  pointed  out  in  the  Circular  Orders  of  the  8rd 
June  1847^  to  whiich  the  Principal  Sudder  Ameen  has  evidently 
not  adverted, ''  a  supplemental  plaint  is  intended  to  supply  any 
thing,  material  to  Uie  suit,   which,   from   mistake,    inadver- 
tence^ or  other  cause^  the  plaintiffs  shall  have  omitted  to  insert 
in  his  plaint/V   In  tbc ,  petition  objected  to  by  the  Principal 
Sndder  Ameen  in  the  case  before  the  Court,  the  plaintiffs  ad- 
mitted no  flaw  or  omission  in  their  plaint,  which  required  to  be 
amended,  nor  was  it  the  object  of  their  petition  to  correct  any 
defect  therein,  but  simply  to  intimate  to  the  Court  that,  subse- 
quently" to  the  date  of  their  suit,  they  had    obtained  by  other 
means  a  part  of  their  claim  which   rendered  it  unnecessary  for 
them  to  pursue  so  much  of  it.     This  was  clearly  not  a  supple- 
mental plaint  within  the  meaning  of  the  law,  but  fell   rather 
within  the  scope  of  the  Circular  Orders  already  quoted,  and  the 
spirit  of  the  Construction  No.  1808,  and  was  no  doubt  so  viewed 
by  the  Moon8iff,and  the  defendants,  or  they  would  probably  have 
themselves  pleaded  the  objection,  which,  as  noticed,  originated 
not  with  them  but  with  the  Principal  Sudder  Ameen;  the  Court 
further  remark  that  the  plaintiffs  were  at  liberty  verbally  to 
have  represented  to  the  Moonsiff  the  change  that  had  taken 
place  in  their  claim  since  the  date  of  its  institution,  and  that  it 
was  not  necessary  for  them  to  give  in  any  written  petition  for 
this  purpose,  and,  as  any  decree  that  might  be  passed  in  their 
favor  would  necessarily  be  restricted  by  such   representation, 
whether  made  verbally  or  by  petition,  the  enforcement  of  the 
decree  would  be  limited  accordingly. 

The  Court,  therefore,  considering  the  Principal  Sudder 
Ameen's  order  for  a  nonsuit  to  have  been  passed  on  insufficient 
grounds,  are  pleased  to  annul  it,  and  to  remand  the  case  to  his 
file  for  trial  on  the  merits^  so  far  as  regards  the  point  involved  in 
this  decision. 
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The  \^th  December  1852. 
Pteseni  :  A.  W.  Bigbijs^  Judge. 


Case  No.  27  of  1852. 


'^  Regular  appeal  from  the  decuiom  of  Made 
vee  Mohumed  Kurreem-aoUak  KhoM,  Prm- 
cipal  Sadder  Ameen  of  Agra,  dated 
lOth  Jawaary  1852. 

PvNNAUkL,  (PtaintiffJ,  AppeUant, 

versus 

NcjND  KisHORB^  (Defendant),  Respondent. 

This  is  a  suit  to  recover  Be.  18^295^  being  the  valiie  of  jewel- 
lery deposited  with  the  defeodant.  The  plaint  is  to  the  follow- 
ing effect.  The  plaintiff  having  been  apprehended  on  a  eharge 
of  forgery,  the  defendant  (who  is  married  to  a  sister  of  the  plain- 
tiff) and  his  wife  came  to  the  plaintiff's  house  to  console  him  in 
his  trouble,  and  persuaded  him  that  at  sncha  time  it  wasadvii- 
able  that  he  should  make  over  to  defendant  for  safe  custody  such 
of  his  moveable  property  as  was  exposed,  aod  the  plaintiff  acc(»d« 
ingly  on  the  7th  October  1850  made  over  to  the  defendant  jewels 
to  the  value  stated  above  in  presence  of  witnesses.  On  the  26ih 
January  1851,  the  plaintiff  was  acquitted  by  the  Sessions  Judge 
of  the  crime  charged  against  him,  and  called  upon  the  defen- 
dant to  restore  hn  property,  which  demand  was  evaded,  and,  by 
way  of  defeating  plaintiff's  just  claim,  defendant  inatituted  a 
fraudulent  suit  against  him  to  the  amount  of  Ra.  9955-18-0,  oa 
the  ground  of  a  pretended  loan.  In  his  reply  to  that  suit,  plain- 
tiff stated  the  facts  Above  narrated,  and,  on  the  16th  April  1851, 
the  defendant's  suit  was  dismissed  by  the  Principal  Sudder 
Ameen  as  groundless.  Plaintiff  can  also  prove  that  the  defendant 
has  on  several  occasions  admitted  the  justice  of  his  claim. 

In  his  reply  the  defendant  deuies  in  toto  the  truth  of  ihe 
plaintiff's  statement.  He  urges  that,  if  plaintiff  had  made  ofer 
to  him  property  to  so  large  an  amount,  he  would  certainly  have 
required  from  him  a  written  acknowledgment.  It  was  more- 
over impossible  that  plaintiff  should  have  made  over  any  of  his 
property  to  the  defendant,  at  the  period  stated  by  him,  as  his 
house  was  guarded  by  the  police,  who  would  not  have  permit- 
ted any  one  to  enter  or  leave  it  without  strict  enquiry.  There 
was  no  necessity  for  plaintiff  to  secrete  his  property,  as  the 
Government  had  no  claim  upon  it.  The  defendant  also  denies 
that  he  has  ever  admitted  the  correctness  of  the  plaintiff's 
claim. 

The  Principal  Sudder  Ameen  dismissed  the  suit  on  the  £ol« 
lowing  grounds.  The  evidence  adduced,  he  observes^  is  so  weak 
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as  to  induce  the  belief  that  the  suit  was  iDstitnted  in  retalia- 
tion for  that  brought  against  plaintiff  by  defendant,  which 
had  been  dismissed.  The  plaintiff  has  not  produced  any  re- 
ceipt for  the  property,  stated  by  him  to  have  been  made  over  to 
the  defendant ;  indeed,  it  is  admitted  that  no  such  document 
was  ever  demanded  by  him ;  nor  is  there  any  memorandum  of  the 
transaction  entered  in  his  account  books.  The  only  two  wit- 
nesses, who  depose  to  the  fact  of  the  deposit,  are  Luchmun 
Doss  and  Koorban  Beg,  who  were  examined  in  the  former  suit, 
and  of  whose  depositions  copies  are  filed  in  the  present  case. 
The  plaintiff,  being  in  Court,  was  interrogated  by  the  Principal 
Sudder  Ameen,  and  admitted  that  he  had  no  memorandum  of 
the  articles  made  over  by  him,  yet  the  plaint  contains  a  speci- 
fication of  the  same,  professedly  prepared  from  memory,  but 
the  plaintiff,  when  interrogated  by  the  Principal  Sudder  Ameen, 
was  unable  to  give  a  list  of  the  property  corresponding  with 
that  in  the  plaint.  His  witnesses  however  were  able  to  do  this, 
and  it  is  certainly  strange  that  their  memories,  in  such  a  mat- 
ter, should  be  more  tenacious  than  that  of  the  actual  owner, 
and,  as  they  are  the  plaintiff's  servants,  their  evidence  is  open, 
to  suspicion.  Two  other  witnesses,  Moolohund  and  Nuthoo 
Singh,  depose  to  having  seen  the  defendant  take  away  some 
packages  from  the  plaintiff's  house  ;  but  they  did  not  see  the 
contents,  and  they  also  are  servants  of  the  plaintiff.  Threo 
other  witnesses,  Choteelal,Ramperthad  and  Heera,  were  brought 
to  prove  that  defendant,  in  their  presence,  in  the  munder  or 
temple  of  BtUdeojee,  admitted  the  receipt  of  the  property.  Of 
these  Heera  makes  no  mention  whatever  of  the  nmnder,  or  of 
his  being  present  there,  when  the  defendant  made  the  alleged 
admission  ;  and  the  other  two  state  that  the  conversation  took 
place  at  the  temple  of  Jugumauthjee.  Moreover  in  the  plaint  it 
is  stated  that  this  conversation  took  place  prior  to  the  institu- 
tion of  the  suit ;  but  in  the  durkhasl  for  the  summoning  of  the 
plaintiff's  witnesses  it  is  stated  to  have  occurred  ajter  the  suit 
was  instituted.  Such  gross  contradictions  as  these  in  the 
Principal  Sudder  Ameen's  opinion  deprive  the  witnesses  of  all 
title  to  credit.  With  regard  to  the  remaining  witnesses,  Nun- 
koo,  Birja  and  Nowrung,  who  were  called  to  prove  a  similar  ad- 
mission on  the  part  of  the  defendant  at  the  time  of  the  mar- 
riage of  the  plaintiff's  brother,  the  Principal  Sadder  Ameen 
observes  that  they  do  not  state  that  both  parties  were  present 
when  the  admission  was  made  ;  and  that  their  testimony  is 
therefore  pf  little  value. 

From  this  decision  the  plaintiff  appeals.  His  chief  grounds 
of  objection  are,  that  the  reasons  assigned  by  the  Principal 
Sudder  Ameen  for   discrediting  his  witnesses  are  insufficient ; 
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that  the  rtry  fact  of  their  being  old  servants  of  the  plaintiff  would 
enable  them  to  apeoify  the  jewels  without  any  impeachment 
of  their  veracity ;  that  the  fact  of  the  witnesses  Nuthoo  Singh 
and  Moolchnnd  not  baring  seen  the  contents  of  the  packagesre- 
mored  by  the  defendant  is  immaterial,  as  the  defendant  denies 
altogether  having  gone  to  the  plaintiff's  house;  that  the  discie- 
pancy  in  the  evidence  of  the  witnesses,  Choteelal  and  Bamper- 
riiad,  in  regard  to  the  temple  at  which  the  defendant's  admission 
was  made^  is  enbily  accounted  for,  as  both  t^ie  temples  mention- 
ed ate  on  the  river  side^  and  from  the  lapse  of  time  they  might 
mot  leoollect  in  whidi  of  the  two  temples  the  conversation  had 
taken  place ;  that  the  contradiction  between  the  plaint  and  the 
dwMtui  as  to  the  period  when  the  defendant  made  the  admis- 
sion, is  to  be  ascribed  to  the  mistake  of  the  writer  of  the  diir- 
Vuui,  the  testimony  of  the  witnesses  on  this  point  agreeing 
with  the  statement  in  the  plaint;  that  the  objection  taken  by 
the  Principal  Sndder  Ameen  to  the  evidence  of  the  witnesses 
Nnnkoo,  Birja  and  Nowrung  is  frivolous,  as  they  were  nol 
called  to  prove  that  defendant  had  made  the  admission  in  prs* 
$eneecfthe  plainHff,  bnt  merely  to  establish  the  fact  of  dclen- 
dant  having  sent  such  a  mes^ge  by  them  to  the  plaintiff ;  dial 
the  Principal  Sudder  Ameen's  condosion  that  the  present  snit 
is  brought  in  retaliation  for  that  brought  against  plsintiff  by 
the  defendant  is  purely  conjectural  ;  that  plaintiff  was  willing 
to  refer  the  suit  to  arbitration  which  had  been  refused  by  the 
defendant,  whose  refusal  is  a  proof  that  plaintiff's  claim  is  not 
without  foundation,  and  finally  that  the  absence  of  docwneih 
Unj  eridanoe  is  not  a  sufficient  reason  for  dismisMug  plaintiff's 
elaim. 

After  a  careful  perusal  of  the  record  of  this  case,  I  entertain 
not  the  slightest  doubt  as  to  the  correctness  of  the  Principal 
Sudder  Ameen's  decision.  The  objections  made  to  it  by  the  ap- 
pellant are  in  my  opinion  entitled  to  no  weight  whatever.  I  do 
not  believe  that  the  appcllaut  would  have  made  over  property 
to  so  large  an  amount  to  the  defendant  without  taking  from 
hini  a  written  acknowledgment  of  its  receipt.  The  reasons 
given  by  the  Principail  Sudder  Ameen  for  distrusting  the  testi- 
mony oif  the  appellant's  witnesses  are  for  the  most  part  un- 
answerable. It  is  to  the  last  degree  improbable  that  the  wit^ 
nesses  Ludhmnn  and  Koorban  Beg  should  have  been  able  to 
specify  so  accurately,  both  in  regard  to  weight  and  value,  the 
ornaments  said  to  have  been  made  over  to  the  defendant,  when 
the  owner  himself  was  unable  to  do  so.  The  endeavour  of  tke 
a|»p41ant  to  aocduntfor  the  discrepancy  between  the  statements 
Ot'  thff  witnesses  Choteelal  and  Bampershad,  and  that  in  tbi 
idaint  as  to  the  temple  in  which  the  respondent  admitted  tte 
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jastice  of  the  appellant's  demand,  is  utterly  UDsatisfectoiy. 
Had  they  really  bieen  present  at  such  a  conversation^  they  could 
not  hare  made  so  gross  a  mistake.  The  rest  of  the  appellant^s 
reasons  are  so  trivial  as  to  call  for  uo  refutation.  Some  of  the 
Principal  Sudder  Ameen's  reasons  are,  perhaps,  of  little  weight, 
and  these  weak  points  have  been  dexterously  laid  hold  of  by  the 
appellant's  vakeel ;  but  the  principal  arguments  of  the  Princi- 
pal Sudder  Ameen  are,  in  my  opinion,  irrefutable,  and  shew 
clearly  that  this  suit  is  a  fraudulent  one.  There  may  have  been 
some  pecuniary  transaction  between  the  parties,  arising  out  of 
the  trial  of  forgery,  which  it  would  not  be  for  the  advantage  of  the 
appellant  to  give  a  true  account  of;  and  some  breach  of  faith  on 
the  part  of  the  respondent  may  have  occurred,  which  has  given 
rise  to  these  two  suits.  Of  the  real  nature  of  the  transaction 
the  Court  has  not,  nor  is  it  ever  likely  to  have,  any  autheniic 
information ;  but  of  one  thing  I  feel  assured  that  the  preseut 
suit  is  intriuMcally  deceptive  and  fraudulent,  and  as  such,  has 
been  rightly  dismissed  by  the  Principal  Sudder  Ameen. 

I  dismiss  the  appeal  with  all  costs  payable  by  the  appellant. 

The  20/A  December  1852. 
Pre$ent: 


{A.  W.  Beobib,        *) 
S.  S.  Brown,  [  Judges. 

H.  B.  Harington,  J 


r  Special  appeal  from  the  decision  of  Mn  ./. 
Case  No.  402  or  1852.  ^^      Mercer,  Principal   Sudder  Ameen    of 
L     Furruckadad,  dated  lOth  June  1852. 
BuKKA,  f  Plaintiff  J,  Appellant, 
versus 

GoPAUL  AND  SawpuBSHAirn,  (Defendants),  Respondents. 

Thb  plaintiff  brought  his  action  for  the  purpose  of  enforcing 
his  demand  under  a  decree  of  Conrt  by  means  of  the  sale  of 
certain  property  said  to  belong  to  his  judgment  debtor,  Axim  Aly, 
which  was  in  the  possession  of  the  persons  who  were  made  de- 
fendants in  the  suit.  The  defendants,  who  comprised  two  parties^ 
made  answer  separately^  Gopaul  and  Sewpurshaud,  the  respondents 
in  this  appeal,  alleging  that  the  portion  of  the  property  in  their 
possession  belonged,  not  to  Azim  Aiy,  but  to  Ashruf  Aly,  elder 
brother  of  Asim  Aly,  who  had  mortgaged  it  to  them,  and  that 
it  was  not  liable  to  any  demand  on  account  of  Azim  Aly,  Ashruf 
Aly  being  still  alive. 

The  fact  of  the  mortgage  by  Ashruf  Aly  having  been  clearly 
shown  by  the  production  of  a  decree  of  Court,  which  had  been 
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obtained  by  the  mortga^cecs,  tlie  issue  which  arose  l)ctwecn  the 
parties  on  the  pleadings  was  confined  to  the  proof  of  At  hruf  Alfn 
demise^  and  the  succfssion  of  Azim  Aly  as  heir  of  Ashrnf  Aly 
to  the  property  in  question.  This  issue  was  tried  by  the  Moonsiff, 
who  was  of  opinion  that  the  death  of  Ashraf  Aly  and  the  descent 
of  the  property  by  inheritance  to  Asim  Aly  was  fully  established 
from  the  evidence,  and  a  decree  was  given  for  the  claim. 

Hie  Principal  Sudder  Ameen,  on  the  appeal  of  Gropaul  and 
Sewpurshaud^  reversed  this  part  of  the  decision  of  the  lower 
Court  on  the  grounds  set  forth  in  his  decision,  and  a  special 
appeal  was  admitted  to  try,  Ist,  whether  the  ruling  of  tlief^nci- 
pal  Sudder  Ameen  that  the  existence  of  a  mortgage  incumbrance 
on  the  property  imposed  by  the  original  owner,  from  wboaiAzim 
Aly  had  derived  as  heir,  was  a  bar  to  the  sale  until  the  redemp- 
tion had  been  effected,  and  the  property  had  come  into  the  pos- 
session  of  the  latter,  was  correct  in  law;  and  2ndly,  whether  the 
decision  was  not  defective  in  the  merits  of  the  case,  from  the 
Appellate  Court  having  failed  to  consider  and  determine  the 
fact  of  the  demise  of  the  original  owner  of  the  property,  which 
was  contested  in  the  lower  Court. 

The  Court  find  it  to  be  admitted  by  the  Principal  Sadder 
Ameen,  in  the  judgment  passed  by  him,  that  the  existence  of  a 
mortgage  lien  does  not  oppose  any  obstacle  to  the  sale  of  the 
rights  and  interests  of  the  mortgager.  The  difficulty  in  this  case 
has  been  suppof^ed  by  him  to  lie  in  the  circumstance  of  the  heir 
of  the  mortgager  not  having  entered  upon  actual  possession  of 
.  the  property  by  redemption,  until  which  time,  the  Principal  Sad- 
der Ameen  would  s«>em  to  hold,  as  the  Court  gather  from  his 
reasoning,  that  it  would  not  be  available  for  any  claims  against 
the  heir.  No  plea  of  the  kind  has  been  advanced  by  the  respon- 
dents in  either  of  the  lower  Courts,  and  the  Court  cfuinot concur 
in  the  doctrine.  The  proprietary  right  of  Azim  Aly,  subje<^  to 
the  mortgage  incumbrance,  would  vest  in  him  at  once  as  the 
heir  of  his  brother,  after  his  brother's  demise,  and,  in  the  eveut 
of  the  fact  of  the  demise  being  proved,  his  rights  and  interests 
as  representative  of  the  mortgager  would  be  available,  equally 
with  any  other  property,  for  the  demands  of  his  decreeholders, 
without  any  prejudice  to  the  rights  of  the  mortgagees  inpoeaes- 
sion.  The  application,  however,  of  the  correct  law  to  the  pre- 
sent case  will  depend  entirely  on  the  finding  of  the  Appellate 
Court  on  the  disputed  fact  of  Ashruf  Aly*8  demise,  and  it  was  <» 
this  issue  that  objections  were  taken  in  appeal  by  Gopaul  ajid 
Sewpurshaud,  respondents,  to  the  decision  of  the  Moonsiff,  wbick 
the  Principal  Sudder  Ameen  has  altogether  overlooked.  Tlie 
decision  is  therefore  annulled,  and  the  case  remanded  in  order 
that  it  may  be  disposed  of  by  a  fresh  judgment. 
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771^  20/&  December  1852. 


fA.  W.  BbobiB; 
S.  S.  Brown,  ^Judges. 

H.  B.  Harington, 


}■ 


Case  No,  297  of  1852.^ 


"Special  appeal  from  the  decision  of  Moul- 
vee  Mokumed  Hoossein  Khan,  Principal 
Sudder  Ameen  of  Bareilly,  dated  23rrf 
AprU  1852. 

Telochun,  (Defendantjf  Appellant, 

versus 

Sebtarak^  (Plaintiff J,  Respondent. 

This  is  a  suit  to  remove  two  water-spouts,  on  the  defen- 
dant's premises,  by  means  of  which  water  was  deposited  on 
those  of  the  plaintiff,  and  to  be  allowed  to  erect  a  screen  wall 
in  front  of  his  own  door,  in  conformity  with  the  award  of  arbi- 
tration, in,  a  case  decided  by  the  Moonsiff  of  Powain,  under 
date  19th  July  1850.  The  Moonsiff  passed  a  decree  in  favor  of 
the  plaintiff's  claim,  which  was  affirmed  in  appeal  by  the  Prin- 
cipal Sudder  Ameen. 

A  special  appeal  was  admitted  to  try  whether  the  lower  Courts 
were  justified  in  decreeing  in  favor  of  the  plaintiff,  in  confor- 
mity with  an  award  of  arbitration  passed  in  a  previous  suit  be- 
tween the  same  parties,  which  award  was,  in  itself,  manifestly 
irregular. 

The  Court  are  of  opinion  that  the  present  suit  is  not  tenable, 
and  should  have  been  dismi«sed  by  the  lower  Courts.  The  previ- 
ous suit,  brought  by  the  respondent,  was  to  close  a  door  on  the 
appellant's  premises ;  and  the  case  was,  by  consent  of  the  parties^ 
referred  to  arbitration,  and  the  arbitrators  gave  an  award,  to 
the  effect,  that  the  ground  in  front  of  the  defendant's  door  be- 
longed to  plaintiff;  but,  as  two  water-spouts  on  the  defendant's 
premises  were  in  existence  in  front  of  the  door,  therefore,  to 
remove  the  inconvenience  complained  of  by  the  plaintiff,  an  ex- 
change of  rights  should  take  place,  viz.  that  the  door  should 
remain  in  statu  quo,  in  lieu  of  which,  the  defendant  should  re- 
move his  two  water-spouts;  that  two  square  yards  of  the  ground 
should  be  allotted  to  the  defendant,  and  the  rest  to  the  plaintiff; 
and  that  the  plaintiff  should  be  at  liberty  to  erect  a  screen 
wall;  on  the  receipt  of  this  award  the  suit  of  the  plaintiff  was 
dismissed.  The  defendant  not  having  complied  with  the  lat- 
ter partoftheaward,  the  object  of  the  present  is  to  compel  him  to 
do  so.  The  Moonsiff,  in  his  present  decision  admits  that  there 
was,  in  the  former  suit,  no  claim  to  duild  the  wall,  or  to  remove 
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the  water'Spotits  ;  and  tbat  the  mrbtlratora  were  not  competent 
to  pass  any  order  to  that  effect,  by  way  of  compensation  to  the 
plaintiff  for  the  dismissal  of  his  actMol  claim  ;  bat  he  argvet 
that^  as  both  parties  had  agreed  to  tlie  arbitration,  it  was  bat 
equitable^  that  the  respondent  should  have  effect  given  to  thsl: 
part  of  the  award  which  wwlb  favorable  to  him,  equally  with  thst^ 
part  of  it  which  was  unfavorable  to  him.  In  this  reasoning 
(which  is  approved  by  the  Principal  Sadder  Ameen),  llie  Coart 
can  by  no  means  concar.  The  arbitrators'  award  in  the  for* 
mer  suit  (confessedly  iri-cgular  as  it  was)  affords  the  respon* 
dent  no  legal .  ground  of  action  or  valid  foundation  for  the 
present  claim.  His  suit  was  by  that  award  actually  dismissed. 
The  arbitrators  had  no  authority  to  adjudicate  in  another  mat- 
ter which  had  not  been  referred  to  them,  and  this  part  of  the 
awards  therefore^  was  mere  surplusage  and  was  treated  as  such 
in  the  former  decretal  order.  The  respondent  was  at  liberty  to 
appeal  from  the  Moonsiff's  decision  on  the  ground  of  its  irregu- 
larity ;  but  he  did  not  do  so,  aud  the  order  for  the  dismissal  of 
his  suit  must,  therefore,  be  regarded  as  final.  The  Court,  ac- 
cordingly, reverse  the  decision  of  both  the  lower  Courts,  and 
dismiss  the  respondent's  present  suit  with  costs. 

^^%m 

The  20/A  December  1852. 


Present 


fA.  W.  Begbib,        •] 
:<  S.S.. Brown,  > Judges. 

j^H.  B.  Harington,  J 


{Special  appeal  from  the  decision  af 
R.  J.  Tayler,  Esq.,  Judge  of  Jomnpoet, 
dated  \Zth  August  1852. 

MoHUMED  BuKSH,  CPlainitff'),  Appellant, 

versus 

Janoo  A>fi>  OTHERS,  f  Defendants  J ,  Respondents. 

The  deicision  of  the  Judge  will  be  found  in  the  printed  vo- 
lume for  September.' 

The  plaintiff  brought  his  action  to  obtaiti  possession  of  five 
biswahs  of  land  described  as  situated  in  a  corner  of  the  field 
entered  under  the  No.  351  in  the  field  map  o{  a  puttee  of  mou* 
sah  Buseetpore,  with  recovery  of  the  value  of  the  produce  of  the 
land  in  1257  Fuslee.  The  land  is  stated  to  have  been  formerly 
held  in  seer  by  Goiab^  whose  proprietary  rights  had  been  trans- 
ferred to  the  plaintiff,  and  the  averment  in  the  plaint  is  that 
the  defendnnts  had  taken  possession  of  the  land,  which  thsgr 
refused  either  to  surrender  or  to*  pay  rent  for.* 
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.  1>efendlliiU  in  their  anawer  Msertwi  tbeir  own  title  to,  and 
possessimi  of>  one  biswah  out  of  the  fire  biivfahs  by  right  of  a 
•hare  held  by  them  in  the  ptUlee,  dislioot  from  the  rights  and 
interest  of  Golab  which  had  been  sold.  They  declared  that 
they  had  no  interest  in  the  other  four  biswaha  claimed^  which 
belonged  to  a  third  party>  one  Ghopsee  and  his,  representative, 
Deen  AU.  Deen  Ali  appeared  in  the  suit  as  objector,  and  as- 
serted his  right  in  the  whole  of  the  five  biswahs,  and  another  objec- 
tor appeared  wbo  declared  that  the  subject  in  dispute  belong- 
ed neither  to  the  parties  to  the  suit,  nor  to  Deen  Ali,  but  to 
himself  exclusively. 

The  Principal  Suddet  Ameen  nonsuited,  the  plaintiff.  He 
observed  that  the  suit  was  defective  and  irregular  in  form,  the 
evidence  having  shown  thkt  Uie  land  which  had  been  wrongly 
described  in  the  plaint  as  cultivated  had  no  existing  cultivation 
on  it,  and  the  possession  of  Ghousee  having  been  proved,  whose 
representative  Deea.AU  had  not  been  made  a  party  to  the  suit. 
The  decision  was  afiirtned  by  the  Ajipellate  Court. 

A 'special  appeal  was  admitted  to  try  whether  the  two  grounds 
HSSiimed  by  the  lower  Courts  for  nonsuiting  th'e  plaintiff  are 
maiintninable  in  lair  or  pra<itire. 

With  regard  to  the  first  reason  assigned,  the  Conrt  do  not 
find  any  obscatity  in  the  plaint,  such  as  to  prevent  a  decision 
being  easily  come  to,  which  could  render  the  plaintiff  liable  to 
the  penalty  of  nonsuit.  No  question  was  raised  by  the  oppo- 
site party  respecting  the  identity  of  the  land  sued  fot,  and  the 
fact  of  the  land  not  being  under  cultivation,  if  coWcctly  found, 
might  be  fatal  to  the  claim  for  the  Value  o^  the'  produce,  but 
would  not  be  any  bar  to  a  decision  oTt  this  claim'  for  possession. 

The  second  reason  mast  also  be  held  to  be^  insufficient;  and  to 
be  opposed  to  the  genei'al  rule  of  practice  laid  down  in  paragraph 
1,  Circular  Order  18th  Septembeir  1848.  The  plaintiff  throughout 
the  pleadings  in  both  Court*  has  asserted  a  right  on  the  basis  of 
the  settlement  record,  of  which  the  defendants  are  said  to  have  de- 
prived him.  The  Ihrincipal  Sudder  Ameen  and  the  Judge  have 
not  derived  their  conclusion  regarding  the  possession  of  a  third 
party  from  any  part<of  the  settlement  papers,  to  which  no  allusion 
is  made  in  their  decisions,  and  th6  Court  d6  tiot  therefore  see  why 
the  suit  should  not  be  tried  in  such  form,  and  against  such  per- 
sons, as  the ')[>lain tiff  hitnself  tnay  judge  expedient.  The  Courts 
have  farther  erred  in  expressing  an  opinion  bn  the  evidence  in 
favor  of  a  person  not  a  party  to  the  suit,  whose  rights,  if  they  are 
in  any  way  involved  in  the  subject  in  di^pute,  would  be  protected 
by  the  Construction  744,  which  rules  that  ndexecutioh  of  a  decree 
will  hold  beyond  the  right  Of  al  party  Against  whom  it  may  have 
been  passed.    The  Court  accordingly  o^tn^ule  the  order  of  nonsuit, 
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and  nmand  the  case  to  the  Court  of  the  Principal  Sadder  Ameen, 
who  will  be  pleased  to  understand  that  the  whole  case  is  thrown 
open  to  adjudication  de  novo,  and  who  will  proceed  to  retry  and 
1  a  fresh  decision  thereon  as  usual. 

The  20ih  December  1853. 
Pre$eni : 


fA.  W.  Bbgbie,      1 
I:  <  S.  S.  BaowN^         Y Judges. 
L  H.  B.  Harinoton^  J 


r  Special  appeal  from  ihe  decision  of  Laic 
r%  XT  onn  ioroJ  Doobe  Jowaio  Perghod,  PHndpol  Sud* 
Case  No.  299  or  1852.^      ^  ^^^^  ^^  A;nmgu!ir^d  2U/ 

I      May  1852. 
Shsikr  Alt  Bctksh  and  another,  fPtainiiffsJ,  AppeltanU, 

versus 
JuoGOO  AND  OTHERS,  fDe/endanisJ,  Respondents. 

The  suit  was  brought  to  recover  the  sum  of  B&  248-13-0, 
amount  of  loss  sustained  by  breach  of  contract  on  the  part  of 
the  defendants,  and  R&  50  earnest  money  paid  to  them;  total  of 
claim  Bs.  298-13-0. 

The  plaint  sets  forth  that  the  plaintiffs  purchased  from 
the  defendants  forty-one  buUock-loads  of  sugar,  weighing  164 
maunds,  at  B&  32  per  load,  and  paid  them  Bs.  50  as  earnest  moaej; 
that  the  sugar,  having  been  weighed  and  packed  in  sacks  bsioag- 
ing  to  the  plaintiffs,  which  were  marked  with  their  mark,  was 
deposited  in  the  defendants'  godowns,  and  it  was  agreed  that  in 
fifteen  days  the  plaintiffs  should  make  good  the  rest  of  the  pur- 
chase money  and  remove  the  sugar;  that  the  plaintiffs,  accord- 
ing to  agreement,  tendered  to  defendants  the  balance  due,  and 
called  upon  them  for  the  delivery  of  the  sugar,  but  that  they 
irould  neither  take  the  money,  nor  deliver  the  sugar,  and  the 
plaintiffs  had,  in  consequence,  been  compelled  to  institute  this 
action  against  them  to  recover  the  amount  of  proBt,  which,  ac- 
cording to  the  account  rendered  at  the  foot  of  their  plaint,  thej 
would  have  gained  by  the  sale  of  the  sugar  in  Calcutta,  had  the 
defendants  fulfilled  their  part  of  their  contract,  together  with 
Bs.  50  paid  to  them  as  earnest  money. 

The  first  defendant  denied  the  statement  in  the  plaint  al- 
tc^ether,  and  gave  a  totally  different  account  of  a  previous  trans- 
action betwen  himself  and  the  plaintiffs^  which  had  taken  place 
in  the  year  preceding  that  stated  in  the  plaint,  and  upon  which 
he  averred  a  large  sum  of  money  was  due  to  him  by  the  plsiin- 
tiffs,  for  the  recovery  of  which  he  was  about  to  institute  a  snit 
against  them,  when  they  anticipated  him  by  bringing  this  action. 
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The  other  defendants  denied  all  partnership  in  the  toansaction 
between  the  plaintitfs  and  the  first  defendant^  and  claimed  ex- 
emption from  liability. 

The  Moonsiff  fonndthe  facts  stated  in  the  plaint,  and  rejected 
as  untrue  the  account  given  by  the  first  defendant  of  his  dealings 
vfith,  the  plaintiffis ;  he  also  considered  the  plaintiffs  to  have  suc- 
ceeded in  establishing  that,  had  they  received  the  sugar  from 
the  defendants  and  exported  it  to  Calcutta,  they  vrouid  have 
realized  the  amount  of  profit  claimed,  less  certain  charges, 
amounting  to  Rs.  50-7-0,  which  it  was  shown  would  have  been 
incurred  in  Calcutta,  but  for  which  the  plaintiffs  had  not  al- 
lowed, and,  deducting  that  sum,  the  Moonsiff  decreed  for  the 
rest  of  the  claim  agninst  all  the  defendants  whom  he  considered 
to  be  jointly  liable. 

In  appeal  the  Principal  Sudder  Ameen  took  the  same  view  of 
the  facts  stated  in  the  plaint  as  the  Moonsiif  had  done,  but,  as  he 
was  of  opinion  that  the  evidence  of  the  plaintiffs'  witnesses  did 
not  vatisfactorily  prove  the  amount  of  profit  claimed  by  them, 
and  it  formed  no  part  of  the  agreement  between  the  parties 
that,  in  the  event  of  the  defendants  failing  to  deliver  the  goods, 
the  plaintiffis  should  be  entitled  to  receive  from  them  the  amount 
of  profit  which  might  have  been  realieed  on  the  purchase  had 
the  sugar  gone  to  Calcutta,  he  came  to  the  conclusion  that  the 
plaintiffs  could  not  recover  on  that  account;  he  therefore  amend- 
ed the  MoonsifF's  decision,  and,  dismissing  the  claim  for  damages, 
confirmed  only  so  much  of  the  Moonsiflfs  decree  as  awarded  to 
the  plaintiff's  the  amount  of  earnest  money,  which  it  was  proved 
they  had  paid  to  the  defendants  with  costs  in  proportion. 

A  special  appeal  was  admitted  to  try,  1st,  whether  the  decision 
of  the  Principal  Sudder  Ameen  is  not  opposed  to  judicial  practice, 
inasmuch  as  he  has  dismissed  the  claim  of  the  plaintiffs  for  da- 
mages, which  had  been  awarded  to  them  in  part  by  the  Court  be- 
low, on  a  wrong  issue,  that  is,  upon  a  point  not  disputed  by  the 
defendants,  the  whole  of  whose  grounds  of  oppos^ition  to  the  plain- 
tiffs'claim  were  disallowed  by  the  Principal  Sudder  Ameen^  equal- 
ly with  the  Moonsiff,  and  2ndly,  whether  the  decision  of  the  Prin- 
cipal Sudder  Ameen  is  cot  at  variance  with  mercantile  usage. 

With  regard  to  the  latter  part  of  the  certificate,  the  Court 
remark  that  the  doctrine  laid  down  by  the  Principal  Sudder 
Ameen  that,  where  a  contract  does  not  contain  an  express  sti- 
pulation to  that  effect,  an  infringement  of  its  terms  by  one  of  the 
contracting  parties  gives  the  other  party  no  remedy  for  damages 
on  account  of  any  loss  which  he  may  have  sustained  thereby, 
is  opposed  to  all  practice  and  usage,  whether  mercantile  or  other- 
'wise,  as  well  as  to  the  admissions  in  the  present  case  of  the  de- 
fendants, who  allow  thht,  had  they  been  guilty  of  the  breach  of 
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engagement  charged' against  them,  thej  would  have  beem  jatdj 
Ual)le  to  the  plaintiffs  fur  any  loss  of  pro'it  that  might  haTe  en- 
sued. Their  defence  is  that  they  hari  violated  no  en^a^nent 
with  the  plaintiffs^  and^  as  this  defence  was  found  to  be  false  by 
the  Principal  Sudder  Ameen>  as  well  as  by  the  MoonstflT^  and  tbe 
defendants  had  not  in  their  pleadings  inthclower  Court  disputed 
the  amount  of  profit  claimed  by  the  plaintiffs,  which  they  were 
atlibertytodoin  the  alternative  form,  this  was  not  an  isstie  aris- 
ing out  of  the  pleadings  upon  which  the  Courts  were  calldl 
upon  to  adjudicate^  bat>  the  breach  of  contract  being  established, 
a  decree  for  the  amount  of  damages  claimed  should  have  followed 
a«a  necessary  consequence.  Thepointwas  certainly  made  one  of 
the  issues  for  trial  by  the  Court  of  first  instance,  and  proofs  were 
taken  upon  it,  but  the  Court  are  unanimous  in  opinion  that  any 
irregularity  committed  by  the  Moonsifl  in  this  respect  cannot  be 
allowed  to  remove  the  case  from  the  operation  of  the  genenl 
Tulelaiddown  in  the  Circular  Orders  of  the  13th  September  1843, 
and  enforced  in  various  decisions  of  the  ^  ourt^  whidi  requires 
the  Civil  Courts  to  adjudicate  on  the  questions  of  fact  at  issue  betM^ea. 
the  parties,  as  setfbrth  by  themselces  in  Uiebr  pleadings,  and  declares 
evidence  not  to  be  admissible  on  any  point  in  a  case  which  hss 
not  been  alleged  in  the  picadings. 

The  Court  are  accordingly  compelled  to  annul  so  much  of  the 
deciiiion  of  the  Principal  Sndder  Ameen  as  amends  that  part 
of  the  decree  of  the  Moonsiff,  which  awariled  to  the  plsintifis 
the  amount  of  damages  claimed  by  them,  imnus  the  sum  deduct- 
ed on  account  of  charges  which  would  have  been  incurred  in 
Calcutta  and  in  respect  to  which  there  has  bc^n  no  appeal,  and 
-confirm  the  MoonsifiTs  decision  with  proportionate  costs. 


T/f€  2\st  December  1852* 
Present:'* 


'A.  W.  Bkgbib, 
S.  S.  Brown,  ^Judges. 

H.  B.  Harington, 


ilB,  1 

NGTON,   J 


{Special  appeal  from  the  derision  t^  R. 
J,  Tatfler,  Esq.,  Jadf/e  of  Jotmpore, 
dated  23rd  March  1852. 
Sbunker^  T£.WAREi£^  ( Defendant)  ^  AppettatU 3 
ver-sus 

Nu/juv  Alv  Khan  and  Ibrahim  Ai.y  JLnkS,  (Ptaintiffs), 
Respondents. 

PoR  the  Judge's  decision  see  pages  S8  and  29  of  the  printed 
decisions  t^  the  .mouth* 
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A  special  appeal  was  admitted  to  try  whether  the  reaaonB, 
assigned  by  the  Principal  Sadder  Ankeen  and  Judge  for  recog-* 
nisiog  the  validity  of  the  deed  of  sale  which  forms  the  ground 
of  the  plaintiffs'  suit,  are  good  in  law. 

The  Court  are  unanimously  of  opinion  that  the  reasons^  as* 
signed  by  the  lower  Courts  for  upholding  the  validity  of  the 
deed  of  sale  which  forms  the  respoadenta'  cause  of  action^  are 
not  sufficient.  The  Principal  Sadder  Ameen  observes  that  ''  it 
was  proved^  that  the  plaintiSis  had  been  in  possession  from  the 
date  of  the  purchase,  and  Sultan  Aly  Khan  had  no  interest  in 
the  property ;"  that  '^  no  proclamation  had  been  issued  to  pre* 
vent  the  property  being  disposed  of/'  and  thai  '^  the  defendant 
had^  therefarey  the  option  of  selling  it/'  The  Judge  alto  re^ 
marks  that,  '^  since  there  was  no  isktekamamah  issued  in  the 
regular  suit^  or  in  the  case  of  execution  of  decree,  to  prevent 
the  effects  from  beiug  sold,  the  appellant's  objection,  that  the 
byenamab  was  illegal,  cannot  be  admitted.  From  the  facts  of 
the  case,  the  deed  of  sale  and  the  plaintiffs'  possession  are  estab- 
lished." The  reasons  assigned  by  the  Principal  Sudder  Ameen 
and  Judge  are  good,  so  far  <u  they  go.  But  botii  Courts  appear  te 
iiave  overlooked  a  very  material  plea  urged  in  the  pleadings, 
vis.  that  the  byenamah  was  coHtrnve^  and  the  suit  equally  so> 
the  objeet  of  both  being  the  injury  of  the  decree  obtained  by 
the  appellant  against  the  respondents'  near  relative.  Saltan 
Aly  Khan.  The  Court,  on  referring  to  the  proceedings  held  by 
the  Principal  Sudder  Ameen.  under  Section  10  Regulation  XXYI 
of  1814,  do  not  find  that  the  collusive  nature  of  the  transaction 
was  one  of  the  points  laid  down  on  which  the  parties  were  re- 
quired to  produce  their  proofs.  The  Principal  Sudder  Ameen 
confined  himself  to  the  question  of  its  legality,  merely  with  re- 
ference to  the  absence  of  any  proclamaticm  prohibitory  of  the 
sale,  which  remark  is  adopted  by  the  Judge;  and,  although  the 
plea  of  the  absolute  nullity  of  the  transaction  was  renewed  in 
the  reasons  of  appeal,  the  decisions  in  both  Courts  are  based  on 
the  single  point  above  noticed*  If  this  allegation  be  true,  the 
circumstances  noticed  by  the  Principal  Sudder  Ameen  and 
Judge  would  not  suflUce  to  give  validity  to  the  respondents'  deed 
of  sale,  for  it  is  a  maxim  of  law  that  fraud  vitiates  every  thing. 
No  legal  observances  can  give  effect  to  a  coUurive  transfer,  that 
is  a  transfer  in  which  both  the  seller  and  the  purchaser  are  in 
league,  by  color  of  such  transfer,  to  deprive  a  decreeholder  of 
the  means  of  enforcing  his  decree  against  the  seller,  which  is 
the  fact  alleged  by  the  appellant  in  the  present  ease,  and  which 
it  was  incumbent  on  the  lower  Courts  to  enquire  into  and  de- 
termine before  th^  pronounced  the  alienation  to  be  valid.  On 
this  subject  the  Canrt  adopt  judicially  the  remarks  in  the  59fd 
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pamgraph  of  the  printed  Civil  Report  for  1846  n  hi ch  are  as 
follows :  ^'  The  law  as  it  stands  seems  to  provide  a  snffident 
remedy  in  the  privilege  which  it  accords  to  any  party  consider- 
ing himself  aggrieved  by  the  -supposed  alienation,  of  bringing 
a  regular  suit  to  prove  fraud  and  collusion.  If  the  object  of  tbe 
supposed  alienation  be  to  evade  execution  of  an  eventual  judg- 
ment, fraud  and  coUu»ion  cannot  be  absent,  and^  if  fraud  be 
established,  the  transaction  must  of  necessity,  according  to 
every  principle  of  justice,  be  declared  invalid,  even  although  it 
occurred  prior  to  the  issue  of  attachment ;  and  that  too  without 
any  contravention  of  Construction  588,  which  merely  declares 
it  to  be  lawful  for  a  defend^it  to  alienate  property  at  any  time 
prior  to  attachment,  but  cannot  make  valid  a  transactioa 
•  Bho«nij  Thakoor  ''^hich  wonld  uudcr  other  circnmstances  be 
(Defendant),  Ai>p«iiant,  t/Mo  facto  invalid.'^  On  this  subject  also 
^r%u9  the  Coiirt  request  the  attention  of  the  lower 

(ptl'^Xp'o'ndlit.  Courts  to  the  decurion  of  the  Pre.ide.cy 
17th  Pebmaiy  1S45.  Court  noted  in  the  margin.* 
For  the  reasons  above  stated  the  Court,  being  of  opinion  that 
the  decisions  of  the  lower  Courts  are  imperfect^  are  pleased  to 
annul  the  same,  and  to  remand  the  case  for  retrial  to  the  Prin- 
cipal Sudder  Ameen,  who  will  pniceed  to  take  proofs  from  the 
parties  on  the  point  specified,  and  dispose  of  the  same  according 
to  law. 

—s— ^ 

Thz  ^\st  De€emberl852. 

Freseni  .•  H.  B.  Harington,  Judge. 


Cask  No.   34   or  1852.^ 


^Regular  appeal  from  the  decinon  of  Syed 
Mohumed  ViMayetAli  Khaa,  Principal 
SudderAmeen  of  Allahabad,  daled^ 

^     December  1861. 

Dbbke  Buksh  Singh  ANn  otuers,  (DefendanU),  AfipeUamii, 

versus 

MUSSUMAT  GOOLAB  KoONWUR  AND  ANOTHER,   f  PlaitliiffsJ, 

Respondents. 

This  suit  was  brought  by  the  plaintiffs  to  establish  their  pro- 
prietary right  in,  and  to  obtain  possession  with  m^nie profits  from 
J  247  to  1257  Fuslec,  of  441  beegahs  of  land  in  mousah  Pura- 
3eepore  with  a  declaration  of  right  to  collect  rent  from  the  land 
according  to  its  quality  and  capabilities,  and  the  custom  prevail* 
iag  previously  to  the  last  settlement^  by  the  reversal  of  an  order 
of  the  Settlement  Officer,  dated  the  20th  November  ISSS^whidi 
recognized  the  right  of  the  defendants  or  their  ancestors  on  proof 
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of  their  Telationship  to  the  plaintiffs  and  the  parties  whom  they 
represent,  to  continue  in  and  hold  possession  of  the  lands,  in- 
clusive of  the  gardens,  Sec.,  in  their  occnpation,  on  payment  of 
the  Government  revenue  according  to  the  rate  assessed  upon 
the  estate  in  which  the  land  in  dispute  is  situated ;  date  of  suit 
Ist  October  1850. 

The  point  at  issue  in  the  case  is  whether,  prior  to  the  last 
settlement,  the  defendants  or  their  ancestors  were  mere  cultiva* 
tors,  without  any  piroprietnry  right  in  the  land,  and,  as  such,  aU 
ways  paid  rent,  as  asserted  by  the  plaintiffs;  or  whether  the  de- 
claration of  right  in  their  favor  contained  in  the  proceedings  of 
the  Settlement  Officer,  and  the  consequent  settlement  arrange- 
ments with  them,  which  the  plaintiffs,  after  the  lapse  of  within  a 
few  weeks  of  twelve  years,  have  brought  this  suit  to  set  aside  and 
to  reduce  the  defendants  to  the  rank  of  mere  cultivators,  are  war- 
ranted by  the  result  of  the  enquiry  made  by  the  Settlement  Offi- 
cer aud  the  real  facts  of  the  case.  On  this  point  the  parties  joined 
issue  in  the  Court  below,  and  it  was  very  properly  laid  dovrn  as 
the  issue  for  trial  in  the  proceeding  held  by  that  Court  under 
the  provisions  of  Section  10  Regulation  XXYI  of  1814,  the  par- 
ties being  instructed  to  furnish  their  proofs  accordingly.  When, 
however,  after  the  completion  of  the  proofs,  the  case  was  again 
brought  forward  for  decision,  the  Principal  Sudder  Aroeen  alto- 
gether overlooked  the  question  of  proprietary  right  involved  in  the 
claim  of  the  plaintiffs  and  the  issue  arising  therefrom,  and,  treat- 
ing the  case  as  a  simple  claim  on  the  part  of  a  landholder  to 
establish  his  right  to  enhance  the  rents  of  his  tenants,  who  had 
admittedly  no  right  in  the  land  cultivated  by  them  beyond  that 
of  mere  cultivators,  and  being  of  opinion  that  the  defendants 
had  failed  to  establish  that  prior  to  the  settlement  they  had  paid 
according  to  the  rate  fixed  by  the  Settlement  Officer,  and  that 
there  was  proof  tliat  the  plaintiffs  had  been  in  the  habit  of  re- 
ceiving rent  from  the  land  in  dispute  at  the  rates  claimed  by 
them,  he  proceeded  to  record  a  decree  in  their  favor,  making  only 
some  deduction  in  the  amount  of  tvasUdi,  the  recovery  of  which 
formed  also  one  of  the  objects  of  the  suit. 

The  defendants  have  appealed  from  this  decision,  and,  in  the 
opinion  of  the  Court,  have  justly  complained  of  the  manner  in 
which  the  ease  has  been  disposed  of  in  the  Court  below.  The 
suit  having  been  brought  to  contest  the  justness  of,  and  to  set 
aside,  the  order  of  the  Settlement  Officer,  acting  under  the  pro- 
visions of  Regulation  IX  of  1838,  which,  although  it  excluded 
the  defendants  from  the  revenue  management  of  the  estate 
and  from  the  list  of  putteedars  in  it,  on  the  strength  of  their 
connexion  with  the  plaintiffs  and  the  proprietary  holdings  of 
their  ancestors  in  the  property,  conferred  certain  privileges  upoh 


Digitized  by 


Google 


60« 

itiem,  and  oontinned  to  them  possession  o(  tlia  gardens  tnd 
other  lands  found  to  be  in  their  oooopation^  on  the  mderstsad' 
ing  that  they  should  pay  the  rerenne  of  the  same  at  the  Go- 
Ternment  rate,  the  Prinoipal  Sadder  Ameen  could  not  deprife 
them  of  those  privileges  and  set  aside  the  order  of  the  Settlement 
OiBcer  without  a  full  statement,  eonsideration  and  jefuiaiion  ot 
the  grounds  upon  which  it  is  based.  The  decision,  however,  of 
the  Principal  Sndder  Ameen  passes  orer  those  grounds  withont 
notice  and  without  any  attempt  to  show  that  thej  are  not  borne 
out  by  the  record ,  and,  being  therefore  manifestly  iinperfeet,  the 
Court  consider  that  they  hare  no altematire  ,butto  annul  it,  and 
to  remand  the  case  to  the  file  of  the  PnDoipal  Sudder  Ameoi 
iDr  revision,  and  in  order  that,  in  referemee  to  the  fovegoing  ob- 
ierrations,  be  may  now  record  a  judioial  finding  apon  the  qoes- 
iion  of  proprietary  right  at  issue  between  the  parties,  as  liid 
down  in  the  proceedin^c  held  by  him  under  the  provisions  of  the 
Seotion  of  the  Regulation  before  quoted. 

■■■a*    — 

T%e  9lMt  December  1859. 

TA.  W.  Bbgbie,       1 
Preient  :<  8.  S.  Bbown,  ^Judges. 

LH.  B.  Harinoton^  J 

r  Special  appeal  from  the  decitiom  of  W^ 
Pasx  Ko.  833  or  1832  J      B.  Money,  E^q.,  Judge  of  Mirzapari, 
L     doled  \»t  September  1852. 
TflAKooEDTAt,  TBWAMB,  {PhdnHffJ,  Appellant, 
vereus 

NcjNDKisHORS,   (Defendant),  Respondent. 

Tbe  partieulam  of  the  ease  are  reported  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  Admitted  to  try  whether  the  Judge  is  not 
in  error  in  ruling  that  the  suit  of  the  plaintiS  for  the  reversal 
of  the  sale  to  which  it  relates  is  not  cognizable  under  the 
provisions  of  Begulation  YII  of  1825,  and  that  under  the  prece- 
dent establiahed  by  the  decision  of  the  Court,  in  tiie  case  quoted 
in  his  judgment,  the  plaintiff's  only  remedy  lay  in  a  summary 
application  to  ih%  Court  which  ordered  the  sale^  within  one 
Bioodi  from  the  date  on  which  it  took  place. 

The  Court  are  unanimously  of  opinion  that  the  decision  of 
the  JTndge,  which  nphcdds  that  of  the  Principal  Sudder  Ameen 
upon  the  question  of  law  involved  in  it,  is  open  to  die  objection 
noticed  in  the  certificate  of  special  appeal.  They  remark  tiisfr 
aUhongh  as  a  readier  and  simplermeansof  obtaining  redress  the 
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law  allows  a  sammary  objection  to  a  sale  in  execution  of  a  decree 
on  the  ground  of  irregularity,  if  preferred  within  the  period  of 
one  month  from  the  date  of  the  sale^  it  nowhere  prohibits  the  in- 
stitution of  a  regular  suit  to  contest  the  validity  of  such  sale 
when  the  objector  may  for  any  reason  have  recourse  to  that 
mode  of  seeking  redress  in  preference  to  the  summary  process 
authorized  by  law.  The  Court  obaerve  that  there  is  nothing  in 
the  precedent  cited  by  the  Judge,  which  can  be  considered  lo 
be  opposed  to  this  view,  and^  in  a  more  recent  decision  of  the 
Court  in  the  case  of  KUoda  Buksh  Khan  and  others  versus  Ak- 
bar  Aii  and  others,  dated  the  14th  April  1851,  to  which, 
although  exactly  in  point,  the  Judge  would  appear  not  to  have 
adverted,  it  was  expressly  laid  down  that  ^'the  petition  required 
by  Clause  3  Section  3  Regulation  VII  of  1825  is  a  necessary 
preliminary  only  to  the  reversal -of  a  sale  in  a  summary  enquiry, 
and  that  there  is  nothing  to  prevent  the  institution  of  a  regular 
suit,  the  object  of  which  is  to  reverse  a  sale  on  the  ground  of 
irregularity,  whether  such  petition  has  been  presented  or  not." 

The  Court,  therefore,  considering  the  reasons  assigned  by 
the  Principal  Sudder  Ameen  and  Judge  for  refusing  to  entertain 
the  claim  of  the  plaintiff  in  the  present  case  to  be  insufficient, 
are  pleased  to  annul  the  decisions  of  those  Officers,  and  to  re- 
mand the  case  to  the  file  of  the  Principal  Sudder  Ameen  to  be 
tried  on  the  merits  according  to  law. 


Present 


The  21st  December  1852. 

TA.W.  Begbib,       T 
U  S.  S,  Brown,  > Judges. 

LH.  B.  Harington,J 


Case  No.  175  or  1851. -< 


^Regular  appeal  from  the  decision  of  Syed 
Villayut  Alt  Khan,  Principal  Sudder 
Ameen  of  Allahabad,  dated  80th  Jwte 
1851. 

Mebr  Boonyad  Ali  and  others,  f  Plaintiffs),  Appellants, 

versus 
HuRsuHAEE  AND  ANOTHER^  fDcfendanlsJ,  Respondents, 
This  suit  has  been  brought  to  redeem  a  mortgage  upon  the 
estates  specificjl  in  the  plaint,  upon  the  ground  of  the  liquida- 
tion of  the  principal  and  interest  of  the  sum  borrowed  upon 
them  from  the  usufruct  of  the  lands  during  the  time  that  they 
have  been  in  the  possession  of  the  mortgagees,  and  to  recover 
the  sum  of  Rs.  6840-11-9  surplus  collections  with  interest. 
Hie  plaintiffs  estimate  their  whole  claim  at  Rs.  21^733-8-8. 

2  a  -  T 
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The  defen(laTits  Aenj  the  fact  of  any  part  of  ikm  kwn  favri^ 
been  received  by  them  from  the  proi^eds  of  the  norlfBged 
property ;  they  dispnte  several  items  of  the  acoonnt  esteved  st 
the  foot  of  the  plaint,  and  declare  that,  in  addition  to  tiie«ua 
originally  lent  on  the  secnrityof  the  estates  mortgaged  to  dnm, 
tarions  other  srnns  were  sabseqnently  advanced  by  them  to  iSam 
plaintiffs  on  bonds  and  notes  of  hand  on  the  security  ef  Ae 
i&me  property,  the  repaymeot  of  which  with  interest  wbs  Bwde 
U  condition  of  the  redemption  of  the  mortgage  thereon« 

The  Principal  Sadder  Ameen,  having  made  what  he  oonudder* 
ed  a  proper  adjustment  of  the  acoonnts  between  ibt  partisi, 
found  that  the  original  loan  liad  not  been  repaid  from  the 
rents  of  the  estates  after  the  nsnal  and  allowable  dednctiona  for 
management,  but  that  the  principal  sum  was  still  dne  with  m 
further  sum  of  upwards  of  Rs.  400  on  account  of  interest,  ssd, 
deeming  it  unnecessary  therefore  to  enter  into  the  qiKstiDn^ 
the  authenticity  or  otherwise  of  the  alleged  subsequent  peoa- 
niary  transactions  between  the  parties,  which  were  dispnted  by 
the  plaintiJSPs,  he  refused  to  record  any  opinion  upon  tiiem,  and 
proceeded  to  dismiss  the  claim. 

In  appealing  from  this  decision,  the  appellants  plead  1st,  thvt 
the  Principal  Sudder  Ameen  had  assumed  the  gross  produce  of 
the  lands  mortgaged  to  the  respondents  at  a  leas  sum  than  dmt 
entered  by  the  respondents  in  the  papers  filed  by  themsdves,  fay 
which  the  rents  of  the  lands  had  been  reduced  by  a  sum  ex- 
ceeding Rs.  5000 ;  2ndly,  that  the  mortgagees  had  formed 
fifty-two  beegahs  of  land  into  gardens,  which  continued  to  be  cul- 
tivated until  the  date  of  the  suit,  and  that  they,  the  appellants, 
were  entitled  to  be  credited  with  the  rent  of  the  same  at  the 
rate  of  Rs.  3-5-0  per  beegah,  but  that  the  Principal  Sudder 
Ameen  had  irregularly  refused  to  determine  the  point,  consider- 
ing it  to  be  foreign  to  the  mortgage  transaction  ;  that  the  rate 
df  rent  chargeable  on  the  "seer  lands"  held  by  the  mcntgageas 
was  involved  in  this  objection,  and  that,  although  th^re  was 
proof  on  the  record  to  support  the  rate  claimed  by  the  appellants^ 
the  Principal  Sudder  Ameen  had  declared  it  not  proved:;  8rdly, 
that  the  Principal  Sudder  Ameen  had  improperly  debited  them 
with  the  payments  made  to  the  road  fund  ;  4thly,  that  W 
had  on  insufficient  grounds  refused  to  deduct  certain  'suiws 
ireeeived  by  them  under  a  aepar^te  agreement  "with  the  ^miart- 
^igees  from  the  rent-free  village  of  ^Ohuktowra,  from  the  BommaA 
allowance  entered  in  the  mortgagees^aeoomitB 'sb  iumng  hmm 
paid  by  them  in  cash  to  the  appellants ;  5tMy,  ^thai  ftedhul-^ 
ing  of  the  Principiil  Sudder  Ameen  as  tDihe  dstte  iipott'^ 
the  ^mortgagees  had  entered  irito  possesaioai  und  ^9onanamc9i^ 
make^he  collections.  Was  not  borne  oilt'lnritfiei«c9orilj4aA'ii 

^^  I 
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a  paper  bearing  upon  the  point,  which  the  appellants  desired  to 
fife,  had  been  improperly  rejected  by  that  Officer;  6thly,  that 
they  were  entitled  to  a  judicial  finding  upon  the  authenticity  of 
the  bonds  and  other  deeds  pleaded  by  the  morigagees  in  bar  of 
the  present  claim,  and  7thly,  that  the  karinda  of  the  mort- 
gagees had  beea  irregularly  allowed  to  swear  to  the  truth  of  the 
ftcconnts  filed  by  them  under  the  provisions  of  Section  10  Re- 
gulation XXXIV  of  1803,  instead  of  their  authenticity  being  de- 
posed to  on  oath  by  the  mortgagees  themselves  according  to  the 
intent  of  the  law.  Five  other  grounds  of  appeal  were  likewise 
urged  by  the  appellants,  but,  having  been  verbally  abandoned 
by  their  vakeel,  as  of  no  force  when  the  rase  came  on  for  a  hear- 
ing, it  is  unnecessary  now  particularly  to  notice  them. 

The  respondents  did  not  appeal  from  that  part  of  the  Principal 
Sudder  Ameen's  decision  which  fixed  the  amount  still  owing  to 
tbem  under  the  original  mortgage,  though  it  appears  from  their 
answer  to  the  grounds  of  appeal  that  they  dispute  its  correct- 
ness, and,  availing  themselves  of  the  option  afforded  by  the 
Construction  No.  868,  they  take  objection  to  the  Principal  S ud- 
der Ameen^s  finding  on  some  of  the  disputed  items  of  accotmt^ 
and  particularly  to  his  not  having  allowed  them  credit  for  the 
wAges  of  the  putwarees  in  addition  to  the  usual  commission  of 
ten  per  cent  upon  the  collections. 

1%e  first  point,  which  the  Court  consider  themselves  called 
upon  to  determine  in  appeal,  is  the  objection  raised  by  the  ap- 
pellants to  the  mode  in  which  the  truth  of  the  accounts  filed  by 
the  respondents  was  sworn  to  in  the  Court  below,  since,  if 
that  objection  be  admitted,  it  must  necessarily  vitiate  not  only 
the  decision  of  the  Principal  S udder  Amcen  but  all  the  prop 
eeedings  held  by  him  in  reference  to  the  accounts  in  question, 
Afid  necessitate  the  return  of  the  case  to  his  Court  for  the  cor- 
rection of  the  defect  which  it  involves. 

It  is  pleaded  by  the  respondents'  vakeel  that  the  authentica* 
tion  of  a  mortgagee's  accounts  by  his  karinda,  in  the  place  of  the 
mortgagee  himself,  has  been  admitted  on  former  occasions,  and 
the  fact  is  not  denied  by  the  opposite  party.  In  the  cases  re- 
ferred to,  however,  it  does  not  appear  that  any  objection  was 
taken  by  the  mortgagers,  and  the  prooeeding  in  consequence 
passed  without  question,  but,  having  been  formally  pleaded  in 
the  appealed  «iat  befove  the  Court,  it  has  beoome  neoes^aii'y  for 
them  to  adjudicate  the  point. 

On  referring  to  Section  10  Regulation  XXXIV  of  1803,  which. 
Airects  that  where  a  mortgagee  jiiay  have  had  the  usufruct  of 
Ae  mortgaged  property  he  is  to  deliver  in  the  accounts  of  his 
groas  receipts  «nd  expenditure,  the  Court  find  the  terms  of  it  to  ,be 
rieiff  iMiid«qpren  in  requiring  thaA  tjbe  inih  mA  aul^wtioitj 
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of  the  accounts  shall  be  sworn  to  by  the  mortgagee  himself. 
No  provision  is  made  for  this  important  duty  being  performed 
by  him  vicariously^  an4  in  contemplation  that  the  mortgagees, 
who  might  thus  be  called  upon  personally  to  authenticate  the 
accounts  required  to  be  filed  by  them,  might  occasionally  be  of 
tt  description  to  whom  it  would  not  be  proper  to  administer  an 
oath,  the  law  allows,  as  a  matter  of  favor  in  such  cases,  tbe 
subscription  of  a  solemn  declaration  instead,  thus  clearly  show- 
ing that  no  further  exception  was  intended,  much  less  that  it 
should  be  at  the  option  of  the  mortgagee  to  substitute  a  karmda 
or  any  other  party  in  his  place  on  the  ground  that  he  had 
not  personally  made  the  collections  and  knew  nothing  abont 
the  accounts,  or  for  any  other  reason,  by  which  the  whole  object 
of  the  law,  which  was  obviously  intended  for  the  greater  secu- 
Tity  of  the  Courts  and  the  mortgagers  under  the  usual  penalties 
in  case  of  perjury^  might  be  defeated.  The  legislature  having 
thus  judged  it  proper  to  impose  certain  responsibilities  apon 
parties  entering  into  possession  of  landed  property  under  mort- 
gage, no  discretion  is  left  to  the  Courts  in  the  matter,  and  they 
have  no  alternative  but  to  enforce  the  law.  For  these  reasons 
the  Court  are  unanimously  of  opinion  that  the  objection  taken 
by  the  appellants  to  the  manner  in  which  the  mortgagees'  ac- 
counts in  the  present  case  were  authenticated  in  the  Conrt  oi 
the  Principal  Sudder  Ameen  must  be  admitted^  and  that  it  is 
fatal  to  that  Officer's  decision,  leaving  them  no  option  but  to 
remand  the  case  to  his  file  for  the  correction  of  the  very  serious 
defect  now  existing  in  his  proceedings.  It  will  be  the  dnty  of 
the  Principal  Sudder  Ameen  to  require  the  mortgagees  to  at- 
tend his  Court  in  person  and  to  depose  to  the  truth  and  aa- 
thenticity  of  the  accounts  delivered  in  by  them,  in  the  manner 
prescribed  by  law  ;  he  will  then  permit  the  mortgagers  to  ex- 
amine the  accounts  and  after  hearing  their  objections,  which 
must  be  specific  and  distinct,  as  regards  each  item  of  the  ac- 
counts which  they  propose  to  dispute  (it  not  being  sufficient 
for  a  mortgager  to  declare  generally,  as  is  too  often  allowed, 
that  the  accounts  of  the  mortgagee  are  incorrect  or  false  with- 
out further  specification  or  more  detailed  objections),  the  Prin- 
cipal Sudder  Ameen  will  take  any  evidence  that  the  parties 
may  wish  to  adduce  in  support  of  their  respective  pleas  and 
proceed  to  adjust  the  accounts  in  the  usual  manner. 

The  only  other  ground  of  appeal,  upon  which  the  Court  con- 
sider themselves  competent  to  pronounce  an  opinion  in  the  form 
in  which  the  suit  is  now  before  them,  is  that  which  relates  to 
the  refusal  of  the  Principal  Sudder  Ameen  to  enter  into  fha 
question  of  the  authenticity  or  otherwise  of  the  bonds  and 
notes  of  hand  alleged  by  the  respondents  to  have  been  executed 
18 
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to  them  by  the  appellants  subsequently  to  the  date  of  the  ori- 
ginal mortgage  for  money  received  and  to  have  been  engrafted 
by  them  thereon  with  a  stipulation  for  their  payment  in  full 
with  interest  as  a  condition  of  the  redemption  of  the  mortgage. 
The  respondents  having  distinctly  put  these  deeds  in  issue  and 
pleaded  them  in  bar  of  the  claim  as  brought^  the  Court  concur 
with  the  appellants  in  considering  them  entitled  to  a  judicial 
decision  from  the  Principal  Sudder  Ameen  upon  the  question 
of  their  authenticity  which  is  disputed  by  the  appellants^  and 
that  the  reasons  assigned  by  the  Principal  Sudder  Ameen  for 
refusing  to  adjudicate  upon  them  in  the  present  suit  and  for 
referring  the  decision  of  them  to  a  future  action,  thereby  in- 
definitely protracting  the  grounds  of  litigation  between  the 
parties,  are  insufficient ;  it  will  consequently  be  the  duty  of  the 
Principal  Sudder  Ameen,  after  calling  upon  the  parties  for  their 
proofs  and  counter-proofs,  to  pass  such  order  in  respect  to  the 
deeds  in  question,  either  allowing  or  disallowing  them,  as  he 
may  consider  just  and  proper.  The  Court  deem  it  necessary 
only  further  to  add  that  the  Principal  Sudder  Ameen  will  con- 
sider the  whole  case  as  re-opened  by  their  present  decision, 
which  is  to  be  understood  as  exclusively  confined  to  the  points 
mentioned  in  it,  and  he  will  not  hold  himself  bound  to  adhere 
to  his  former  finding  on  any  other  of  the  points  of  his  present 
judgment,  should  he  on  further  consideration  see  reason  to  mo- 
dify his  opinion. 

"g" 

The  22nd  December  1852. 

Present:  H.  B.  Harinoton,  Judge. 

{Special  appeal  from  the  decision  q^H,  C. 
Tucker,  Esq.,  Offg.  Judge  of  Allahabad, 
dated  12/A  August  1852. 

Syj8d  Mohumbd  Tctkheb,  fPlainti^),  Appellant, 

versus 

Sheikh  Futteh  A.li  and  another,  (Defendants),  Respondents. 

The  particulars  of  the  case  are  reported  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  1st,  whether  the  Court  of 
first  instance  having  found  on  the  evidence  of  witnesses  that  the 
proprietary  right  in  the  plot  of  ground  under  litigation  vested 
in  the  plaintiff,  and  having  on  such  proof  passed  a  decree  in  his 
favor  declaratory  of  his  proprietary  right,  the  Officiating  Judge 
has  not  contravened  judicial  usage  in  setting  aside  that  decree 
without  a  full  statement,  consideration  and  refutation  of  the 
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grounds  on  whichitisbased^and  without  assigning  aayreMont 
for  rejecting  the  evidence  of  thd  witnesses  which  had  been 
accepted  by  the  lower  Court ;  and  2ndlT^  whether  the  Ofidttiag 
Judge  having  found  that  the  plaintiff  had  failed  to  prove  "duj 
possession''  of  the  land  within  the  period  of  twelre  years,  which 
was  tantamount  to  a  declaration  that  the  claim  wasbnrred  under 
the  general  rule  of  limitation,  as  was  indeed  pleaded  by  tite 
defendants  in  bar  of  the  suit^  it  was  competent  to  him  to  gifs 
any  opinion  upon  the  merits  of  the  claim. 

Upon  the  second  ground  of  the  certificate  the  Gonrt  remark 
that  the  Circular  Orders  of  the  13th  September  1843  expressly 
lay  down  that  "where  a  defendant  may  plead  lapse  of  time  in  bar 
of  a  suit^  it  is  the  duty  of  the  Judge  trying  the  case  to  restriot 
himself  in  the  first  instance  to  that  individual  pointy  and^  if 
satisfied  of  the  validity  of  the  plea,  to  dismiss  the  suit  accordinglj 
without  entering  upon  the  consideration  of  matters,  with  which, 
as  they  cannot  be  investigated  or  adjudicated  in  his  Court,  he 
can  have  no  occasion  to  interfere/'  Under  this  rale  itbehovedtfae 
Officiating  Judge,  if  he  found  that  the  plaintiff  had  not  been  ia 
possession  of  the  land  in  dispute  within  the  period  allowed  hj 
law  for  the  institution  of  civil  actions  and  that  he  could  not  be 
heard  in  consequence,  to  have  recorded  his  reasons  for  coming 
to  that  conclusion  and  for  considering  that  the  plaintiffinj^d* 
ing  dispossession  only  from  the  27th  November  of  last  year 
had  wrongly  stated  his  cause  of  action,  and  to  liave  reversed  the 
decision  of  the  Moonsiff  and  dismissed  the  suit  of  the  plaintiff 
on  that  ground  alone. 

In  like  manner  the  Court  remark,  in  reference  to  the  first 
ground  of  the  certificate  of  special  appeal,  that  it  has  been  ruled 
by  vajrious  decisions  of  the  Court  that  the  decree  of  the  lower 
Court  cannot  be  set  aside  in  appeal  without  a  full  consideration 
and  refutation  of  the  grounds  on  which  it  is  founded,  and  that 
evidence  admitted  by  a  lower  Court  should  not  he  rejected  by 
the  Appellate  Court  without  reasons  being  assigned  for  the 
discredit  of  it.  This  rule  has  obviously  been  disregarded  by  the 
Officiating  Judge  in  his  reversal  of  the  decision  of  the  Moonsiff 
in  the  case  now  before  the  Court  in  appeal,  and  the  Court  tre, 
consequently,  compelled  to  annul  the  decision  of  the  Judge  and 
to  remand  the  case  to  his  file  for  revision,  and  with  instraetioatf 
to  proceed  to  a  fresh  adjudication  of  it  in  conformity  16  ths 
Circular  Orders  and  rule  of  practice  above  referred  to. 


m^n 


Digitized  by 


Google 


613 

The  %7lh  December  18o2» 
Present:  H.  B.  Harington,  Judge. 

{Special  appeal  from  the  decision  cf  A^ 
Shank,  Esq.,  Judge  of  Benares,  dated 
24/A  August  1852. 
BufjBAWuN  AND  OTHERS,  (D^eudantsJ,  Appellants,, 
versus 
Sbbodbhal  Sikoh  and  OTBBiis,  flHainHjffsJ,  Respondents. 

Thb  particulars  of  the  case  are  reported  in  the  volume  of 
printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  whether  the  Judge  had 
not  contravened  judicial  usage  in  amending  the  decision  of  the 
Court  below  and  awarding  to  the  respondents  from  the  appel- 
lants the  rent  of  the  year  1257  Puslee  without  a  full  statement, 
consideration  and  refutation  of  the  grounds  on  which  that  Court 
had  exonerated  them  from  so  much  of  the  respondents'  claim, 
and  without  taking  any  notice  of  the  receipts  and  oral  eridence 
exhibited  by  the  appellants  to  establish  their  plea  of  payment, 
and  which  had  been  accepted  by  the  lower  Court  as  true. 

The  Court  consider  the  decision  of  the  Judge  to  be  open  to 
the  objections  noticed  in  the  certificate  of  special  appeal;  they 
remark  that  the  Judge  is  clearly  in  error  in  declaring  the  claim 
of  the  respondents  to  have  been  dismissed  by  the  Moonsiff  so  far 
as  it  related  to  the  appellants,  simply  because  the  village  ac- 
counts did  not  prove  that  any  balance  was  due  by  them,  which 
reason  the  Judge  pronounces  to  be  *^  feeble  and  untenable;*'  the 
Moonsiff  expressly  bases  his  decision  in  favor  of  the  appellants 
upon  the  fact  of  their  payment  to  one  of  the  respondent  of  the 
rent  due  by  them  for  1257  Fuslee  being  satisfactorily  establiih- 
ed  by  their  receipts  and  the  evidence  of  their  witnesses,  and  he 
merely  alludes  to  the  omission  of  the  respondents  to  produce  the 
village  accounts  to  prove  the  balance  of  rent  claimed  by  them 
as  aiding  the  truth  ol'  the  appellants'  statement  in  this  point. 
The  decision  of  the  Judge  passes  over,  without  notice  or  com- 
ment of  any  kind,  the  oral  and  documentary  evidence  above  re- 
ferred to,  in  contravention  of  the  general  principle  which  has 
been  laid  down  in  various  decisions  of  the  Court,  that  evidence 
accepted  in  the  Court  of  first  instance  as  true,  and  made  the 
basis  of  that  Court's  decision,  cannot  be  rejected  in  appeal  with- 
out the  Appellate  Court  assigning  its  reasons  for  discrediting  it. 
Nor  is  it  sufficient  for  a  Judge  who  may  arrive  at  different  ccnclu- 
aions  upon  the  evidence  adduced  in  a  case  from  that  drawn  by 
the  lower  Court  to  say  generally  that  he  considers  the  evideno* 
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to  preponderate  in  favor  of  either  one  party  or  the  other;  it  is  ne- 
cessary that  his  decision  should  contain  a  careful  examination 
of  the  proofs  brought  forward  by  the  parties  and  his  reasons  for 
giving  the  preference  to  the  evidence  on  the  one  side  or  that  of 
the  other.  In  all  these  respects  the  decision  of  the  Judge  in  the 
case  now  in  appeal  before  the  Court  is  manifestly  faulty,  and 
the  Court  are  consequently  compelled  to  annul  it,  and  to  remand 
the  case  to  the  Judge's  file  to  be  adjudicated  afresh,  so  far  as 
regards  the  claim  to  rent  for  the  year  1257  Fuslee,  in  reference 
to  the  foregoing  observations. 

— d— 

The  %7tk  December  1852. 
Present :  H.  B.  Hakington,  Judge. 

^Regular    appeal  from  the  decigion  of 

Pao,.  tM/x  ooi  ^-  iQRi  J  ^^^^^  Y^  AHKhaUy  Principal  Sud- 
Case  Wo.  221  of  1851. <        .       ^  j>   t  ^  *  j  io#a 

I      der  Ameen  of  Jounport,  dated  mh 

September  1851. 

Madho  Sahoo  and  another^  (DefendaiUsJf  Appellants, 

versus 

Shsr  Ali  and  others,  fPiairUiffs),  Respondents. 

The  parties  to  this  appeal  having  filed  a  soolehnameh  and  duly 
attested  the  same,  it  is  ordered  that  the  decision  of  the  Princi- 
pal Sudder  Ameen  be  amended,  and  a  decree  passed  as  regards 
both  the  property  under  litigation  and  the  costs  of  the  parties 
in  this  and  the  lower  Court  in  accordance  with  the  terms 
thereof. 

The  27th  December  1852. 
Present: 


TA.  W.  Beg  BIB,         "| 
':<  S.  S.  Brown,  > 'fudges. 

[_H.  B.  Harinoton,   J 


Case  No.  209  op  1851. 


^Regular  appeal  frcm  the  decision  ofSyed 
VUlayet  Ali  Khan,  Principal  Sudder 
Ameen  of  Allahabad,  dated  Aih  Sep' 
tember  1851. 

MiTHoo  Becbbe,  (^Defendant J,  Appellant, 

versus 

Baboo  Madho  Persbaud,   (Plaintiff),  Respondent. 

The  plaint  sets  forth  that  the  estate  under  litigation  was  the 
property  of  Hindoopal  Singh  ;  that  it  was  advertised  for  sale 
in  execution  of  a  decree  for  a  sum  of  money  owing  by  him  to 
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Baboo  Radha  Mohiiii,  the  gomasktah  of  the  house  of  the 
appellant  Mithoo  Beebee  ;  that  the  sons  and  heirs  of  Hindoopal 
Singh,  their  father  having  deceased,  being  anxious  to  preserve 
their  ancestral  property,  applied  to  Lala  Kashee  Pershaud  of 
Benares  for  a  loan,  and  it  was  arranged  that  he  should  advance 
them  Bs.  4000,  in  addition  to  the  sum  of  B&  2000  which  they 
already  owed  him,  and  that,  as  security  for  the  repayment  of  the 
whole  sum,  they  should  mortgage  their  estate  to  him  ;  that  this 
arrangement  was  made  with  the  knowledge  and  consent  of  Ra- 
dha Mohiin,who  agreed  to  the  postponement  of  the  sale  on  con- 
dition of  receiving  Ba  3500  in  cash  and  the  rest  of  his  decree  by 
yearly  instalments  of  Bs.  2000;  that  Kashee  Pershaud  advanced 
Bs.  4000  to  the  heirs  of  Hindoopal  Singh,  of  which  the  sum  of 
Bs.  3500  was  paid  to  Radha  Mohun  in  part  payment  of  his  decree, 
and  the  remaining  Bs.  500  they  applied  to  other  purposes,  and 
that  they  executed  to  Kashee  Pershaud  in  the  substituted  name 
of  Dumree  Laul,  under  date  the  12th  September  1838,  the  deed 
of  mortgage  upon  which  the  claim  of  the  respondent  rests  ;  that 
possession  of  the  mortgaged  property  was  delivered  to  Kashee 
Pershaud  under  the  terms  of  the  mortgage,  and  he  continued  in 
possession  for  some  time,  during  which  he  paid  to  Badha  Mohun 
the  first  instalment  of  the  balance  of  his  decree  ;  that  subse^* 
quently  the  estate  was  sold  in  satisfaction  of  a  decree  for  mesne 
profits  obtained  by  Futteh  Bahadoor  Singh  and  others  against 
Hindoopal  Singh,  and  purchased  by  Badha  Mohun ;  that  the 
proceeds  of  the  sale  covered  the  claim  of  Futteh  Bahadoor  Singh, 
as  well  as  what  remained  due  under  Badha  Mohun^s  decree  ; 
that  the  usual  transposition  of  names  was  efiiected  in  the  Col- 
lector's office  consequent  upon  the  sale,  and  as  Dumree  Laul, 
whose  name  had  been  substituted  for  that  of  Kashee  Pershaud 
in  the  mortgage  to  the  latter,  had  not  been  registered,  Radha 
Mohun  succeeded  in  dispossessing  him;  that  upon  this  Kashee 
Pershaud  and  Dumree  Laul  instituted  a  suit  against  the  heirs 
of  Hindoopal  Singh  and  Radha  Mohun  for  the  recovery  of  the 
amount  due  to  them  under  the  deed  of  mortgage,  but  were 
nonsuited  on  the  ground  that  under  the  terms  of  that  deed 
their  remedy  lay  in  an  action  for  possession  of  the  mortgaged 
property,  not  for  the  recovery  of  the  money  lent ;  that  after  this 
the  affairs  of  Kashee  Pershaud  became  involved,  and  his  rights 
under  the  deed  of  mortgage,  being  exposed  to  sale  in  execution 
of  a  decree  which  the  plaintiff  in  the  present  suit  had  obtained 
against  him,  were  purchased  by  the  plaintiff,  who  now  sues, 
as  the  representative  of  Kashee  Pershaud,  to  establish  his  title 
under  the  deed  of  mortgage  and  to  obtain  possession  with  the 
registry  of  his  name  as  mortgagee,  estimating  his  claim  at 
Bs.  12,000. 
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The  defendant  disputes  the  right  of  the  pkiotiCF  to  ftppeir  is 
this  ftoit  OQ  the  ground  that  Kashee  Pertband^  whose  ioteresti 
in  the  mortgage  had  been  purchased  bj  bim^  bad  no  rigtUi 
therein,  the  mortgage  deed  being  in  the  name  of  Dnmree  Ltul ; 
she  denies  that  there  were  any  money  transactions  betvcaa 
Kashee  Persbaud  or  Dumree  Lanl  and  the  heirs  of  Hindoopal 
Singh^  or  that  her  ffomashiak  Radha  MohitB  was  cognizant  of 
or  in  any  way  a  party  to  the  mortgage,  which  she  declares  to  be 
collusive;  she  further  pleads  that, supposing  the  deedtobegrao- 
ine,  the  transaction  is  invalidated  by  the  fact  that  the  proper- 
ty was  sold  in  execution  of  a  decree  for  wteime  profits  sgaiiut 
the  estate  of  Hindoopal  Siogh  for  which  his  sons  and  heirs 
were  liable  ;  that  it  was  likewise  previously  mortgaged  to  her 
gmnoihtah  Radha  Mohun,  aad  a  decree  having  been  passed  is 
kis  favor  upon  such  mortgage,  the  estate  was  actually  ander 
attacbment  and  about  to  be  sold  in  execution  of  tbe  same  at 
the  date  of  the  alleged  mortgage  to  Kashee  Persbaud,  and  that 
any  alicMitioii  of  it  was  consequently  illegal  and  void  under  ths 
law. 

The  Principal  Sudder  Ameen  laid  down  tbe  following  poiata 
for  decision,  vis.  1st,  whether   tbe    mt^tgage  to  Kashee  Per- 
lAaiid  was  e&cted  to  pay  the  decree  held  by  Radha  Mohan  f(ff 
money  due  by  the  father  of  the  mortgagers  or  for  whatpurpow? 
2]Ldly,   whether  the  order   for  the   payment  of  mesmt  j^ts 
to  Ffitteb  Buhadoor   Singh   was  passed  i^ainst   the  heirs  of 
Hindoopal   Singh   or  against  his  estate*    Srdly,  wbether  tbe 
mortgagee  bad,  en*  had  not,  possession  of  the  mortgaged  i^oper- 
ij  and  4thly,  whether,  as  averred  by  the  defendant,,  the  estate^ 
prior  to  the  mortgage  to  Kashee  Persbaud,  waa  hypothecated 
as  security  for  the  payment  of  the  metne  profits  due  to  Futteh 
Buhadoor  Singh,  until  tbe  liquidation  of  whicb  any  alienatioa 
of  it  must  be  held  to  be  illegal.     On  these  points  the  Principal 
Sadder  Ameen,  after  recording  his  opinion  that  the  deed  of 
asortgage  was  genuine  and  that  the  consideration  expressed  ia 
it  had  been  duly  paid,  fonnd  that  Ba  4000  of  the  amount  hsi 
been  received  by  Badha   Mohun  in  execution  of  his  decree,  and 
Aat  the  mortgage  had  been  effected  for  the  payment  of  the 
•ame  and  to  save  tbe    property  from  sale,   the  decreeholdtt 
agreeing  to  receive  the  balance  of  his  decree  by  instalments; 
that  the  possession  of  the  mortgagee  was  established ;  that  the 
<nrder  for  the  payment  of  wasildt  to  Futteh  Buhadow  Sii^^b  was 
passed  against  Hindoopal  Singh   and  hia  heirs,  not  againrt  the 
property,  and,  as  no  regular  attachment  of  it  took  place  in  satis* 
faction  of  the  wasildt  so  awarded,  previously  to  the  mortf  ags 
to  Kaskee  Persbaud,  there  was  nothing  in  the  subsequent  sale 
of  the  property  on   the  application  of  Futteh  Bubadoor  Sia^ 
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to  invalWate  tka4  mortgage^  while,  with  rtgvoA  to  tbe  pethion 
filed  by  the  heir»  of  Hindoopal  Singh,  under  date  the  15th  Sep- 
tember  1888,  in  the  case  c^  the  execution  of  Radha  Mohnn't 
decree,  in  which  they  venewed  the  mortgage  of  their  property 
to  him,  tlie  Principal  Sadder  Ameen  was  of  opinion  that,ast^iey 
kad  previously  mortgaged  the  estate  to  Kashee  Pershaud  to  pay 
that  decree,  sneh  mortgage  could  in  no  way  be  affected  by  the 
conditions  contained  in  the  petition  referred  to.  The  Principal 
Sitdder  Ameen  also  considered  it  to  be  satisfactorily  establish^ 
ed  that  Kashee  Pershaud  was  the  real  mortgagee,  the  name  of 
DumveeLaul being  merely  a  substitution  for  that  of  Kashee  Per- 
ahaud,  and,  overruling  therefore  the  whole  of  the  objections  of  the 
defendant,  he  proceeded  to  pass  a  decree  in  favor  of  the  plaintiff, 
declaring  him  entitled  to  hold  possession  of  the  estate  until  be 
should  recover  the  sum  of  B&  4000  with  interest,  being  the 
amount  paid  to  Radha  Mohun  in  part  of  his  decree. 

In  appealing  from  this  decision  the  defendant  has  repeated  in 
her  pleas  of  appeal  the  several  grounds  of  objection  to  the  plaiu- 
tiff^s  claim  contained  in  her  pleadings  in  the  lower  Court,  and,  as 
the  substance  of  these  haa  already  been  given,  it  seems  unneces- 
sary to  repeat  them  in  thia  place. 

The  Court  observe  that  the  original  mortgage  to  Radha  Mobun, 
the  $oma$hiak  of  the  appellant,  upon  which  he  haa  obtained  a 
decree,  not  being  disputed,  nor  the  fact  of  tiie  deed  containing 
an  express  stipulation  that,  until  the  liquidation  of  the  loan 
secured  by  it^  any  alienation  of  the  property  would  be  illegal 
and  void,  the  material  issue  of  fact  arising  out  of  the  pleadinga, 
upon  which  the  decision  of  the  appeal  now  before  the  Court 
tarns,  is  whether  the  alleged  intermediate  mortgage  to  Kashee 
Pershaud,  from  whom  the  respondent  derives  his  title,  was  made 
witk  the  knowledge  and  consent  of  Radha  Mohun,  as  averred  by 
the  respondent,  but  denied  by  the  appellant. 

Upon  this  point,  which  the  decree  of  the  Principal  Sudder 
▲meen  altogether  overlooks,  the  Court  are  unanimous  in  opinion 
thai  there  is  not  sufficient  proof  on.  the  record  to  support  the 
averment.  They  remark  that  the  respondent  has  brought  forward 
no  documentary  proof  in  substantiation  of  it ;  the  deed  of  mortgage, 
exhibited  by  him,  is  not  attested  with  the  signature  of  Radha 
Hohun,  and  there  is  nothing  in  the  deed  to  show  that  he  was  an 
assenting  party  to  the  arrangement  with  Kashee  Pershaud  wkieh 
it  recites  ;  it  was  not  produced  or  pleaded  in  Court  at  the  time 
of  the  postponement  ^  the  sale  of  the  property  in  execution  of 
Radha  Mohun's  decree,  nor  was  it  registered  that,  through  the 
publicity,  which  would  thereby  have  been  given  to  it,  he  might 
have  been  made  aware  of  its  exiatenoe  and  have  had  an  oppoortunity 
eC  urgimg  his  dtyeotious  to  it,  and  there  is  no  alluMon  whatever 
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to  any  arrangement  with  Kashee  Pershaud  iu  the  petition  whkh 
was  presented  to  the  Court  in  the  case  of  the  execution  of  Radha 
Mohiin's  decree  by  the  heirs  of  Hindoopal  Singh  on  the  day 
subsequently  to  the  date  borne  by  the  alleged  d^  of  mortgage, 
though  it  not  only  confirms  and  renews  the  previous  hypotheca- 
tion of  the  property  to  BadhaMohnn  and  the  stipulation  against 
any  alienation  of  the  estate  until  his  claim  should  be  satisfied  ia 
full,  but,  for  Radha  Mohun's  further  security  and  in  illustration 
of  the  care  taken  to  guard  his  interests  and  lieu  upon  the  proportj 
under  the  mortgage  at  the  time  he  sanctioned  a  postponement  of 
the  sale,  the  petition  also  provided  that,  in  the  event  of  any  failure 
on  the  par fc  of  the  heirs  of  Hindoopal  Singh  in  fulfilling  the  condi- 
tions on  which  such   postponement  was  allowed,  it  should  be 
competent  to   Radha  Mohun,  without  further  attachment,  to 
proceed  at  once  to  the  sale  for  the  realisation  of  any  balsmce 
remaining  due  to  him,  and  prayed  that  a  copy  of  the  petition 
might  be  transmitted  to  the  Collector  with  a  copy  of  the  Coarfs 
order  to  stay  the  sale,  that  the  conditions  contained  in  it  might 
be  publicly  made  known .  The  Court  consider  it  highly  improbable 
that,  had  Radha  Mohun  been  a  consenting  party  to  the  mortgage 
to  KasUee  Fershaud  only  on  the  day  before  this  petition  was 
presented  in  Court,  some  mention  of  the  fact  would  not  have  been 
made  in  the  petition,  and  the  precaution  taken  of  obtaining  Radha 
Mohun^s  confirmation  of  it,  either  personally  or  by  his  vakeels, 
particularly  as  the  petition  was  read  over  to  them  and  they 
expressed  their  client's  assent  to  the  terms  of  it,  and  it  might  also 
have  been  expected  that  an  exception  would  have  been  made  in 
it  in  Kashee  Pershaud's  favor  to  the  stringent  prohibition  which 
it  contained  in  respect  to  any  alienation  of  the  property;  sudi 
however  was  not  the  case.    The  respondent's  vakeel  argues,  from 
the  circumstance  of  the  whole  of  the  contents  of  the  petition 
referred    to   being  embodied  in  the  deed  of  mortgage  upon 
which  his  client's  title  rests,  that  Radha  Mohun  must  have  been 
a  consenting  party  to  the  mortgage,  and,  in  further  proof  of  this 
fact,  he  points  to  a  petition  filed  by  Radha  Mobun's  vakeel  under 
date  the  11th  December   1838,  in  which  he  acknowledges  to 
have  received  a  sum  of  money  from  Kashee  Pershaud,  subsequently 
to  the  date  of  the  mortgage  to  him,  in  part  payment  of  the  balance 
of  his  decree,  but  this  petition  is  equally  silent  in  respect  to  the 
mortgage  to  Kashee  Pershaud  of  which  it  makes  no  mention, 
and  the  former  part  of  the  argument  could  only  avail  the 
respondent  on  proof  that  the  conditions  of  the  petition  of  the  15th 
September  1838  were  entered  in  the  deed  of  mortgage,  dated  one 
day  pre?iously,with  the  knowledge  and  consent  of  Radha  Mohun, 
which  proof,  as  already  noticed,  is  altogether  wanting. 

The  only  oral  testimony,  produced  by  the  respondent  in  proof 
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of  the  fact  in  question,  is  the  evidence  of  two  witnesses  nam- 
ed Gonga  Pershaud  and  Konhye  Laiil,  bat  their  statements  are 
in  no  way  consistent  with  each  other,  the  former  witness  de- 
claring that  he  was  sent  by  Kashee  Pershaud  to  ascertain  from 
Badha  Mohan  whether  he  had  assented  to  the  heirs  of  Hindoo- 
pal  Singh  mortgaging  their  estate  to  Kashee  Pershaud,  while 
the  latter  deposes  that  Kashee  Pershaud  went  himself  to  Badha 
Mohun  for  the  purpose,  and  the  Court  are  unable  to  place  any 
reliance  upon  their  evidence,  much  less,  in  the  absence  of  all 
documentary  evidence,  to  accept  it  ss  sufficient  proof  in  itself  of 
a  fact,  which  is  opposed  to  all  the  probabilities  of  the  case. 

For  these  reasons  the  Court  are  compelled  to  reject  the  plea 
of  the  respondent  that  Badha  Mohun  was  a  consenting  party, 
either  directly  or  by  implication,  to  the  mortgage  to  Kashee 
Pershaud,  and  such  mortgage,  even  supposing  it  to  have  been 
bond  fide,  being  a  clear  violation  of  the  engagement  entered 
into  by  Hindoopal  Singh,  by  which  he  bound  himself  and  his 
heirs  not  to  alienate  the  estate  until  Badha  Mohun's  claim  upon 
it  had  been  satisfied  in  full,  the  Court  are  of  opinion  that,  upon 
the  principle  laid  down  in  their  decision  of  the  3rd  February 
1851  in  the  case  of  HeeraLaul  versus  Butchpal,  it  must  be  held 
to  be  null  and  void,  and  to  have  created  no  lien  on  the  estate 
at  the  time  it  was  purchased  at  public  auction  by  Badha  Mo- 
han, the  original  mortgagee  of  it  with  the  stipulation  above- 
mentioned,  ^ose  claim  was  still  unsatisfied,  which,  subsequent- 
ly to  the  purchase,  would  give  the  respondent,  as  the  represen- 
tative of  Kashee  Pershaud,  any  claim  upon  the  property ;  and 
that  consequently  the  decree  obtained  by  the  respondent  can- 
not be  maintained. 

The  Court  accordingly  reverse  the  decision  of  the  Principal 
Sudder  Ameen^  and  dismiss  the  claim  of  the  plaintiff,  with  costs. 


Digitized  by 


Google 


eso 

The  tStk  December  18S2. 

{A.  W.  Bbobii,        1 
S.  S.  Bbowv,  yJudges. 

H.  B.  Ha&inqton^  J 

CKegtUar  appeal  from  the  deeiebm  of  MMm 

C^8«  No.  76  .o»  1852  J      f^?^  ^^'''''IfZ^Ji  ??2J 
I      Sudder  Ameen  cf  DMte,  dated  MA 

[_     January  1852. 

KoousMuHBSS  DoM^  (MainijffJ,  Appellani, 

versui 

JosBFU  Skinner^ EsQ.^  Captain  James  Skinner^  Captaiiv  Hebcttlm 
Skinner^  Alexander  Skinner,  Esq.,  and  Thomas  Skinitsbi 
Esq.,  heirs  of  the  late  Colonel  Skinner,  C.B.^  (^De/endad$Jf 

Re$pondents. 

The  action  was  brought  for  the  recovery  of  Be.  11,600  ariean 
doe  up  to  1257  Faslee,aiid  to  establish  a  right  for  the  futvre  to 
a  permanent  allowance  of  Ba  1200  per  aanoin  imder  an  agree- 
ment bcftring  the  seal  and  signature  of  the  late  Colon^  Skimier 
dated  the  21st  Jtme  1835,  and  a  shoocea,  or  pennisai^  giaatof 
the  late  King  of  Dehlie,  dated  the  17th  Sajkr,  30th  year  of  ^ 
King's  reign.  The  total  Talue  of  the  claim  is  fixed  at  fia  21^60P. 

The  plaint  sets  forth  tiiat  tiie  late  Colonel  Skinner,  being 
desirous  to  obtain  a  lease  in  perpetuity  of  a  jnonsab  bdwKging 
to  the  royal  property,  applied  to  the  lale  Bajah  Sohua  Lai, 
mookhteear  of  the  King,  for  his  assistance  in  effecting  hisobje<^j 
and  agreed  to  secure  to  him  and  hi8heirsan.aUlowanoeoffis.1200 
per  annum  in  acknowledgment  of  his  services,  if  they  proved 
successful.  Bajah  Sohun  Lai  pressed  his  interest  accordingly 
with  the  King,  and,  by  means  of  a  statement  of  the  advantages 
which  would  accrue  to  himself  from  the  transaction,  succeeded 
in  obtaining  the  lease  desired  and  the  assent  of  the  King  to  the 
arrangement  between  himself  and  the  Colonel  in  the  usual  form 
of  a  shoocca  in  which  the  particulars  of  the  transaction  were 
fully  detailed.  The  agreement  which  forms  the  subject  of  the 
suit  was  afterwards  executed  .by  Colonel  Skinner,  and  the  obli- 
gation was  duly  discharged  for  two  years,  viz.  1243  and  1244 
Fuslee,  (18S6  and  1837  a.  d.)  and  a  further  sum  of  B&  4000  in 
all  was  paid  subsequently  in  1839  and  1841.  Colonel  Skinner 
died  in  1841,  and  his  heirs  repudiated  the  claim  and  refused 
further  payments  which  it  was  the  object  of  the  suit  to  enforce. 
Rajah  Sohun  Lai  had  also  demised,  and  the  suit  was  brought  by 
his  eldest  son  Koour  Muhesh  Doss^  and  his  widow  for  hersetf^aBd 
as  guardian  of  the  younger  son,  a  minor.  ^ 
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The  defendantB  met  the  claim  on  several  groands.  They  ob- 
jected that  the  lease  did  not  contain  any  mention  of  the  trantac- 
tion.  They  also  questioned  the  authenticity  of  the  thoocem 
produced  by  plaintiffs  in  support  of  their  claim,  and  urged  that 
the  case,  in  common  with  other  grants  originating  with  the  late 
King,  had  determined  on  the  accession  of  his  successor  who  had 
refused  to  recognise  it.  Finally,  they  pleaded  that  the  acknow- 
ledgment was  not  binding  on  the  ColonePs  heirs^  and  that  the 
transaction  itself  was  an  illegal  and  invalid  one. 

On  the  case  being  first  brought  forward  for  hearing  under 
Section  10  Regulation  XXYI  of  1814,  the  defendants  in  an- 
swer to  a  question  of  the  Court  acknowledged  the  authenticity 
of  the  agreement  but  maintained  their  objections  to  its  validity 
and  their  non-Kability.  The  Principal  Sndder  Ameen  proceed- 
ed to  call  upon  the  parties  for  their  proofs  on  the  points  indi- 
cated by  him,  and  ultimately  dismissed  the  suit.  He  observed 
that  the  contract  did  not  rest  on  any  legal  foundation.  If  the 
allowance  had  been  granted  merely  in  consideration  of  services 
rendered  in  obtaining  the  lease,  it  was  a  claim  which  the  Courts 
could  not  recognise.  If  it  had  its  origin  in  gratitude  for  favors 
conferred,  it  might  be  morally  binding  on  the  party  who  execut- 
ed the  agreement,  but  his  heirs  could  not  be  called  upon  to 
fulfil  it.  Other  reasons  unfavorable  to  the  claim  were  deduced 
from  the  assumed  incapacity  of  the  King  to  confer  a  permanent 
lease  of  the  character  stated,  and  from  the  long  silence  of  the 
plaintiffs  on  the  Bubject  of  their  claim. 

The  apx>eal  has  been  preferred  by  only  one  -of  the  plaintiflFs. 
He  pleads  that  he  had  urged  the  other  plaintiffs  to  join  him, 
but  that  they  had  colluded  with  the  opposite  party,  and  he  had 
consequently  been  compelled  to  appeal  singly  on  the  full  value 
to  the  extent  of  his  own  interests  which  are  declared  by  him  to 
be  a  moiety  of  the  claim. 

The  reasons  of  appeal  are  that  the  claim  is  a  legal  and  valid 
one.  It  is  argued  that  the  service  rendered  did  not  partake  of 
the  character  of  a  mere  personal  and  friendly  obligation  or 
favor,  but  was  of  asubstautialkind.  There  was  nothing  to  show 
that  the  service  was  of  a  clandestine  -or  improper  nature.  On 
the  contrary  the  dhoocca  cited  in  the  plaint  jyroved  that  the 
arrangement  was  specially  sanctioned  by  the  King  in  token  of 
favor  to  his  mookhteear,  wiuch  document  had  been  altogether 
overlooked  in  the  judgment  of  the  lower  Court.  The  appellant 
further  pleads  that  the  King  had  the  favor  of  both  parties  in 
view  when  he  gave  his  permission  to  the  transaction  and  grant- 
ed the  lease.  Intortfae  other  reasons  the  Court  under  their 
view  of  the  case  do  not^bink  it  necessary  >to  enter. 

^e  respondents  take  .ob}ection  to  tlie  single  appearance  <0f 
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the  appellant.  They  deny  the  allegation  of  coUtuion,  and  urge 
that  the  pleadings  and  proceedings  in  the  lower  Court  afford 
no  trace  of  any  separation  of  interests  or  specification  of  shares 
between  the  plaintiffs  in  the  action  which  could  justify  the 
prosecution  of  the  appeal  for  what  the  appellant  now  chose  ta 
claim  as  his  rightful  share  in  the  thing  sued  for.  They  aver 
that  appellant  in  the  first  instance  lodged  his  appeal  at  the  full 
value  of  the  claim  with  the  intention  of  putting  the  whole  at 
issue^  but  that,  from  doubts  of  the  correctness  of  the  procedure, 
he  restricted  himself  in  his  reasons  of  appeal  to  the  moiety,  and 
they  plead  that,  as  the  extent  of  the  real  interests  of  the  appel- 
lant in  the  action  could  not  be  determined  in  a  controversy  with 
the  respondents,  the  course  followed  was  not  warranted  by  any 
law  or  practice  of  the  Courts.  In  their  other  pleadings,  the 
respondents  resume  the  arguments  already  stated. 

The  Court  observe  that  it  was  unnecessary  for  the  Principal 
Sudder  Ameen  to  adduce  other  reasons  in  support  of  his  con- 
clusion, after  he  had  satisfied  himself  that  the  claim  was  one 
which  on  general  principles  could  not  be  deemed  valid.  Und^ 
the  pleadings  of  the  parties  in  appeal  the  first  issue  to  be  tried 
are,  Ist,  the  right  of  the  appeUant  to  appear  singly,  and  2ndly, 
whether  the  contract  is  one  which  the  Courts  can  recognise. 

On  the  first  point  the  majority  of  the  Court  have  ruled  for 
the  reasons  stated  below  that  one  or  more  of  the  plaintiffs  ap- 
pearing as  appellants  are  bound  to  make  their  co-plaintiffs  who 
refused  to  join  in  the  appeal  respondents  before  the  case  can  be 
heard.  Permission  was  accordingly  given  to  the  appeUant  to 
file  a  supplemental  petition  for  that  purpose,  in  pursuance  of 
which  notice  was  served  on  the  other  plaintiffs  who  have  failed 
to  appear.     The  case  was  then  resumed  on  the  second  issue. 

As  respects  the  second  point,  the  Court  concur  in  holding  the 
agreement  on  which  the  suit  has  been  brought  not  to  be  good 
in  law  or  equity.  To  render  a  contract  legally  binding  it  must 
be  lawful,  and  on  sufficient  consideration.  The  transaction  is 
in  itself  of  a  very  questionable  character,  and  the  proof  of  its 
not  having  been  a  clandestine  and  improper  one,  and  for  that  rea- 
son void  ab  tnt/k>,  depends  entirely  on  the  eyiienceot the shoocca, 
the  authenticity  of  which  is  contested  by  the  respondents,  and 
which  has  not  been  proved,  but,  as  the  lower  Court  in  laying 
down  the  issues  in  the  case  under  Section  10  Begulation  XXVI 
of  1814  omitted  to  call  for  proof  of  that  document,  the  Court 
pass  on  to  the  other  ground  of  the  legal  sufficiency  of  the  agree- 
ment. It  is  admitted  that  the  only  consideration,  given  in  re- 
turn for  the  stipulated  allowance,  was  the  exercise  of  the  Rajah's 
influence,  as  mookhteear,  with  his  master  in  order  to  further  the 
object  of  the  applicant  for  the  lease,  but,  whatever  view  may 
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have  been  taken  of  the  obligation  by  the  immediate  parties  to 
it,  the  Court  are  clearly  of  opinion  that  the  Rajah  had  no  right 
enforceable  by  law  to  sell  or  barter  his  influence  for  that  or  any 
other  purpose,  and  that,  if  the  act  be  not  positively  an  immoral 
one,  it  is  still  one  whicli  they  cannot  recognize  as  constituting 
a  good  consideration.  The  Courts  will  not  undertake  to  en- 
force any  agreement  palpably  exorbitant,  and,  when  one  of  the 
essential  requisites  of  a  valid  contract  is  wanting,  the  dismissal 
of  the  suit  will  necessarily  follow.  The  Court  accordingly  dis- 
miss the  appeal,  and  uphold  the  judgment  of  the  lower  Court, 
with  costs. 

Mr.  H.  B,  Harington. — A  difference  of  opinion  having  arisen 
npon  the  first  ground  of  objection  taken  by  the  respondents  in 
their  answer  to  the  reasons  of  appeal  tiled  by  the  appellant 
which  involves  the  general  question  as  to  the  admissibility  of  a 
regulnr  appeal  on  the  part  of  one  of  several  co-plaintiffs  in  a 
suit  from  an  adverse  judgment  of  the  Court  of  first  instance^  as 
respects  either  the  whole  claim  or  what  tlie  party  appealing  may 
consider  his  share  of  the  property  or  money  at  stake,  it  has 
become  necessary  forme  separately  to  record  my  views  upon 
the  point. 

I  have  always  considered  it  to  be  an  understood  thing  that 
two  or  more  persons,  having  voluntarily  united  themselves  as 
plaintiffs  in  a  stiit  to  establish  a  joint  claim,  in  the  event  of  all  , 
or  any  of  them  being  dissatisfied  with  the  judgment  passed  in 
the  original  suit,  and  desiring  to  appeal  from  it,  they  must  all 
appear  in  the  appealed  suit  as  co-appellants  in  the  same  man- 
ner as  they  had  appeared  as  co-plaintiffs  in  the  Court  of  first 
instance,  otherwise  the  appeal  could  not^  be  heard.  Until  re- 
cently I  never  heard  the  point  disputed,  and  this  is  the  first  in- 
stance of  a  regular  appeal  coming  before  me,  in  which  I  have 
been  called  upon  to  notice  a  deviation  from  what  I  had  supposed 
to  be  the  established  practice. 

1  had  occasion  not  long  since  to  consider  whether  one  of  two 
plaintiffs  could  be  permitted  singly  to  prefer  a  special  appeal 
from  a  judgment  passed  in  a  regular  appeal  to  which  both  were 
parties.  The  petitioner  in  that  case  seemed  to  admit  that  the 
practice  w*is  as  I  have  described  it,  and,  as  a  reason  for  his  de- 
viating from  it,  he  pleaded  that  his  co-plaintiff,  who  was  his  own 
brother,  was  a  sepoy  in  a  regiment  at  a  distant  station,  which 
had  prevented  him  from  joining  in  the  petition  for  specjial  ap- 
peal, but  I  held  that  this  was  an  insufficient  reason,  as  under 
the  law  it  was  competent  to  the  absent  party  to  appear  by  his 
brother  as  his  mookhteear,  and,  considering  the  petition  for  spe- 
cial appeal  to  have  been  irregularly  presented,  I  recorded  my  opi- 
nion that  it  should  be  rejected  and  sent  the  case  on  for  the 

2  b  ^  .  / 
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opinion  of  another  Judge.  I  am  informed  that  Mr.  Brown  las 
dissented  from  me  aud  that  the  case  is  still  pending  before  Mr. 
Begbic.  Had  this  case  been  determined,  the  decision  would 
have  served  as  a  precedent  for  the  guidance  of  the  Court  in  dis^ 
posing  of  the  appeal  now  before  it,  as  I  do  not  see  how  one  rule 
could  be  applied  to  regular  appeals  and  another  to  special  ap- 
peals ;  but,  in  the  absence  of  a  final  decision,  I  have  been  led  to 
reconsider  the  whole  question  and  whether  the  maintenance  of 
the  strict  rule  that  all  parties^  who  have  joined  tliemselves  to- 
gether as  co-plaintiffs  in  a  suit,  must  be  represented  and  act 
together  through  every  stage  of  it,  or  they  cannot  be  heard, 
might  not  be  attended  with  much  individual  hardship,  and,  by 
encouraging  collusion  between  some  of  the  plaintiffs  and  the 
defendants  after  the  dismissal  of  the  claim  in  the  Coart  of  first 
instance,  frequently  operate  as  a  bar  to  the  other  plaintifiis'  ob- 
taining what  might  be  their  just  rights. 

Amongst  the  volumes  of  printed  decisions  of  this  and  the 
Calcutta  Court  I  have  not  been  able  to  discover  any  case  in 
point.  There  are  several  reported  decisions  of  the  Calcutta 
Court,  which  involved  the  question  of  the  right  of  one  of  seve- 
ral defendants  to  appeal  sins^ly  against  the  whole  of  an  adverse 
judgment,  or  against  so  much  of  it  as  affected  him  individually. 
Of  such  right  I  never  entertained  a  doubt,  but  there  appears  to 
me  to  be  a  wide  difference  between  co-plaintiffs  and  co-defend- 
ants. The  latter  are  joined  together  without  any  act  or  con- 
sent of  their  own  ;  their  interests  are  frequently  opposed,  rest- 
ing upon  different  grounds  and  different  proofs  ;  many  sre 
made  defendants  merely  jwo /orwwf,  and  they  are  allowed  to  de- 
fend the  suit  jointly  or  separately  according  to  their  individual 
pleasure,  or  as  each  may  consider  best  for  his  own  immediate 
interests ;  the  reverse  of  this  is  the  case  in  respect  to  co-plain- 
tiffs, whose  union  is  not  only  voluntary  but  their  claim  must 
necessarily  rest  upon  one  cause  of  action  and  the  same  proofs, 
or  there  would  be  a  misjoinder  of  claims  and  of  parties  which 
would  of  itself  necessitate  a  dismissal  of  the  suit.  I  cannot 
therefore  class  co-plaintiffs  and  co-defendants  in  the  same  cate- 
gory, and  declare  that  a  rule,  which  may  be  very  proper  as  re- 
gards the  one,  must  hold  equally  good  as  regards  the  other  also. 
To  treat  them  alike  would  be  to  open  a  wide  room  for  fraud  and 
collusion,  since  a  dishonest  plaintiff,  by  including  a  friend  pro 
formA  amongst  the  defendants  to  a  suit,  migh^effectually  pre- 
vent the  real  defendants  from  appealing  from  any  judgment 
passed  against  them. 

From  letters  received  from  the  Sadder  Courts  at  Madras  and 
Bombay,  the  right  of  one  of  several  plaintiffs  to  appeal  singly 
from  an  adverse  judgment  seems  to  have  been  admitted  in  those 


1 


Digitized  by 


Google 


625 

Courts,  or  rather  not  to  have  been  chlled  in  question;  but  the 
point  does  not  appear  to  have  been  ever  judicially  determined 
by  them,  and  the  Bombay  Court  can  indicate  only  one  instance 
of  oue  of  several  plaintiffs  being  allowed  to  appeal  singly  to  the 
Queen  in  Council. 

By  a  letter  from  the  Advocate  Greneral  at  Calcutta,  who  has 
also  been  consulted  by  the  Court  upon  the  point  to  ascertiin 
the  practice  of  the  English  Courts,  we  are  informed  that  in  the 
Common  Law  Courts  in  England  one  of  several  plaintiffs  may 
bring  a  writ  of  error,  but  that  it  must  be  brought  in  the  names 
of  all  tho,  plaintiffs.  On  the  other  hand,  in  the  House  of  Lords, 
Privy  Council  and  Court  of  Chancery,  if  one  of  two  or  more 
plaintiffs  refuses  to  appeal,  he  is  made  a  respondent  to  the  appeal. 
•  In  support  of  this  practice,  the  Advocate  (reneral  justly  remarks 
that  it  is  unobjectionable,  inasmuch  as  it  secures  the  recusant 
plaintiff  from  the  costs  of  the  appeal  should  it  be  dismissed,  and 
it  preserves  intact  the  general  rule  that  all  parties  interested 
should  be  before  the  Court,  and  as  before  commencing  proceed- 
ings a  plaintiff  may  make  others  in  the  same  interest  defendants, 
if  he  deem  them  unfriendly,  or  there  be  any  difference  in  their 
cases,  so  there  seems  to  be  no  objection  in  principle  to  making 
plaintiffs,  who  decline  to  appeal,  respondents  to  such  appeal. 
It  is  obvious,  he  adds,  that  any  rule  compelling  all  plaintiffs  to 
concur  in  an  appeal  would  work  great  hardship;  that  there  is  no 
reason  why  the  opinion  of  one  plaintiff  should  be  binding  on  the 
others,  and,  if  all  were  bound  to  concur  in  appealing,  a  decree- 
holder  might  prevent  any  appeal  by  bribing  one  plaintiff  or 
paying  him  alone  the  amount  of  his  share. 

In  practice  we  have  already  adopted  in  original  suits  the  rule 
mentioned  by  the  Advocate  General,  and  I  can  see  no  good  reason 
-why  it  should  not  be  extended  to  both  regular  and  special  ap- 
peals ;  indeed  I  believe  I  recognized  the  propriety  of  it  in  the 
case  of  special  appeal  already  referred  to. 

To  the  adoption  of  such  arule  no  single  objection  occurs  to  me. 
If  one  of  two  or  more  -laiiitiffs  be  compelled  to  appeal  singly 
by  reason  of  his  co-plaintiffs'  declining  to  join  in  the  appeal, 
or  for  any  other  cause,  there  can  be  no  hardship  in  requiring  him 
to  plead  such  cause  in  his  petition  of  appeal,  and  to  make  the 
recusant  plaintiffs  re8|)ondent8,  in  order  that  opportunity  maybe 
afforded  to  the£Jourt  of  judging  of  the  sufficiency  or  otherwise  of 
the  cause  assigned  and  to  the  other  plaintiffs  of  admitting  or 
denying  its  truth.  Such  a  rule  would  in  no  way  interfere  with 
the  free  exercise  of  the  right  of  appeal  supposed  to  be  the 
prerogative  of  all  parties  who  resort  to  our  Courts,  and  would 
be  an  effectual  check  upon  fraud  and  collusion  between  the 
defendants  and  the  recusant  plaintiffs,  whereas  indiscriminately^ 
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to  allow  any  one  of  several  plaintiffa  to   appeal  singly  without 
guarding  such  appealinthe  manner  proposed  would  be  to  render 
the  defendant  liable  to  as  many  separate  appeals  as  there  might 
be  plaintiffs^  and  he  would  no  sooner  have  succeeded  in  defending 
himself  against  the   appeal  of  oue  than  he   might  find  himself 
called  upon  to  fight  the  same  battle  over  again  with  each  of  the 
rest  to  his  serious  inconvenience  and  no  small  expense.   I  cannot 
conceive  that  such  a  state  of  things  should  be  allowed,  and  1  there- 
fore propose  that  we  adopt  in  the  present  case  and  consider  it 
to  be  our  rule  of  guidance  in   all  future   appeals   of  a  similar 
character,   whether  regular  or   special,   the  mode  of  procedure 
suggested  in  the   letter  of  the  Advocate   General,    which,   he 
informs  us,  is  already  in  force  in  many  of  Her  Majesty's  Courts. 
Mr.  A.  W,  Begbie, — ''It  is  only  very  recently  that  the  ques- 
tion as  to  the  necessity  of  all  the  co-plaintiffs  in  a  suit  joining 
in  the  appeal  has  been  mooted,  and  I  cannot  say  that  the  ille- 
gality of  one  or  more  plaintiffs  appealing  without  the  concur- 
rence of  their  associates  in  the  original  plaint  had  ever  occur- 
red to  me  until  the  present  discussion  arose,  nor  can  I   say 
positively  from  memory  that  such  an  appeal  has  never  been  ad- 
mitted.    On  the  contrary  I  am  disposed  to  think  that  such 
may  have  been  the  case  (although  not  very  frequently),  and  the 
practice,  not  having  been  disputed  by  the  opposite  party,  mar 
have  passed  unquestioned  by  the  Courts.     This  Court  has  had 
before  it  in  appeal  cases  in  which  out  of  several  holders  of  a 
bond  one  or    more  have  been    permitted    to  sue    on  the  same 
separately,  but  it  has  been  held  that  (m  such  occasions  sufficient 
reason  must  be  shown  for  the  disruption  of  the  original  union 
of  the  bondholders  before  the  separate  suit  can  be  admitted, 
and  a  similar  principle  should,  I  think,  regulate  the  practice  in 
regard   to   co-plaintiffs.     The  rule,  adopted  by  the  Presidency 
Court,  of  insisting  on  the  necessity  of  alL  the  co-plaintiffs  in 
every  case  joining  in  the  appeal  without  any  exception,  appears 
to  me  too  strict  and  calculated  to  be  occasionally  productive  of 
hardship   to   plaintiffs   iu   suits,  who  might   by    the  collusion 
of  one  only  of  their  party  with  the  successful  defendants  be  de- 
prived of  their  right  of  appeal.     With  the  view  of  ascertaining 
the  practice  of  the  other  Courts  of  appeal  in  this  country,  both 
Queen  and  Company *s,  a  reference  was  made  to  those  authorities 
with  the  view  of  establishing  a  rule  of  practice  which  might  at 
the  sarae  time  have  the  sanction  of  established  usage  in  any  of 
those  Courts  and  be  suited  to  these  Provinces.     From  the  in- 
formation  thus  obtained  it  does  not  appear  that  the  Sudder 
Courts  at  Madras  or  Bombay  have  ever  particularly  considered 
the  question,  or  that  any  such  practice  as  that  which  now  ob- 
tains in  the  Calcutta  Sudder  Court  has  as  yet  been  established 
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by  any  judicial  ruling.  Of  the  two  different  modes  of  proceed- 
ing which  obtain  in  the  English  Courts  (as  explained  by  the 
Advocate  General)  I  prefer  that  which  makes  it  necessary  that 
a  co-plaintiff  appealing  separately  should  make  the  non-appellant 
co-plaintiffs  respondents.  By  this  means  we  shall  have  all  the 
parties  at  once  before  the  Appellate  Court,  be  ennblecl  to  con- 
sider the  case  in  all  its  bearings  and  do  justice  to  all  concerned. 
\i  all  the  plaintiffs  are  of  the  same  mind,  there  can  be  no  diffi- 
culty in  their  uniting  in  the  appeal  and,  should  there  be  any 
dissentients  among  them,  whether  bond  fide  or  collusive,  no 
injustice  is  done  them  by  constituting  them  respondents,  and 
thus  giving  them  an  opportunity  of  stating  their  reasons  for 
declining  to  join  in  the  appeal. 

Mr.  S,  S,  Brown. — I  see  no  reason  why  the  appeal  should  not 
be  allowed  to  proceed.  The  appellant  has  laid  his  appeal  at  the 
full  value,  and  he  has  assigned  in  his  reasons  a  probable  ground 
for  the  withdrawal  of  the  other  plaintiffs  from  the  prosecution 
of  the  suit.  He  should  not  be  visited  with  the  penalty  of  a 
rejection  of  his  appeal  for  acts  and  defaults  of  others  which  are 
beyond  his  control,  and  if,  as  I  would  hold,  he  had  the  right  on 
payment  of  the  full  institution  fees  of  appealing  the  whole 
matter  at  issue,  his  right  is  not  impaired  by  his  confining 
himself  to  a  portion  of  it.  It  appears  from  a  report  of  the  office 
that  appeals  have  been  hitherto  admitted  without  reference  to 
the  circumstance  of  whether  all  the  parties  who  had  appeared 
in  the  suit  together  had.  united  in  the  appeal.  The  instances 
are  very  few  in  number,  and  the  probability  of  any  abuse  of  the 
right  does  not  present  itself,  whereas  the  danger  of  the  more 
stringent  rule  claimed  by  the  respondents,  under  which  the 
appeal  would  be  at  once  defeated  by  the  collusion  of  any  one  of 
the  plaintiffs  with  the  opposite  party  is  immediate  and  obvious. 
The  importance  of  securing  the  right  of  appeal  to  any  party  who 
has  performed  all  that  is  required  of  him  by  the  Regulations  in 
order  to  obtain  another  hearing  appears  to  me  to  be  paramount 
to  any  considerations  derived  from  legal  reasoning  or  the  practice 
of  the  Courts  in  England.  I  do  not  either  perceive  that  any 
advantage  would  arise  or  any  defect  be  amended  by  the  expedient 
of  permitting  the  appellant  to  make  his  co-plaintiffs  refusing  to 
join  in  the  appeal  respondents,  and  of  forcing  them  into  Court 
against  their  will.  The  Court  could  not  turn  aside  from  the 
matter  before  them  to  try  any  question  between  these  ])arties, 
or  to  pronounce  an  opinion  on  the  precise  extent  of  the  interests 
proposed  by  the  single  appellant  in  the  subject  of  the  suit.  The 
result  would  therefore  be  to  leave  the  case  as  it  is,  with  the 
disadvantages  of  further  delay  and  expense  superadded. 
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The  28ih  December  1S52. 

{A.  W.  Bbgbib,         "] 
S.  S.  Brown,  yjudi/es. 

H.  B.  Harinoton,   J 

r  Special  appeal  from  fhe  decision  of  W, 
Cask  No.  209  OF  1852  J       B.   Money,   Esq.,    Judge    of    Mirza- 
[     pore,  dated  the  \Oth  August  1852. 

Chotalal  and  HieralaLj  (Defendants;,  Appellants, 

versus 
NuRAiN  Das,  (Plaintiff J,  Respondent. 

The  decision  of  the  Judge  will  be  found  in  the  printed  vo- 
lume for  September. 

A  special  appeal  was  admitted  to  try  whether  the  lower 
Courts,  in  resting  their  decisions  in  the  case  on  the  single  point 
of  commercial  usage,  had  not  omitted  to  consider  and  determiDe 
the  main  plea  on  the  side  of  the  defendants,  that  the  accounts 
between  themselves  and  the  plaintiJSTs  had  beon  fully  adjusted 
after  the  date  of  the  hoondee  transaction  which  forms  the  sub- 
ject of  the  present  snit,  which  was  one  of  the  issues  raised  by 
the  parties  in  their  pleadings  in  the  case.  The  certificate  was 
amended  on  the  case  being  brought  before  the  full  Court  by 
the  substitution  ot  the  words  **  Judge's  Court"  for  "  lower 
Courts." 

The  Court  consider  the  decision  to  be  defective  for  the  reason 
stated  in  the  certificate.  The  claim,  which  was  brought  for  the 
recovery  of  the  amount  of  a  hoondee  from  the  drawers  and  ac- 
ceptors thereof,  was  met  by  Chotalal  and  Heeralal,  the  drawers, 
with  the  averment  that  their  accounts  with  the  plaintiff  had 
been  fully  settled  at  a  date  long  subsequent  to  the  hoondee 
transHctiou,  and  it  was  argued  amongst  other  reasons  that,  if 
the  payee  had  not  realized  the  amount  from  the  acceptors,  the 
plaintiff  would  have  advanced  his  claim  at  the  time  of  the  ad- 
justment, it'  not  earlier.  It  was  further  pleaded  that  by  mer- 
cantile usage  the  drawers  were  not  responsible. 

The  Principal  Sudder  Ameen,  considering  that  the  aroooAt 
had  not  been  realized,  decreed  the  claim,  but  absolved  the  draw- 
ers. In  appeal  the  Judge  took  up  the  caj»e  on  the  single  point 
of  mercantile  usage,  and,  being  of  opinion  that  the  drawers  and 
acceptors  were  both  equally  liable,  he  amended  the  decision  by 
decreeing  the  claim  against  the  drawers  also. 

In  this  ruling  the  Judge  has  passed  over  the  first  issue  of 
fact  between  the  parties  without  any  decision.  The  Judge 
could  not  overrule  the  decision  of  the  Court  below  merely  oa 
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the  question  of  commoroial  usage,  without  going  into  the  fact  of 
payineiit  or  non-payment  of  the  hoondee,  and  the  suflSciency 
of  the  reasons  of  the  lower  Court  for  its  finding  on  that  point. 
These,  with  the  reasons  adduced  by  the  drawers  on  the  same 
point  in  their  answer  to  the  appeal  reasons  in  his  Court,  must 
be  fully  considered  and  determined  before  the  question  of  lia- 
bility can  arise  for  deci^iion.  The  decision,  being  incomplete  in 
a  material  point,  is  annulled,  and  the  case  is  remanded  for  a  re- 
hearing accordingly. 

-9— 

The  2Sih  December  1852. 
Present: 


:<  S.  S.  Brown,  ^Judges. 

L  H.  B.  Harington,  J 


f  Special  appeal  from   the   derhion  of  J. 
Cask  No.  425  OF  1852.-^       Lean,    Esq,,    Jmlge   of   Mooradabad, 
!^     dati-.d  Wth  Aprtl\^^\. 

Sybd  Aleem-ood-de£n  and  others,  (Defendants),  Appellants, 

versus 

Shoojah  Ally  A\n  othkrs,  (IHaintllJ's),  Respondents, 

For  the  Judge's  decision  see  pages  94  to  98  of  the  printed 
decisions  for  the  past  year. 

The  appellants'  petition  of  special  appeal  was  rejected  by  a 
former  Judge  of  this  Court  under  date  10th  January  1852,  but, 
a  review  of  that  order  having  been  admitted  on  the  4th  J)ecem- 
berl8.o2,  a  special  appeal  wasadmittedtotry  whether  the  Judge's 
decision  of  the  llth  April  1851  fulfils  the  requirements  of  Act 
XII  of  1843  and  can  be  maintained. 

The  Court  are  unanimous  in  answering  in  the  negative 
the  question  contained  in  the  above  certificate.  It  appears 
that  on  the  decision  of  the  case  the  Jud»;e  first  recorded  an 
order  for  the  opening  of  the  door-way  between  the  defend- 
ants' hou^e  and  the  land  in  dispute,  with  reference  to 
which  order  the  Judge,  in  his  written  judgment  of  the  llth 
April  1851,  says  "I  find  also  on  referring  to  the  order  that  it 
was  noted,  at  the  decision  of  the  case,  that  the  door-way  between 
the  defendants'  house  and  the  land  in  dispute  should  be  opened; 
but  this  is  a  mistake,  for  the  plaintiff  did  not  sue  to  have  it  open- 
ed. This  order,  however,  of  course  must  stand;  but  if  the  defen- 
dants will  request  a  review  of  the  judgment  I  will  attend  to  their 
request;'*  and  he  then  proceeds  to  rerorrf  a  decretal  order  to 
the  effect  that  the  door-way  in  question  shall  be  opened.  It 
would  appear  from  the  above  extract  that  the  Jftdge  regards  the 
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first  order  passed  by  him  in  the  lij^ht  of  a  judicial  declmn 
which  he  was  compelled  to  maintain  until  an  opportunity  was 
aftbrded  him  of  reconsidering  it  by  an  application  fora  review 
of  judgment.  Such  being  the  case,  it  is  quite  clear  that  the 
Jndi^c's  Eafflish  written  judgment  of  the  11th  April  1851  doe« 
not  fulfil  the  requirements  of  Act  XII  of  1843,  (not  having 
been  recorded  at  the  time  of  his  deciding  the  case)  and  it  cannot 
l>e  upheld.  The  command  of  the  law  is  mo^t  stringent  and  must 
bo  implicitly  obeyed  by  the  officers  who  are  called  on  to  ad- 
niinistcr  it.  In  the  present  case  it  has  been  altogether  dis- 
re{;arded. 

For  the  above  reasons  the  Cotirt  are  under  the  necesnty  of 
annulling  the  Judge's  decision  of  the  11th  April  1831,  and 
also  his  previous  order  for  the  opening  of  the  door,  and  remand 
the  case  to  his  file  for  retrial. 

• ««»^^ 

The  28/A  Decetnder  1852. 

r  A.  W.  Begbib,       1 

Present  :<  S.  S.  BaowN,  >  Judges. 

[^  H.  B.  Harinoton,  J 


Case  No.  423  of  1852.-« 


'Special  appeal  from  the  deHsionofMovl' 
vee  Mohutned  S udder- ood-deen  Khan, 
Prncipal   Sudder  Atnten  of  DeUit, 
dated  ibth  May  1852. 
Neeamut  Khan  and  others,  (Plaintiffs),  Appellants, 
vei'sus 
Ghursoo  Kuan,  (Defendant),  Respondent, 

This  is  a  suit  to  obtain  possession  and  the  usual  registry  by 
mutation  of  names  in  the  Collector's  malgoozaree  register  of  388 
bee^ahs  of  land  in  mouzah  Tooma,  and  to  reverse  the  order  of 
the  Revenue  Authorities  dated  24th  May  1844  and  2nd  August 
1845,  the  jumma  being  stated  at  Ks.  85. 

The  Moonsiff  dismissed  the  suit  on  the  ground  that  it  was 
barred  by  Act  XIII  of  1848.  The  Principal  Sudder  Ameen,  in 
appeal,  being  of  opinion  that  the  Moonsiff's  ruling  on  the  point 
was  erroneous,  solicited  the  sanction  of  the  Judge  for  remanding 
the  suit  to  the  Moonsiff:  hut  the  Judge,  taking  the  same  view 
of  the  law  as  the  Moonsiff  had  done,  refused  to  sanction  the  re- 
mand, and  eventually  the  Principal  Sudder  Ameen  in  deference 
to  the  opinion  of  the  Judge  upheld  the  Moonsiff's  decision. 

In  appeal  the  plaintiff  pleaded  that,  as  the  settlement  had  been 
made  with  the  defendants  in  farm,  Act  XIII  of  1848  did  not  ap- 
ply to  the  cas^;  that  the  defendant's  petition  of  the  2nd  June 
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1851  to  tlie  Collector^  admitting  the  plaintiffs'  right  to  f  ths  of 
the  land^  would  at  any  rate  bring  the  suit  within  the  prescribed 
limits^  but  that  the  lower  Courts  had  not  noticed  this  plea;  and 
finally  that  the  Principal  Sudder  Ameen  should  have  decided 
the  case  according  to  his  own  view^  and  not  agreeably  to  the 
dictation  of  the  Judge. 

A  special  appeal  was  admitted  to  try  whether  or  not  the  plain- 
tiffs' suit  is  barred  by  Act  XIII  of  1848, 

The  Court  are  unanimously  of  opinion  that  the  ruling  of  the 
lower  Courts  is  correct^  and  that  the  suit  is  barred  under  Section 
2  of  the  Act.  The  land  in  dispute  forms  the  khalseh  or  mal- 
goozaree  ipoTtion  of  what  is  termed  in  these  Provinces  a  sookh- 
lumbree  village^  i.  e.  a  village  held  rent-free  from  Government  by 
invalid  native  soldiers,  and  was  resumed  on  the  2^nd  May  1844 
by  the  Collector  and  subjected  to  assessment  under  the  provisions 
of  Section  5  Begidation  IX  of  1325  when  the  settlement  was 
made  with  the  defendant  as  theekadar  ;  he  being,  in  the  Collec- 
tor's opinion,  (as  the  sookhlumbree  incumbent  of  the  village) 
the  person  who  had  the  best  Claim  to  engage.  The  plaintiff  did 
not  appear  as  a  competitor  at  the  time  of  the  settlement.  The 
Court  attach  no  weight  to  the  appellants'  plea  that^  as  the  set- 
tlement was  in  the  nature  of  a  rARM,  Act  XIII  of  1848  is  not 
relevant.  They  are  decidedly  of  opinion  that  the  title  conferred 
by  the  Act  of  Settlement  is  a  *'  possessory"  title  within  the 
meaning  of  the  Act.  The  suit  is,  therefore,  barred  by  Section  2 
of  the  Act,  which  provides  that,  '*  after  the  expiration  of  three 
years  from  the  pasting  of  this  Act,  no  such  suit  shall  be  entertained 
for  contesting  the  justice  of  any  such  awards  made  before  the 
passing  of  this  Act.'^  The  Act  was  passed  on  the  10th  June 
1848,  and  this  suit  was  instituted  on  the  5th  August  1851;  be- 
ing thus  one  month  and  sixteen  days  beyond  the  prescribed  limi- 
tation. The  terms  of  the  Act  are  imperative  and  unconditional, 
and  no  subsequent  admission  of  the  appellants'  title  by  the  res- 
pondent could  render  such  a  suit  cognisable. 

The  appeal  is  accordingly  dismissed. 
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The  28/A  December  1852. 

{A.  W.  Beob»,  1 

S.  S.  Brown,  >  Judges. 

H.  B.  Harington,        J 


r  Special  appeal  from  the  decision  of  F.  T. 
Cask  No.  271  of  1852,4      BuUer,  Esq.,  Judge  of  Furruckabad, 
I     dated  15/A  March  1852. 

Sheikh  Muhbbb-oollah  and  others,  fPlainiiffs),  Jppettants, 

versus 

LucHMUN  Pershad  AND  OoMBD,  (Defendants),  Bespomdenis. 

For  the  Judge's  decision  in  this  case  see  pages  44  and  45  of 
the  printed  decisions  for  the  month. 

A  special  appeal  was  admitted  to  try  lst,^hether  the  Judge 
has  not  contrayened  judicial  usage  and  the  Circular  Order  of 
the  13th  September  1843,  by  trying  an  issue  which  did  not  arise 
out  of  the  pleadings  of  the  parties ;  2nd,  whether  the  Judge, 
having  found  (in  opposition  to  the  Moonaiff)  that  the  land  was 
included  within  the  area  of  plaintiffs'  estate,  has  assigned  valid 
reasons  for  holding  that  the  plaintiffs  are  not  entitled  to  de- 
mand rent  for  the  same. 

The  Court  are  unanimously  of  opinion  that  the  question  con- 
tained in  the  first  part  of  the  above  certificate  must  be  answer- 
ed in  the  affirmative.  The  issue  arising  out  of  the  pleadings 
was  simply  whether  the  ground  on  which  the  factory  formerly 
stood  was  included  in  the  assessible  area  of  the  appellants  (ai 
pleaded  by  them),  or  whether  (as  asserted  by  the  respondents)  it 
formed  part  of  the  township  of  Cunouge.  This  is  the  ot% 
ground  on  which  the  respondents  resist  the  appellants'  claim  to 
rent.  They  do  not  plead  (as  is  argued  for  them  by  the  Judge) 
that  '^  the  zemindars  gave  Girdhareelal  permission  to  build  the 
factory  without  warning  him  that  he  would  have  to  give  up  the 
land  when  the  buildings  on  it  ceased  to  exist ;"  and  that,  Luch« 
munpershad  having  ''  obtained  possession  on  the  same  footing, 
it  is  tantamount  to  their  having  given  up  their  claim  to  rent  in 
perpetuity,"  and  the  Judge  was  not  justified  in  resting  his  de- 
cision OH  a  plea  which  had  never  occurred  to  the  respondents 
themselves. 

In  the  second  place  the  Court  cannot  admit  the  validity  of 
the  Judge's  reasons  for  dismissing  the  plaintiffs'  claim,  even 
supposing  they  had  been  based  on  the  pleadings.  As  the  only 
ground,  on  which  the  respondents  resisted  the  demand  for  rent, 
was  the  alleged  fact  of  the  ground  in  dispute  forming  part  of 
the  township  of  Cunouge^  and  being  thus  beyond  the  limits  of 
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the  appellants'  zemindaree,  the  determination  of  this  iasue 
would  necessarily  regulate  the  decretal  order.  The  Moonsiff 
found  that  the  land  did  not  form  a  portion  of  the  appellants'  ze- 
mindaree^  and,  consistently  with  that  finding,  dismissed  the  suit. 

The  Judge  on  the  other  hand  seems  to  have  found  th;it  the 
ground  was  included  within  the  area  of  the  appellants'  estate^ 
and,  having  come  to  this  conclusion,  he  should  hare  passed  a 
decree  in  their  favor,  the  validity  of  the  respondents' plea  having 
been  disallowed.  The  Judge  goes  on  to  say  that  ^^  the  Moonsiff^ 
on  a  reference  being  made  to  him,  replied  there  were  several 
other  patches  of  land  in  Cunouge  like  the  present  which  paid  no 
rent  to  the  zemindars."  The  Court  in  reference  to  this  re- 
mark have  to  observe  that^  as  the  Judge  has  found  that  the  land 
was  not  in  Cunouge^  but  within  the  limits  of  the  appellants' 
zemindaree,  there  is  no  similarity  between  the  present  case  and 
those  referred  to  by  the  Moonsiff;  and  the  exemption  from  rent 
in  the  latter  instances  can  therefore  form  no  precedent  for  a 
similar  exemption  in  th^  former. 

In  conclusion  the  Court  would  impress  on  the  Judge  the 
necessity  of  making  use  of  less  ambiguous  phraseology  in  draw- 
ing out  his  judicial  decisions.  The  sentence  ''  the  land  ap- 
pears to  be  included  within  the  area  of  plaintiffs'  estate,  but  if 
the  semindars,  as  plaintiffs  say,"  &c.,  &c.,  leaves  room  to  doubt 
whether  the  Judge  has  distinctly  found  the  facts  of  the  case. 
The  language  in  a  decree  should  be  positive,  and  leave  no  room 
for  doubt  as  to  the  Judge's  meaning. 

The  decision  of  the  Judge  is  annulled,  and  the  case  remanded 
to  his  file  in  order  that  he  may  record  a  fresh  judgment  with 
reference  to  the  foregoing  observations. 

— ®— 

The  %^th  December  1852. 

Present :  H.  B.  HarinotoNj  Jv4ge. 
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Case  No.  436  or  1852. 


Special  appeal  from  the  decision  of  Mo* 
humed  Qasim  AH  Khan,  Principal 
Sudder  Ameen  of  Saharunpore,  dated 
Z9th  July  1852. 

Sheikh  Golam  Utber  and  another^  (Defendants),  Appellants, 

versus 

Newul  and  others,  fPlaintijffsJ,  Respondents. 

The  decree  of  the  Principal  Sudder  Ameen,  in  affirming  the 
decision  of  the  Moonsiff  in  favor  of  the  plaintiffs,  respondents^ 
who  had  responded  separately  to  the  appeal,  notwithstanding 
their  joint  institution  of  the  suit;   and  the  identity  of  their 
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interests  in  it^  having  chained  the  appellants  witli  the  full  amomt 
of  fees  on  account  of  the  vakeels  separately  employedby  the  res- 
pondentSy  and  no  cause  being  assigned  for  this  deviation  from 
the  general  mle^  laid  down  in  several  decisions  of  the  Courts 
which  requires  that  in  such  circumstances  the  losing  party 
should  individually  be  charged  with  the  fees  of  only  one  of  big 
opponent's  vakeels^  a  special  appeal  was  admitted  to  try  whether 
so  much  of  the  decree  of  the  Principal  Sudder  Ameen  is  not  at 
variance  with  established  practice  in  the  respect  noticed^  and  a 
contravention  of  the  Circular  Orders  of  the  14th  February  1850^ 
No.  198. 

On  referring  to  the  decretal  order  of  the  Principal  Suddei 
Ameen,  the  Court  find  it  to  be  open  to  the  objection  mentioned 
in  the  certificate  of  special  appeal;  the  irregularity  would  appeal 
to  have  originated  with  the  decree  writer  of  the  PrincipalSudder 
Ameen's  Court,  who,  without  adverting  to  the  fact  that  the  na- 
pendents,  who  were  the  successful  party  in  the  Court  of  the 
Principal  Sudder  Ameen  as  well  as  in  that  of  the  Moonsiff,  ^ere 
the  plaintiffs  in  the  Court  of  the  latter  officer,  proceeded,  as  a 
matter  of  course,  under  the  general  terms  of  the  order  passed  by 
the  Principal  Sudder  Ameen  in  respect  to  the  payment  of  the 
costs  of  the  appealed  suit,  to  charge  the  appellants  with  the  fall 
amount  of  the  fees  of  the  vakeels  separately  entertained  by  the 
respondents,  and  the  mistake  not  having  apparently  attracted 
the  notice  of  the  Principal  Sudder  Ameen  when  the  original 
decree  was  laid  before  him  for  signature,  be  affixed  his  signatoie 
and  the  seal  of  his  Court  to  it,  thereby  sanctioning  the  irregula- 
rity of  his  subordinate.  The  Court  are  consequently  compelled 
to  annul  so  much  of  the  decree  of  the  Principal  Sudder  Ameen 
as  relates  to  the  payment  by  the  appellants  of  the  respondents' 
costs  in  appeal,  and  remand  the  case  to  his  file  for  revision 
and  with  a  view  to  his  passing  a  fresh  order  in  the  matter  in 
advertence  to  the  foregoing  remarks  and  the  general  rule  laid 
down  in  the  Circular  Orders  referred  to  in  the  certificate  of 
special  appeal. 


— ®- 
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